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DISTRICT  OF  SOUTH-CAROLINA,  to  wit  : 

BE  IT  REMEMBERED,  That  on  the  twenty-first  daj  of  August,  anntt 
domiui  one  thousand  eight  hundred  and  nine,  and  in  the  thirty-fourth 
year  of  Uie  Independence  of  the  United  States  of  America,  the  nonour- 
ahle  Elihu  Hall  Bay,  of  the  said  district,  hath  de|Hi8ited  in  this  office 
the  title  of  a  book,  the  right  whereof  he  elakns  m  proprietor,  in  the  words 
fonowing,  to  wit: 


'^  Reports  of  Cases  nrsined  and  determined  in  the  Saperior  Courts  of  Law 
in  the  State  of  South-Carolina,  since  the  revolution.    By  Elihu  Hall  Bay, 
one  of  the  Associate  Judges  of  the  said  State.    Second  edition,  with  addi- 
*'  tional  notes  and  references,  &c.    Volume  L" 
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tled, **  An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of 
**  ma^  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies, 
**  during  the  times  therein  mentioned  ;*'  and  also  to  an  act,  entitled,  **  An 
**  act,  supplementary  to  an  act,  entitled,  an  act  for  the  encouragement  of 
«<  l^'MTviog,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors 
*'  ari<l  (fi-oprieiors  of  such  copies,  during  the  times  therein  mentioned,  and 
"  (^"^tiliiu^  the  benefits  thereof  to  the  arts  of  designing,  epgraving  and  etch- 
"  iOgJI|i$torical  and  other  prints." 
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PREFACE. 


A  PROPER  collection  of  the  most  remarkable 
decisions  in  our  courts  of  justice  since  the  revolution, 
is  of  such  obvious  utility,  as  to  preclude  the  necessity 
of  an  apology  for  laying  such  a  work  before  the  pub- 
lic. This  consideration,  added  to  the  earnest  and 
reiterated  wishes  of  many  of  our  intelligent  citizens, 
as  well  as  the  gentlemen  of  the  bar,  to  procure  this 
species  of  useful  Und  interesting  information,  induced 
the  compiler  to  publish  the  following  Reports  of  Law 
Cases^  which  have  been  determined  in  the  Supreme 
Courts  of  this  State  since  the  above  memorable  period. 

It  has  been  a  principal  object  with  him  to  prevent 
the  unnecessary  bulk,  and  consequent  expense  of  this 
work,  by  selecting  from  the  great  mass  of  cases, 
only  such  as  were  recommended  by  the  novelty  and 
importance  of  the  principles  and  topics  they  involved ; 
or  such  as  tended  to  the  enlargement  and  stability  of 
our  system  of  jurisprudence.  Although  many  of 
these  cases  may  be  similar  to  numbers  which  may  be 
found  in  tlic  books  of  the  English  reporters,  (and 
which  continue  to  be  of  authoritative  influence  in  our 
courts,)  yet  they  derive  a  confirmatorj%  ^d  more  in- 
disputable weight,  when  they  are  known  to  have  re- 
ceived the  decided  and  concurrent  sanction  of  our 
courts  of  judicature ;  and  become  more  generally  im- 
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pressive  from  the  recentness  of  the  decisions,  and  the 

more  immediate  knowledge  of  the  parties  and  c  ircum*  j 

stances,  | 

He  has  classed  them  in  the  order  of  time  they  were  S 

determined,  as  nearly  as  he  possibly  could;  but 
where  he  could  not  ascertain  the  term  or  date  exactly, 
from  the  remote  districts,  he  has  placed  them  under 
general  heads,  as  will  appear  by  the  running  title  of 
the  book ;  except  a  few  cases  towards  the  end  of  it, 
which  however,  refer  to  the  different  years  under  which 
they  ought  to  have  been  placed.  The  first  general  head 
will  be  of  cases  determined  from  1783  to  1790,  inclu- 
sive ;  and  annually  aften^ds,  as  they  occurred. 

Amidst  the  diversity  of  opinions  which  have  pre- 
vailed, respecting  the  most  proper  mode  of  reporfing, 
it  lias  been  very  difficult  to  fix  upon  any  one,  which 
will  not  be  exposed  to  objections.  The  reporter, 
therefore,  does  not  flatter  himself  that  his  method  will 
meet  with  entire  approbation ;  he  trusts,  however, 
that  he  has  a  claim  to  a  considerable  sliare  of  indul- 
gence.  Several  circumstances,  he  hopes,  will  ensure 
this,  independently  of  its  being  the  first  work  of  die 
kind  ever  published  in  South- Carolina.  Among 
others,  it  is  well  known,  that  he  has  been  very  much 
occupied,  ever  since  his  public  appointment,  by  the 
arduous  duties  erf  his  office :  so  that  he  has  had  very 
little  leisure  to  deyote  to  an  undertaking  of  this  sort. 
And  he  must  add,  that  except  from  one  or  two  gentle- 
men, occasionally,  he  has  had  very  little  aid  from  the 
communication  of  briefs,  and  other  documents,  which 
have  contributed  to  perfect  the  labours  of  other  per- 
sons,  who,  in  other  places,  have  distinguished  them- 
selves in  this  line.  He  is  therefore  ver}'^  sensible  that 
many  errors  and  imperfections  will  be  discovered. 
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bodi  in  his  manner  and  matter,  which  neither  his  time 
nor  dUigence,  could  guard  against  or  prevent.  In 
the  cases  which  this  volume  contains,  he  has  not  at- 
tempted to  give  a  minute  or  particular  detail  of  the  ar- 
guments of  the  counsel,  concerned  on  each  side  :— 
the  utmost  he  could  do,  consistently  with  proper 
limits,  was,  to  furnish  (as  he  trusts  he  has  done)  a 
faithful  sketch  or  summary  of  them :  which  may  suf- 
fice for  the  ends  and  designs'  he  had  chiefly  in  view ; 
but  which,  he  is  sensible,  will  be  very  far  from  doing 
justice  to  their  ingenuity  or  eloquence. 

With  respect  to  the  judgments  of  the  courts,  he  is 
confident  that  he  has  stated  them  always  with  fidelity 
and  accuracy ;  although  he  has  not  always  been  able 
to  ^ve  fully,  the  reasons  upon  which  they  were  found- 
ed.  Where  there  has  been  occasionally  any  difference 
of  sentiments  on  the  bench,  or  where  the  novelty  and 
importance  of  the  points  decided,  made  it  proper,  he 
has  given  the  opinions  of  the  judges  seriatim^  as  they 
were  delivered.  In  many  cases,  he  has  been  enabled 
to  do  this  in  their  o%vn  words ;  and  where  this  could 
not  be  done,  (on  account  of  their  being  lost  or  mis* 
laid,)  he  has  given  the  substance  of  them,  as  correctly 
as  he  could,  from  his  own  notes. 

He  is  sorry  that  it  was  not  in  his  power  to  have  com- 
prised in  this  volume,  any  decisions  later  than  the  year 
1795  :  he  found  this  however  impracticable,  without 
reporting  in  a  very  crude  and  imperfect  manner,  many 
new  and  important  cases,  which  since  that  period  have 
been  decided.  And  upon  a  review  of  this  volume  since 
it  has  been  prepared  for  the  press,  he  has  discovered 
that  a  number  of  cases  of  considerable  moment,  have 
been  passed  over,  which  escaped  his  researches  in  the 
course  of  the  present  compilation.     All  these,  with 
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Others  which  are  now  depending,  may  probably  form 
the  contents  of  a  subsequent  volume,  so  as  to  bring 
our  adjudged  cases  down  to  this  time,  should  the  pre- 
sent meet  with  an  encouraging  reception. 

If  this  work  should  be  found  not  to  be  devoid  of 
that  authenticity,  which  ought  to  be  in  every  one  of 
the  kind,  its  most  essential  characteristic ;  he  relies 
upon  the  candour  and  liberality  of  the  profession,  and 
the  public  in  general,  in  excusing  any  omissions  or 
errors  which  he  may  be  chargeable  with,  and  which 
may  be  developed  by  them  in  the  course  of  their  pe- 
rusal and  examination  of  it.  At  all  events,  whatever 
may  be  the  fate  of  it,  the  publisher  is  emboldened  to 
hope,  that  the  fostering  patronage  of  an  indulgent  pub- 
lic, which  he  has  so  liberally  experienced,  when  he 

• 

first  engaged  in  the  undertaking,  may  excite  the  spirit 
and  assiduity  of  some  other  person,  more  adequate  to 
the  task,  to  take  up  and  continue  the  publication  of 
our  most  important  judicial  determinations,  in  a  much 
more  improved  and  extensive  manner,  than  he  has 
been  enabled  to  do  in  this  his  first  attempt  as  a  report- 
er :  that  this  kind*  of  beneficial  knowledge,  may  be- 
come more  generally  diffu^d  among  all  classes  of  our 
fellow  citizens. 

A*.  B.  Since  the  publication  of  this  volume,  a  se- 
cond one  has  been  prepared  for  the  press,  and  will 
shortly  be  published ;  consisting  of  cases  determined 
in  the  Constitutional  Court  of  Appeals,  in  the  State 
of  South' Carolina,  subsequent  to  the  year  1795. 


I 

•  i 
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Judges  of  the  State  of  South-  Carolina^  at  the  re- 
spective periods    when  the  following  cases  were 

adjudged  and  determined. 

» 

Hbnrt  PendletoH)  "^ 

jEdanus  Burke,  /  Associate  Judges  In 

Thomas  Hryward,  and  1  1783. 

John  Fauchereaud  Grimke.  J 

Alexander  Moultbi^e,  Attorney-General. 

Thomas  Waties  was  appointed  in  1788,  upon  the  dea^ 
of  Judge  Pendleton, 

William  Drayton  was  appointed  in  1789,  upon  the  re« 
ugnation  of  Judge  Heyward;  but  soon  after  accepted  of  a 
seat  on  the  federal  bench. 

John  Rutledoe  was  appointed  Chief  Justice  on  the  16th 
o£Fedruaryj  1791,  and  continued  in  ofRce  till  1795,  when  he 
was  promoted  to  the  Chief  Justiceship  of  the  United  States. 

Elihu  Hall  Bat  was  appointed  the  19th  of  February^ 
1791. 

John  Julius  Prinole  was  appointed  Attomey*Gener&l 
in  December y  1793,  vice  Ateacahdtr  Moultrie^  resigned. 
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The  State  against  Lewis.  Camd^,  X§* 

vember     Ses* 

THE  prisoner  Lewis  was  charged  with  horse«stealmg,  wi^Jre  a  pH- 
aad  committed  to  prison  for  the  offence,  on  the  day  previous  Jj^^'^commit- 
to  the  session  of  the  court.  The  grand  jury  having  found  *ed  to  raoi  for 
a  bill  against  him,  he  was  brought  into  court  and  arraigned,  fence,  only  a 
and  upon  bemg  asked  if  he  was  prepared  for  his  trial,  he  previous  to 
answered  in  the  negative.  His  counsel  then  moved  to  post-  tile  court^  or 
pone  his  trial,  upon  an  affidavit  of  the  absence  of  some  ma-  ^3^"^  ^,0 
terial  witaesses,  which  was  opposed  by  the  ^^}  ^®  ^^^^ 

'  *»  •'  not    be    pre- 

Attorney'General^  as  having  a  tendency  to  establish  a  pre-  pared  for  his 
cedent  of  a  ver)'  dangerous  nature.  He  went  at  large  into  such  case  the 
the  nature  and  frequency  of  the  offence  ;  the  necessity  of  postpone  his 
putting  a  speedy  and  effectual  check  to  it ;  and  urged,  that  Jo*give°him 
if  prisoners  were  permitted  to  postpone  their  trials  on  their  J?  o?^rocur- 
own  affidavits,  in  the  manner  moved  for,  scarcely  one  in  ""B  i^»  ^»t- 
ten  would  be  brought  to  justice.     It  was  easy  to  foresee, 
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irss.  he  said,  that  every  man  accused  of  horse-stealing,  might 
make  in  future  a  simple  affidavit,  and  by  that  means,  and 
from  the  circumstances  of  the  Circuit  Courts  being  held 
only  twice  in  the  year,  would  gsdn  six  months'  indulgence. 
In  the  interim,  as  there  was  scarcely  a  secure  gaol  in  the 
country  districts,  he  might,  with  the  assistance  of  confede* 
rates,  effect  his  escape,  and  thus  elude  the  justice  of  his 
countr)% 

The  counsel  for  the  prisoner  answered^  that  the  present 
motion  was  an  appeal  to  the  justice  of  the  court,  not  to 
hurry  a  fellow-citizen  prematurely  ipto  a  trial,  which  might 
aifect  his  life,  without  granting  him  every  opportunity  of 
being  thoroughly  prepared  for  his  defence*  Having  been 
conunitted  only  one  day  before  the  commencement  of  the 
session^  it  was  improbable  that  he  should  be  ready  for  trial : 
and  particularly  when  he  had  deposed  that  several  witnesses, 
who  could  make  his  innocence  appear,  were  at  such  a  dis* 
tance,  as  to  have  rendered  it  impossible  for  him  to  have  had 
their  testimony  in  due  time*  With  regard  to  the  reasons 
urged  against  the  dangerous  tendency  of  the  precedent,  they 
applied  with  equal  force  on.  behalf  of  the  prisoner :  for  pub- 
lic justice,  and  the  rights  of  humanity,  required  that  every 
citizen  (whom  the  law  presumed  innocent  till  found  guilty) 
should  have  a  fair  and  impartial  trial,  and  every  reasonable 
indulgence  allowed  him,  to  procure  his  witnesses.  That 
there  was  no  crime  so  great,  no  proceedings  so  instanta- 
neous, but  what  the  Court  would,  upon  reasonable  grounds, 
grant  this  motion.  Black.  Rtp.  514.  It  was  very  much  a 
matter  of  course  in  civil  cases ;  and  if  so  in  nuttters  of  pro* 
perty,  the  rule  would,  a  fortiori^  hold  much  stronger  in  ca- 
pital cases  affecting  a  man^s  life. 

Grimke,  J.  was  of  opinion,  that  upon  the  grounds  urged 
by  the  prisoner's  cpimsel,  and  for  the  reasons  set  forth  in 
the  affidavit,  the  trial  ought  to  be  postponed.  He  obser- 
ved, that  there  was  a  great  difference  between  the  case  of  a 
prisoner  who  had  been  conunitted  only  a  day  or  two  prc- 
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vious  to  die  sitting  of  the  court,  or  during  its  session,  and  who, 
for  the  reasons  mentioned,  could  not  be  supposed  to  be  ready 
for  trial ;  and  that  of  one,  who  had  sufficient  time  to  summon 
his  witnesses,  and  be  fully  prepared.  The  rule  of  law  for 
putting  off  trials,  was  the  same  in  criminal,  as  in  civil 
cases*  And  the  Court  never  woidd  hiury  on  an  unfortunate 
fellow-citizen  to  a  trial,  without  giving  him  a  reasonable 
time  to  prepare  for  his  defence,  however  dangerous  the  na<r 
ture  of  the  offence  might  be,  of  which  he  stood  accused. 
And  relied  on  the  case  of  Lord  Kilmarnock  and  others, 
FosU  2.  as  in  point  on  this  head. 

The  trial  was  accordingly  put  off,  till  the  ensuing  court 
of  sessions. 

Note.  Although  the  above  is  only  a  Nisi  Pritis  case, 
yet  it  has  ever  since  been  relied  on  as  a  case  in  point,  in  all 
cases  of  a  similar  nature. 


1783. 


The  State 
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Fjlemhing  against  Ball* 

THIS  was  an  action  for  an  assault  and  batterv*  The 
cause  came  on  to  be  tried  before  a  special  jury  in  Charles* 
touy  at  a  special  court,  under  the  act  of  assembly,  au- 
thorising such  coiuts,  before  Judges  Pendleton  and 
Burke.* 

On  the  trial  it  appeared,  that  the  plaintiff  was  a  seaman, 
and  had  shipped  himself  as  such,  on  board  the  ship  Bri" 
tanniOf  commanded  by  the  defendant.  He  signed  articles 
in  London  on  a  voyage  to  this  place,  and  from   hence  to 

*  An  act  of  assembly,  formerly  of  force  ^n  South-Carolina,  allowed  the 
judges  to  hold  special  courts  in  civil  cases,  in  vacation  time ;  and  to  draw 
fpecial  juries  and  issue  veiW'es,  &cc.  in  cases  where  transient  iiersoiis  were 
Interested  or  concerned,  for  the  speedy  administration  of  justice,  in  wliieh 
it  was  nsual  for  as  many  of  the  judges  to  preside,  as  could  conveaicntly  at- 
fead ;  but  thai  act  Jiias  been  repealed. 


1784.' 
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1784.  return  again  to  London.  During  the  voyage  he  had  con" 
^'^r^^^^  ducted  himself  as  an  orderly  and  well  disposed  mariner* 
v.^  Shordy  after  the  arrival  of  the  ship  here,  while  she  was 
taking  in  her  cargo,  the  plaintiff  and  others  ha\dng  laboured 
hard  during  the  day  in  stowing  away  rice,  went  in  the  after* 
noon  to  the  mate,  and  asked  for  grog.  The  mate  answered, 
that  he  had  none  at  his  disposal,  and  referred  them  to  the 
captain ;  upon  which  the  defendant  and  one  Eastbury^  went 
down  into  the  cabin  to  make  their  applicadon.  Captain 
Bally  the  commander  of  the  ship,  being  busily  engaged  in 
writing,  on  perceiving  them,  got  into  a  violent  passion,  and 
took  up  an  iron  poker  then  in  the  fire-grate,  and  beat  them 
both  severely  J  so  much  so,  that  the  plaintiff,  Flemmngj 
was  disabled  for  a  considerable  dme  afterwards*  It  appear- 
ed also  in  evidence,  that  Eastbury^  the  other  mariner,  was 
in  liquor,  and  behaved  rather  rudely,  but  Flemming  was 
sober,  and  had  behaved  himself  with  civility. 

Pinckney^  for  the  defendant,  urged  that  subordination  on 
board  of  a  vessel,  was  essentially  necessary ;  and  unless 
seamen  were  kept  in  due  and  proper  order,  commerce  could 
never  be  advantageously  carried  on.  The  safety  of  the  ship, 
the  lives  of  the  passengers,  and  the  protection  of  all  on 
board,  equally  required  it.  That  mariners  were  naturally 
a  roug^  and  turbulent  set  of  men,  and  required  curbing 
and  restraint  more  than  any  other  class  in  the  community. 
It  was  for  tliis  reason  that  the  marine  laws  have,  time  out  of 
mind,  permitted  masters  of  vessels  to  correct  unruly  and 
disorderly  sailors,  and  oblige  them  to  do  their  duty.  That 
the  common  law  of  tlie  land  had  adopted  the  marine  laws,  as 
part  of  the  law  of  nations  ;  so  that  it  was  incorporated  into 
the  principles  of  our  constitution :  besides,  the  cabin  of  a 
ship  is  the  sanctuary  of  the  captain  ;  as  much  so,  as  a  house 
is  that  of  its  owner :  and  no  person  has  a  right  to  enter  it 
without  his  permission,  no  more  than  a  stranger  has,  to 
enter  into  another  man's  dwelling  without  leave  of  access 
being  first  given,  (which  probably  gave  rise  to  the  common 
custom  of  knocking  at  the  door  of  a  dwellmg-house,  before 
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entry.)  If  the  plaintiff  had  wanted  any  thing  from  the  1784. 
captsun,  he  ought^  in  decency,  to  have  sent  iii  a  message  by 
the  steward  of  the  ship,  and  not  have  rudely  entered  it 
himself.  To  support  the  power  and  authority  of  masters 
on  board  of  their  vessels,  the  counsel  relied  on  Fin*  Abr* 
tit.  Marinersy  241.     12  Jlf0^.v434.     3  Bac.  566,  7. 

Bay^  for  the  plaintiff,  conceded  that  the  general  doctrine 
contended  for  by  the  defendant  was  good,  and  that  a  master 
on  board  of  his  ship  may,  if  a  sailor  behaves  rudely,  or  re- 
fuses to  do  his  duty,  give  him  moderate  correction,  which 
might  well  be  compared  to  master  and  servanty  tutor  and 
scholar^  and  all  other  persons  in  superior  and  subordinate 
stations  \  but  this  general  power  will  not  justify  any  cruelty 
or  outrageous  beating.     And  if  a  master  of  a  ship,  or  other 
person,  abuse  this  power  and  authority,  then  he  is  no  longer 
justifiable,  but  becomes  an  aggressor,  and  is  answerable  in 
damages  to  the  person  injured.     In  the  present  case,  how- 
ever, it  did  not  appear  that  the  plaintiff  had  misbehaved,  or 
refused  or  neglected  to  do  his  iuty.    He  had  been  working 
hard  during  the  day,  and  asked  the  mate  civilly  for  grog, 
who  referred  him  and  others  to  the  captain,  in  the  cabin. 
The  only  offence,  therefore,  (if  it  can  be  called  one,)  was 
his  going  into  the  cabin,  to  speak  to  the  captain,  and  then 
he  behaved  l^rcU,  (though  Eastbury^  who  was  with  him,  did 
not.)     If  the  captain  had  ordered  him  out,  and  he  had  re- 
fused ;  or  if  he  had  been  insolent,  it  might  have  justified 
captain  Bally   in  making  use  of  moderate  force,  to  compel 
him  to  leave  it.     But,  on  the  contrary,  it  appears  that  he 
made  use  of  a  very  improper  weapon,  and  beat  the  plaintiff 
most  unmercifully.     That  seamen  were  a  highly  useful  set 
of  men,  well  worthy  of  the  protection  of  the  laws  of  their 
country ;  and  as,   on  the  one  hand,  they  were  much  in  the 
power  of  their  commander,  so,  on  the  other  hand,  they 
were  well  entitled  to  every  possible*  security  against  ill 
usage. 

The  Court  ruled,  that  the  law  authorises  the  master  of  a 
fhip  to  give  his  mariners  moderate  correction  if  they  mis- 


1  "< 


17S4. 


fflemmtng 

▼. 

BaU. 


CASES  IN  THE  SUPERIOR  COURTS 

behave,  or  neglect,  or  refuse  to  do  their  duty ;  and  that  he 
may  justify  in  an  action  of  assault  and  battery.  But  if  he 
exceeds  the  bounds  of  moderation,  and  makes  use  of  un- 
reasonable or  dangerous  weapons,  he  then  becomes  respon- 
sible to  the  mariner,  in  damages.  That  although  the  cabin 
of  a  ship  is  peculiarly  appropriated  to  the  use  of  a  com- 
mander, yet  if  a  mariner  enters  peaceaUy  into  it,  and  upon 
a  lawful  errand,  it  will  not  jusdfy  an  outrage  upon  him.. 
Whether  there  was  a  peaceable  entry,  or  whether  the  weapon 
used  was  a  proper  one  or  not,  were  matters  for  the  Jury  to 
consider,  and  they  would  govern  themselves  accordingly. 

Verdict  for  jdaintiff,  SL  damages* 


January 
Term^  1784. 


A  phrueian 
or  other  per- 
son,    i>utting 
eantharidct 
into   a   glass, 
tumbler       of 
-wine,  or  other 
Tessely      and 
prevailing  on 
another     to 
Uke      the 
draught,     is 
liable  to  vin- 
dictive     da- 
mages. 


Genay  against  Norris.' 

SPECIAL  action  on  the  case.  The  defendant,  who  was 
a  physician,  and  others,  living  at  or  near  Jacksonborough^ 
one  evening,  after  drinking  freely,  got  the  plaintiff,  Genay^ 
who  was  a  foreigner,  and  then  in  company,  intoxicated ; 
and  it  was  so  contrived,  that  the  defendant  and  plaintiff 
should  quarrel,  and  in  order  to  adjust  this  quarrel,  pistols 
were  introduced,  and,  by  the  connivance  of  those  who  act- 
ed as  seconds  in  this  sham  dispute,  powder  was  fired  off  at 
each  other ;  after  which,  the  parties  were  prevailed  on  to 
make  friends.  As  soon  as  this  pretended  reconciliation 
took  place,  it  was  proposed  that  the  disputants  should  drink 
a  glass  of  wine  together,  when  it  appeared  that  the  defend- 
ant contrived  to  put  into  the  plaintiff's  glass  or  tumbler,  a 
large  potion  of  cantharides,  or  some  preparation  made 
from  them,  which  the  pkdntiff,  in  his  agitation,  (for  he  was 
the  only  person  who  thought  the  altercation  serious,)  drank 
off.  He  then  went  home,  and  was  soon  after  seized  with 
very  acute  pains ;  upon  which  he  sent  to  Doctor  WaUace^  a 
neighbouring  physician,  who  declared  on  the  trials   tljAt 
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when  he  first  saw  his  patient,  he  found  him  in  extreme  and        i7S4. 
excruciating  pain,  from  the  quantity  of  cantharides  he  had     ^"^'"^'^^^ 
drank,  and  remained  so  for  near  a  fortnight,  and  that  he  v. 

was   not  free   from  the  effects  of  the  potion  for  several 
months  after. 

This  was  a  case  which  required  litde  or  no  comment  \ 
of  course  little  was  said  by  the  plaintiff's  counsel  on  the 
subject* 

On  the  part  of  the  defendant  it  was  urged,  that  the  whole 
transaction  was  nothing  more  than  what  is  usually  termed  a 
drunken  frolic,  and  no  injury  was  seriously  intended.  That 
the  defendant  mistook  the  quantity  poured  into  the  glass  ; 
that  he  did  not  put  so  much,  he  thought,  as  would  by  any 
means  injure  him. 

The  Courts  in  charging  the  jury,  told  them,  that  this  was 
a  very  wanton  outrage  upon  a  stranger  in  the  country.  That 
notwithstanding  it  was  called  a  frolic,  yet  the  proceedings 
appeared  to  be  the  result  of  a  combination,  which  wrought 
a  very  serious  injury  to  the  plaintiff,  and  such  a  one  as  en- 
titled him  to  very  exemplary  damages,  especially  from  a 
professional  character,  who  could  not  plead  ignorance  of  the 
operation  and  powerful  effects  of  this  medicine. 

Verdict  for  plaintiff,  400/.  damages. 
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Jcamai^  Jenkins  against  PuTNAM. 

Term^  1784. 

Condemna-  THIS  was  £01  action  of  tTover,  tried  at  Charleston^  in 
JI^rtT°^uk^  jfonuary  term,  1784,  before  a  full  bench.*  A  privateer, 
Sourt^ci' 'ad'  ^^  scems,  was  fitted  out  in  North^Carolina  during  the  late 
mii-aity,  pre-  revolutionary  war,  and  in  the  course  of  a  cruise  ag£unst  the 

eludes  a  court  "^  ... 

of  eoiumot  enemy,  the  crew  landed  on  EdtstO'Island^  while  it  was 
iugafterwards  Under  the  protection  and  jurisdiction  of  the  Engnshy  took 
Sdci-iuon^^rf  away  a  number  of  negroes,  the  property  of  Jenkins^  the 
the  legality  cf  plaintiff  in  this  action,  and  carried  them  to  Washingtoriy 
The  pn^  \^  North'CaroUna.  where  they  were  condemned  in  a   court 

ccedmgs    and  "^ 

adjudicationa  of  admiralty  there,  and  sold  as  the  property  of  the  enemies 

of     foi*eiKfi 

eouru  and  in  of  the  United  States^  or  their  adherents* 
suLtet,  must     For  the  plaintiff,  it  was  contended,  that  this  taking  was  un- 
fiUth  and  cre^  authorised  by  the  rules  of  war.  The  commission  given  to  the 
*But^  there  P^ivateers,  being  to  cruise  and  capture  the  property  of  their 
fcas  Leen  no  enemies  on  the  hicrh  and  open  seas,  does  not  make  any 

«ondem  nation  o  *  '  * 

in  a  court  of  capture  of  property  on  land,  legaL     The   phuntiff  was  an 

eompetent  ^  .  .  •  ,  ,.  ,  i 

jurisdiction,  American  citizen,  whose  property  was  not  liable  to  capture, 
vhoie  of  the  or  condemnation,  although  he  had  been  compelled  by  con- 
foT^inves^f^  quest,  to  submit  to  the  jurisdiction  of  the  enemy,  and  to 
wmmmon  ^hTw  ^^^^  undcr  their  protection  at  the  time  when  these  negroes 
rules.  were  taken  off.     And  that  if  the  capture  was  unlawful,  not 

authorised  by  the  rules  of  war,  or  laws  of  nations,  no  con- 
demnation in  a  court  of  admiralty  could  legalize  such 
seizure. 

For  the  defendant  it  was  urged,  that  captures  made  on 
land,  by  the  seamen  from  on  board  of  a  ship  or  vessel  of 
war,  by  the  aid  of  their  boats,  had  always  been  deemed 
lawful  seizures  from  an  enemy ;  as  much  so,  as  if  taken  on 
the  high  seas.     The  case  of  the   captures  made  by  Lord 

*  It  was  formeriy  customary  in  StnUh»CaroUna  before  the  great  press  of 
business  rendered  it  impracticable,  for  all  the  judges  to  sit  on  the  trials  of 
cases  before  a  jury  in  Charleston^  or  at  least  as  many  as  could  with  con- 
▼enience  attend  ;  for  which  r^ison,  very  few  cases,  in  the  early  period  of  the 
judicial  proceedings,  were  taken  up  before  the  adjourned  courts  for  reoon- 
sideration. 


OP  THE  STATE  OF  SOUTH-CAROLINA. 

Anson  on  the  coast  of  the  South^Seas^  was  relied  on  ;  where         i'R4. 
,  it  appeared  that  the  seamen  and  mariners  from  on  board  of 

^  *l  C II  Kills 

the  ships,  landed  in ,  their  boats,  and  sacked  the  city   of  v. 

^uitOj  some  miles  from  the  sea-coast,  and  took  away  trea- 
sure to  an  immense  amount.    This  property  was  afterwards 
reclaimed  in  England  by  the  Spanish  court,  who  complain- 
ed of  this  landing  and  plundering  a  city,  as  an  infraction  of 
the  law  of  nations  ;  nevertheless,  the  whole  was  deemed  a 
lawful  prize*     The  case  of  Admiral  Vernon^  at  Porto  Beilo 
and  Carthagena^  was  also  mentioned  as  in  point ;  also,  the 
case  of  Admiral  Pococke  at  the  Hccoannah^  &c«     It   was 
further  contended,  that  persons  living  with,  and  under  the 
jurisdiction  of  an  enemy,  taking  a  commission  and  aiding 
and  assisting  them,  were  considered  as  associates  in  war ; 
and  liable  to  be  treated  as  such*     Vattel*^  p.  27.  33.  95.  Bur^ 
lemaqui^  279.     And  that  although  part  of  tlie  country  liad 
been  reduced  by  the  enemy,  yet  those  who  were  firm  and 
attached  to  its  interests,  could  have  joined  their  country- 
men in  arms,  if  they  had  thought  proper,  and  assisted  in 
driving  off  the  invaders  ;  or  have  remained  quiet  at  home, 
without  taking  up  arms  for  them.      With  respect  to  the 
negroes  taken,  it  was  the  duty  of  the  plaintiif  to  have  in- 
terposed his  claim  as  an  American  citizen,  in  the   court  of 
admiraltv   in  North^CaroUna.  which  was  a  court  of  com- 
petent  jurisdiction.     And  if  it  had  been  found   good,  it 
would  have  been  sustained.     His  not  doing  it,  was  a  tacit 
admission  of  the  legality  of  the  capture.     That  at  all  events, 
the  sentence  of  the  court  of  admiralty  in  North-Carolina^ 
would  operate   as  a  bar  to   this  action.     The  only   con- 
stltutional  review  of  the  case,  which  could  have  been  had, 
would  have  been  by  appeal.     And  it  was  the  plaintiff's  own 
£iult,  that  he  had  put  it  out  of  his  power  to  appeal.     By  the 
act  of  confederation,  the  judicial  proceedings  of  one  state, 
had  due  faith  given  to  them  in  others ;  and  the  acts  and 
proceedings  of  one  court  of  competent  jurisdiction,  were 
not  to  be  questioned  in  any  other,  where  no  appeal  had 
been  made.     This  is  the  case  even  between  nations  not  con- 

VOL.    I.  B 


Jeitkitiii 

V. 

Putnam. 
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ij^\  federated,  and  in  cases  too  manifestly  unjust.  2  Ld.  Raym. 
935,  936.  Carth,  31.  1  AtL  49.  If  this,  dien,  is  part  of  the 
law  of  nations  between  foreigners,  not  connected  with  each 
other,  the  reasoning  will  be  much  stronger  between  friend* 
ly  associated  states,  bound  by  a  solemn  agreement,  to  give 
faith  and  credit  to  the  proceedings  in  the  courts  of  justice 
of  each  other. 

Per  Curiam*  We  sliall  not  go  into  the  first  and  second 
grounds  urged  by  the  defendant  in  his  defence,  but  take  up 
this  matter  on  the  last  ground  ;  the  two  first  being  very  pro- 
per for  the  consideration  of  the  prize  courts  in  which  the 
property  was  libelled,  or  a  court  of  appeals,  if  an  appeal 
had  been  made  ;  as  they  involve  in  them  the  question  of 
prze^  or  tio  pnze^  which  exclusively  belongs  to  the  ad- 
miralty jurisdiction. 

This  couit  is  bound  by  common  law  rules  ;  and  its  de* 
cisions  must  be  squared  by  those  principles  only.  What 
are  the  leading  features  in  this  case  f  Why,  that  property 
has  been  taken,  supposed  to  be  enemy's  property,  and 
libelled  in  a  court  of  admiralty,  and  condemned ;  which 
sentence  changed  and  transferred  it  from  the  original  owndr 
to  the  captors.  Shall  this  court,  then,  go  into  a  considera- 
tion of  all  the  circumstances  of  this  case  \  If  they  did,  it 
would  be  trying  the  legality  of  the  capture  over  again.  We 
have  no  such  power.  We  are  bound  by  the  sentence 
.of  the  court  of  admiralty  in  iVJ?rfA-C«ro&*na,  until  reversed 
by  §ome  competent  authority,  and  are  obliged  to  give  due 
faith  and  credit  to  all  its  proceedings.  I'he  act  of  con- 
federation is  conclusive  as  to  this  point,  and  the  law  of 
nations,  is  equally  strong  upon  it.  2  Ld.  Raijm.  935,  6. 
Curth.  31.  1  AtL  49.  If,  indeed,  the  property  had  been 
carried  off,  and  there  had  been  no  condemnation  in  a  court 
of  competent  jurisdiction,  then  the  whole  circumstances  of 
the  case  would  have  been  open  for  a  full  investigation, 
agreeable  to  the  principles  of  the  common  law.  And  if 
there  had  been  no  legal  divestment  of  propertj",  the  plaintiff 
might  have  supported  his  action.  Or,  if  the  negroes  had 
returned  within  the  jurisdiction  of  the  state  of  South^CarO'^ 
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U 


Bna^  before  condemnation,  iht  jus  pofttlimimum  might  have 
applied)  and  the  original  owner  might  have  been  restored 
to  his  propert\^  again.  But  as  the  case  now  stands  before 
the  court,  the  defendant  is  certainly  entitled  to  a  verdict.    . 


1784. 
Jenkins 

V. 

Putnam. 


Jury  found  for  defendant  accordingly. 


White  against  M*Neily  and  others. 

TRESPASS  for  entering  plaintiff's  plantation  with 
others,  and  taking  out  of  his  dwelling  and  out-houses, 
household  furniture,  horses,  and  other  articles,  to  die  value 
of  1,000/.  sterling.  It  appeared  in  evidence,  that  the  de- 
fendants were  present  with  a  party  of  men,  who  had  joined 
the  British^  in  September^  1780,  when  the  plaintiff  was 
plundered  of  household  furniture  to  a  considerable  amount, 
several  of  his  horses  taken  away,  and  his  dwelling-house 
burnt. 

For  the  defendant  M^Neily^  several  witnesses  were  call- 
ed, particularly  Alexander  Scotty  William  Floyd  and  David 
Leey  who  all  testified  that  he  was  made  a  prisoner  himself 
in  lus  own  house,  compelled  to  deliver  up  his  arms,  and 
froia  thence  was  carried  a  prisoner  to  the  plaintiff's  planta- 
tion, and  there  remained  under  a  guard  during  the  whole 
dme  the  houie  and  plantation  were  plundered.  That  he 
did  not  interfere  or  receive  any  part  of  the  property  so 
plundered  or  taken  away ;  on  the  contrary,  that  he  was  car* 
ried  a  prisoner  from  captain  White\  the  plaintiff's  planta- 
tion, to  Britton^s  Ferry^  fifteen  miles  distance,  and  from 
thence  to  major  Jameses  plantation,  ten  miles  further,  and 
there  discharged,  and  permitted  to  go  home,  after  being 
three  days  a  prisoner  with  the  party. 

It  was,  however,  proved,  that  in  November  following,  he 

joined  the  British^  and  went  into  the  garrison  at  George^* 

Towfiy  and  did  duty  as  a  militia  man  in  their  service.  From 


Jipril   Court, 
1784. 

Where  there 
arc  jfiint  ti-ea- 
pas&es,  a  jury 
ntay      sever 
flaiTiages,  and 
apportion 
them  accord- 
ing to  the  de- 
gree anil    na- 
ture   of    the 
oifenee    com- 
mitted   hy 
each  offender^ 
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1784. 
White 

V. 

AI'Neily   and 
others. 


this  circumstance  principally,  the  jury  were  induced  to 
doubt  the  principles  of  this  defendant  while  a  prisoner  at  the 
plaintiff's  plantation,  and  considered  him  as  an  aider  and 
abettor  of  their  proceedings  there.  Graham  and  Edy  were 
of  the  party  who  plundered  the  plaindff,  and  therefore  they 
gave  plaintiff  a 

Verdict  for  4O0/.  Against  iJ/^iVi?//y  /  200/.  against  GraAam / 
and  100/.  against  Edy. 

As  this  was  the  first  case  of  trespass  after  the  wiir,  in 
which  a  jury  severed  and  apportioned  damages,  it  was  at 
first  doubted  as  a,  deviation  from  the  old  common  law  rule  of 
joint  trespassers,  who  being  all  equally  guilty  in  the  eye  of 
the  law,  it  was  supposed  jury  could  not  sever.  But  after- 
wards, upon  mature  consideration,  the  point  was  given  up, 
as  it  would  be  the  means  of  preventing  a  multiplicity  of 
suits,  and  at  the  same  time  put  it  in  tlie  power  of  the  jury, 
to  apportion  at  once  the  quantum  of  damages,  agreeable  to 
the  degree  of  guilt  of  each  trespasser.  And  it  has  since 
been  relied  on  as  a  precedent. 


iV.  5.  This  case  has  been  relied  upon  ever  since  the  de- 
termination at  said  town,  and  the  principle  of  severing  da- 
mages in  joiftt  actions  according  to  the  degree  of  injury 
committed  by  each  defendant,  and  his  ability  to  make  com- 
pensation, has  l)een  sanctioned  by  the  judges,  as  a  correct 
and  just  one  in  all  similar  cases,  down  to  the  present  day. 
It  may,  therefore,  be  considered  as  part  of  the  common  law 
of  South'Carolina. — See  the  case  of     '  v.  Mary 

Lingard  and  others,  vol.  2. 
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EvAjfs  against  Huey  and  Franklin.  Camtkn,  JN-©. 

vemberCowt, 
V  1784. 

CASE  on  a  note  of  hand.  Duress  pleaded.  The  wit-  \VTiere  plain- 
nesses proved,  that  some  time  previous  to  the  date  of  this  fendant  had  « 
note,  Evans  and  Huci^  had  a  quarrel,  on  whiqh  Btiey  stab-  1?^,' u,e'plX 
bed  Evans  with  a  knife  in  several  places  ;  and  although  none  ,^|^^'nfhu!t's  ^ 
of  the  wounds  proved  mortal,  yet  they  disabled  Evans  for  ^^^^    aft«r. 

.  wards,  in  the 

several  weeks.     That  some  time  after  Evans  recovered,  he  nigijt,  with  an 

^       .  ,  -  ,     .  r  t  armed  party, 

went  with  a  party  or  men  armed,  m  quest  ox  some  horse  and  projKmn j 
thieves,  who  were   supposed  to  be  in  the  neighbourhood,  of  the  dlffbr- 
That  while  they  were  out,  they  stopped  at  Hucy*s  house  at  ^o**^'actaal*^ 
a  late  hour  of  the  night,  and  insisted  upon  his  getting  up  threats  were 
and  opening  his  doors  ;  which  was  done,  with  some  reluc-  and  a  note 
tance.     WTien  they  got  admittance  into  the  house,  it  was  sequence  of 
proposed  to  Huey  that  he  should  accommodate  the  difference  with  security) 
with  Evans  that  night,  by  giving  his  note  for  28/.  sterling,  eonstkute*  a 
A  conversation  then  took  place  between  tlie   parties,  and  ^^^^^*  ^^ 
Huey  at  length  agreeing  to  the  proposal,  gave  his  note  ac-  M^^p^l  ^^ 
cordingly.     Evans  and  the  party  staid  till  morning,  when 
they  all  went  to  the  house  of  Franklin^  the  other  defendant, 
at  a  mile's  distance  ;  who  being  Huey^s  neighbour,  signed 
the  note,  and  became  his  security  for  the  money.     This 
was,  therefore,  a  suit  to  recover  the  amount  of  the  note 
given  under  these  circumstances. 

Pinckney^  for  defendant,  argued,  that  this  was  such  a 
duress  as  would  vitiate  the  contract.  That  an  aiTned  party 
going  in  the  dead  of  night  to  a  man^s  house,  demanding  an 
accommodation  of  this  kind,  and  especially  as  Evans  was 
much  enraged  against  him,  was  sufficient  to  awaken  his 
fears,  and  terrify  him  into  any  contract ;  and,  therefore,  it 
was  not  of  that  free  and  voluntar}^  nature,  as  deserved  the 
sanction  of  a  court  of  justice. 

Pringiej  for  plaintiff,  contended,  that  in  this  case  no 
force  was  made  use  of,  or  threats  thrown  out  to  alarm  die 
defendant,  Huey*  That  Evans  was  free  to  propose,  and  the 
defendant  equally  so,  to  assent  to  or  refuse  the  proposal,  as 


EvaDt 

V. 

Huey  and 

Franklin. 
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he  thought  proper.  That  he  had  received  an  injury  by  the 
stabhingi  and  was  certainly  enuded  to  a  compensation.  If 
the  parties  preferred  to  accommodate  their  difference  in  this 
manner,  without  the  expense  of  a  law*4uit,  it  did  not 
amount  to  a  duress,  either  {or  fear  of  Ufe^  imprisonment,  or 
even  hss  of  goods  ;  and,  therefore,  it  was  such  a  contract 
as  deserved  the  support  of  the  law  in  its  favour.  That  at 
all  events,  even  if  it  could  be  objectionable  as  to  Huey,  it 
was  not  so  as  to  Franklin,  the  other  defendant ;  for  he  signed 
it  vohtntarihf  in  the  morning,  when  he  could  be  under  no 
restraint  or  apprehension ;  and  as  the  note  was  joint  and  se- 
veral, the  plaintiff  was  entided  to  a  recovery  agsdnst  him. 


Pendleton,  J.  charged  the  jury,  that  no  evidence  was 
before  them  to  prove,  that  actual  threats  were  made  use  of: 
yet,  the  circumstance  of  the  plaintiff  ^s  demanding  entrance^ 
and  coming  into  the  defendant's  house  with  an  armed  party, 
and  that,  too,  not  long  after  he  had  received  an  injury  from 
Huey,  who  must  have  been  aware  of  the  plaintiff's  indulg- 
ing a  resentment  against  him  ;  this  circumstance,  he  said, 
was  sufficient  to  have  awakened  any  man's  apprehensions^ 
who  might  be  placed  in  a  similar  situation.  He  thought, 
therefore,  that  any  note  or  bond  given,  or  contract  made, 
when  one  of  the  contracting  parties  must  evidently  have 
been  under  these  apprehensions,  did  not  deserve  the  coun- 
tenance of  a  court  and  jury.  As  to  the  liability  of  the 
other  defendant  Franklin,  who  signed  as  security  for  his 
neighbour  Huey,  under  an  idea  that  the  contract  was  a  valid 
one,  if  it  was  void  against  Huey,  it  was  void  against /rani- 
Un  also. 


Jury  found  for  defendants. 
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The  Administrator  of  Whitaker  against  Eviglibh.         Camden, 

^9pril  Cew'i, 
1784. 

TRESPASS  for  entering  the  deceased  Whitaker^s  plan-  In  treasons 
tation,  and  taking  away  sundiy  negroes,  horses,  cattk,hogs,  «,'lhehfghS 
corn-  &c.  ;»<i  >o^«st  of- 

fenees,   there 

The  defendant,  it  seems,  was  erne  of  those  deluded  citi-  "!=  °°  *S*^ 

Buries.  A\\  sf o 

zens  of  America^  who  joined  the  British  army  in  the  late  pwnciiwds ; 

J  J  .  "^  an<l  all   and 

war,  ana  accepted  a  commission  in  their  militia  service.    In  everyof  them 

^t.  4  rre\r\      L  •   i  r  *''®   WaWc    for 

uie  year  1780,  he  went,  or  was  sent  with  a  party  of  men  un-  the  whole  a- 
der  his  command,  to  die  house  of  the  deceased  Whitaker,  t^^^L^ 
and  took  away  the  above  articles  to  a  large  amount,  and  tirT'tLat^"^ 
carried  them  off  to  the  Britii^h  garrison  then  at  Camdtn.  ??*««  ^»tH 
yjn  tne  trial  it  was  admitted,  that  he  was  only  a  subordinate  ^««,  only  ex- 
oflScer,  and  acted  by  the  orders  of  his  superiors  in  souBfrom^- 
command  :  and  further,  that  no  part  of  the  property  taken  cS^Tr  of- 
away,  was  appropriated  to  his  private  emolument,  but  car-  ^th^'^lf'^^  { 
ried  to  the  use  of  the  British  army  ;  and,  therefore,  as  he  ^r^"»  ^/"^  •«-  \ 

•'  '  '  tions  for  da^ 

was  compelled  to  do  what  he  did,  it  was  said,  it  would  be  muges  sua- 
unjust  to  make  him  responsible.     But  -mue   •\nt£\' 


duals. 


Grimke,  J.  held,  that  in  treasons  and  trespasses,  the" 
highest  and  lowest  offences,  there  are  no  accessaries  or  sub- 
ordinate offenders.     All  are  principals  ;  and  wherever  men 
go  to  do  an  unlawful  act  of  this  kind,  all  and  every  of  thtm 
are  liable  to  the  full  extent ;  though  where  several  are  sued, 
a  jury'  may  apportion  as  they  think  just  and  proper.(a)    It  (a)  Sec  the 
is  immaterial  to  what  purpose  the  goods  were  applied  ;  the  v.  JW'AW/y 
injury  to  the  deceased's  estate  was  the  only  point  for  tlie  SwirpagTii, 
consideration  of  the  jury. 

The  definitive  treaty  of  peace,  in  1783,  between  Great 
Britain  and  this  country,  was  next  urged  in  behalf  of  the 
defendant ;  and  it  was  contended,  that  the  fourth  clause  of 
the  treat)%  which  says  "  There  shall  be  no  future  confisca- 
**  tions  or  prosecutions,  for  any  thing  done  during  the  war," 
exempted  the  defendant  from  responsibility. 
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1-84.  But,  said  the  judge,  it  has  been  decided  over  and  over 

^^"^^^"^^     again,  that  the  exemption  in  that  article  of  the  treaty  only 

"Whiutkcr     relates  to  criminal  prosecutions  at  the  suit  of  the  state,  for 

EngUsh.      treasons,   murders,   trespasses,     misdemeanors,     &c.      It 

does  not  exonerate  or  excuse  persons  from  damages  in  civil 

suits,  wherever  they  had  injured  their  neighbour. 

Verdict  for  plaintiff,  800/. 


Cooke  agahist  Rhine. 
Where  da-       ASSUMPSIT   for  work  and  labour,   in  rebuilding  a 


raugcs  accrue 


by    non-per-     house. 

*;  contnict^  for        Mrs.  Rhhie^  the  defendant,  having  lost  her  house  in  one 
/  holl9c"withiii   ^f  ^^^  destructive  fires  which  raged  in  Charleston  a  short 
*  d^f^^Ihu*^*  time  before,  or  during  the  late  war,  applied  to  the  plaintifii 
may,  under      Cook^  who  was  a  master-builder,  for  an  estimate  of  the  ex-  . 

our    discount  ^      ^  ,  . 

'  law,    give       pense  of  rebuilding  It ;  as  also  for  an  account  of  the  time  it 
4encc  apiinst  would  require  before  it  could  be  completed  ;  which  the  plain- 
inand*    foi-'^    ^^^  fumished  her  with,  and  an  agreement  w^as  concluded 
aiTd^ervrccs'  ^^^wcen  them  accordingly.     I'he  plaintiff,  however,  dela}^- 
perforincd  in  ed  the  work  much  bevond  the  time  proposed,  and  charged 
more  tlian  the  estimate  delivered  in  ;  for  which  reason  the 
defendant,  by  the  advice-  of  her   friends,  refused  to  pay 
what  she  conceived  an  extravagant  bill ;  and  against  this 
bill  filed  a  discount,  for  the  loss  of  rent  she  sustained  by 
the  plaintiff's  unreasonable  delay,  to  the  amount  of  220/. 
sterling. 
Sec  ii.r  act  of       J^rhigk^  for  plaintiff,  objected  to  this  discount.     He  ar- 
lowing  mutii-  gued,  that  the  discount  law  only  extended  to  liquidated  ac- 
PciJ)ff  ill  lUs-  counts,  and  not  to  matters  sounding  in  damages,  as  in  the 
TacL  othS!"*^  present  case.    That  if  the  defendant  had  sustained  a  loss  by 
the  plaintiff's  delay,  she  had  her  action,  which  was  her  pro- 
per remedy.     In  the  present  case,  she  had  assessed  her  own 
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Cook 

V. 


damages,  and  decided  that  a  breach  of  contract  had  been  1784. 
committed  by  the  plmtiiF;  and  even  admitting  a  breach  had 
been  committed,  it  was  a  rule  of  law,  that  independent  co- 
venants could  not  be  set  off  against  each  other.  Loft.  198. 
Bull*  N»  P*  163.  The  parlies  must  pursue  their  mutual  re- 
medies by  suit.  The  breach  of  covenant  on  one  side,  is  no 
excuse,  and  cannot  be  pleaded  on  the  other.  Doug.  665. 
In  Cowp.  56.  it  is  laid  down,  that  damage  cannot  be  pleaded 
by  way  of  discount.  He  next  insisted,  that  to  allow  such 
-  kind  of  discounts  to  be  set  up,  would  tend  exceedingly  to 
confuse  juries,  by  intermingling  a  variety  of  issues.  He 
quoted  a  case  of  Saxby  v.  Harvey^  where  a  discount  of 
trespass  on  lands  was  pleaded  to  debt  on  a  bond,  and  over- 
luled  and  rejected  by  the  court. 

Pinckney^  contra.  Our  discount  law  is  much  more  exten* 
sive,  and  embraces  a  greater  variety  of  cases,  than  the  En^ 
glish  act  of  parliament  for  setting  off  mutual  debts.  That 
act  narrows  down  the  grounds  of  set-off,  to  mutual  debts  on% 
ly  ;  whereas  our  act  of  assembly,  permits  any  cause^  mat* 
ter^  or  things  in  the  defendant's  own  rights  to  be  set  off. 
There  is,  therefore,  a  wide  difference  between  them  j  and 
for  that  rea^ODy  few  of  the  adjudged  cases,  in  England^  will 
apply  here.  The  cases  cited,  he  admitted,  would  be  good 
law  in  Westminster 'Hall>i  but  not  so  in  South-CaroUna.  As 
to  sending  different  issues  to  the  jury,  it  is  ever}'  day's 
practice  so  to  do.  When  an  account  is  pleaded  in  discount 
to  a  note  or  bond,  the  jury  are  obliged  to  judge  of  die  va-^ 
lue  of  the  goods  ;  this,  then,  is  an  unliquidated  (SLtiaanA.  But 
what  makes  it  proper  to  suffer  this  discount  of  the  defend- 
ant's to  go  to  the  jury  is,  that  it  is  a  matter  springing  out  of 
the  very  contract  itself  on  which  the  plaintiff  has  commenced 
Jus  action.  It  is  counected  with  it.  The  contract  was,  that 
the  work  should  be  done  at  a  certain  price,  and  within  a 
fixed  period;  but  it  was  not  done  within  the  time  limited, 
cpnsequendy  a  loss  accrued  to  the  defendant  by  this  delay ; 
for  rents,  in  the  year  1783,  were  extravagantly  high.  The 
great  question,  therefore,  fqr  the  consideration  of  the  court 

VOL.   z.  o 
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\7H.  IS,  sliall  the  defendant  deduct  the  loss  sustained,  out  of  his, 
the  plaintifTs,  demand  against  her,  or  shall  she  be  turned 
round  and  compelled  to  bring^  her  action  ?  Certainly  the 
former  remedy  is  preferable.  It  is  a  short  and  eifectual 
way  of  doing  justice  between  the  parties,  to  su£fer  the 
whole  case  to  go  to  the  jury.  To  refuse  it,  would  be  do- 
ing justice  by  halves.  It  would  be  garbling  the  cause,  ere* 
ate  delay,  tend  to  multiply  law  suits,  and  increase  expense. 
This  case,  he  urged,  cannot  be  assimilated  to  that  where 
trespass  was  pleaded  to  a  bond.  They  are  two  distinct 
things,  and  no  wise  connected  with  or  relating  to  each 
other. 

Burke,  J.  thought  that  the  admission  of  the  doctrine 
contended  for  by  the  defendant's  counsel,  mig^t  have  aten- 
fdency  to  introduce  dlflFcrent  and  very  c^posite  issues,  which 
might  embarrass  both  courts  and  juries  exceedingly ;  and 
accordingly  charged  the  jury  to  reject  the  discount. 

Hevward,  J.  was  of  a  different  opinion,  and  thought 
it  a  very  proper  matter  for  the  consideration  of  the  jury  in 
this  case. 

Grimke,  J.  concurred  with  him  ;  observing,  that  this 
was  a  case  of  considerable  importance  ;  and  although  the 
doctrine  might  be  very  extensive  in  its  operations  and  conse- 
quences, he  thought  it  would  be  at  all  events  beneficini,  in 
preventing  a  multiplicity  of  law  suits.  He  had  not  a  doubt 
remaining  on  his  mind,  but  that  the  discount  law  of  the 
state  embraced  the  case  before  the  court,  and  was,  therefore, 
clearly  for  admitting  the  discount  to  go  to  the  jury.  • 

The  parties  then  went  into  the  examination  of  witnesses, 
and  abalance  was  eventually  found  for  plaintiff,  to  the  amount 
pf  791.  after  allowing  a  sum  for  the  loss  of  rent  occasioned 
by  the  delay  in  not  finishing  off  the  house. 


OF  THE  STATE  OF  SOUTH-CAROLINA.  Id 


Liber  and  Wife  against  The  Executors  of  Parsons.         Jamtnrtf 

TeifH,  1785. 


v> 


ACTION  of  covenant  brought  for  a  breach  of  warrantj^  The  value  of 
in  a  common  release  for  a  lot  of  land  in  Charleston.  The  time  of  evic' 
case  was  this :  the  defendant's  testator,  Parsons^  in  his  life-  ^^^*  ^^  U 
time>  sold  to  Alexander  Burn,  the  father  of  the  plaintirs  ^'J;'^^'^"^,td 
wife,  a  lot  of  land  in  Charleston,  which  he  had  purchased  "<»'  *^<^  *^"*'- 

*  deration    mo- 

at a  sheriiF's  sale.     Burn  soon  after  died  ;  and  the  lot  came  ney    at   the 

to  Mrs*  Liber,  his  only  child,  by  descent*     Patrick  Hinds,  chaw. 

who  had  lands  adjoining,  upon  running  his  lines,  took  in  ckheJ  tL^r- 

about  two-thirds  of  the  lot  in  question,  and   that  in   a  di-  JJ^"  ^'^  j!" 

agonal  direction,  which  ruined  the  shape  of  the  remainder  ^^'^|j[^^f  {{j* 

of  the  lot,  and  rendered  it  unfit  for  any  valuable  improve-  injuiy    lus- 

,        ,  ,  tainetl,      or 

ment.  He  afterwards  brought  his  ejectment,  and  evicted  ^We  the  full 
IJber  and  wife  out  of  the  part  he  claimed.  Upon  which,  to  rescind  the 
the  plaintiffs  brought  the  present  suit,  upon  the  breach  of  ?o/o|™accord- 
the  covenant  of  warranty  in  Parson*s  release.  The  quan-  ^'feumsuiruci 
turn  of  damages  was,  therefore,  the  only  point  in  dis-  of  the  case, 
pute. 

Pinctne^y  §or  defendants,  observed,  that,  as  executors, 
they  could  not  estimate  damages  themselves,  but  were 
obliged  to  stand  this  suit,  in  order  that  they  might  be  ascer- 
tained by  the  verdict  of  a  jury.  He  said  the  rule  for  esti- 
mating the  damages  in  a  case  like  this,  was  the  considera- 
tion money  paid  and  mentioned  in  die  release  ;  which,  when 
depreciated,  amounted  to  561.  sterling,  with  interest  from 
the  date  of  the  deed,  1778,  to  the  time  of  the  verdict.  He 
also  contended,  that  as  Hinds  did  not  recover  the  whole  lot, 
damages  oug^t  to  be  given  only  for  the  part  recovered. 

Bay,  contra*  The  remaining  part  of  the  lot  is  of  little 
or  no  value,  as  the  object  of  the  purchase  is  defeated,  by 
the  part  taken  off.  No  valuable  improvements  can  be  made 
on  the  remaining  part,  as  Hinds*  line  cuts  through  in 
a  diagonal  direction,  so  as  to  leave  only  23  feet  front,  and 
135  in  the  rear.     The  jury  will  then  easily  perceive,   that 
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17S5«        the  bargain  oug^t  to  be  rescinded  in  toto^  and  the  fiill  vahie 

Liber        ^^  ^c  ^^^  given  in  damages.     The  true  rule  of  estimating 

Bxci-itors  of  ^^s^  damages  is,  not  what  the  purchaser  ^ay«,  or  the  con- 

I'artoiis.      sideration  in  the  deed,  but  the  value  of  the  property  at  the 

time  of  the  eviction^  with  interest  from  that  date ;  for  theii 

it  is,  that  the  injury  is  sustained*     1  Domat*  77* 

Pendleton,  J.  There  can  be  no  doubt  but  that  the 
measure  of  estimating  damages,  in  a  case  like  the  present^ 
is  the  value  of  the  land  at  the  time  of  the  eviction.  Men 
do  not  make  purchases,  with  a  view  of  merely  having  in- 
terest for  their  money  ;  but  they  contemplate  the  rise  in  the 
value  of  the  thiirg  purchased.  That  value,  then,  the  plain- 
tiffs are  justiy  emided  to.  It  is  true,  the  whole  lot  is  not 
recovered  from  them  :  a  part  still  remains  ;  but  the  remain* 
ing  part  is  greatly  depreciated  by  the  shape  of  it.  It  is, 
therefore,  a  matter  altogether  for  the  consideration  of  the 
jury,  in  the  estimate  of  damages  they  mean  to  give, 
whether  they  will  apportion  the  damages  according  to  the 
amount  of  the  injury  sustained,  or  give  the  full  amount  of 
the  value  of  die  lot,  so  as  to  rescind  the  contract  entirely, 
*  as  they  think  proper. 

Verdict  for  plaintiffs  to  the  full  value  of  the  lot — 238/. 
13^.  6^. 


^ 


TuRNBULL  against  Ross. 
Captures       THIS  was  an  action  of  trover,  broujrht  to  recover  a 

nuuleon  land  ^  '  o  v-t    « 

by  unauthor-  negro  wench,  Nancy.     This  cause  was  tried  before  Justice 

ised  iiidi\idu-   -n  ^        w 

ala,  from  an  Fendleton,  at  Camden* 

encmv,    doca 

not  <livc8t  the  orijj^iiial  owner  of  the  right  of  property,  unleaa  there  has  been  some  kind  of 
oondcin nation  or  distribution  made  by  aome  competont  authority.  Vide  caae  of  Jenkins  v. 
Putnam  ante,  p.  S. 
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During  the  war,  it  seems,  some  of  Dn  TurnbuWs  negroes  i785. 
ran  off,  or  were  taken  by  a  plundering  party,  from  a  settle- 
ment of  his,  called  Smyrneaj  in  EasuFlorida^  and  carried 
into  Georgia*  The  wench  in  question  (with  one  or  two 
others)  was  afterwards  brought  into  this  state,  and  she 
came  fairly  and  honestly  into  the  possession  of  the  defend- 
ant, by  purchase.  The  plaintiff,  in  the  mean  time,  remov- 
ed from  EasUFiorida  into  this  state,  and  became  an  Ameri- 
can  citizen. 

On  the  part  of  the  defendant  it  was  urged,  that  the  plain- 
tiff being,  at  the  time  these  negroes  were  taken  from  him, 
a  British  subject,  residing  in  the  dominions  of  his  Britmi" 
nic  majesty,  it  was  lawful  for  the  citizens  of  America^  to 
go  into  the  enemy's  country,  and  make  captures.  And  if 
lawful  to  make  captures,  to  bring  them  into  the  limits  of  the 
United  States^  and  to  dispose  of  them  for  the  use  of  the 
captors.  That  a  subsequent  sale  of  such  property,  to  bona 
fide  purchasers,  for  a  valuable  consideration,  was  such  a 
divestment  of  the  original  owner's  right,  as  to  bar  the  pre- 
sent action. 

To  thi§  the  plaintiff's  counsel  answered,  that  the  elope- 
ment, or  plundering  of  the  negroes,  by  unauthorised  in- 
dividuals, though  in  time  of  war,  did  not  deprive  the  origi- 
nal owner  of  his  property ;  and  relied  in  support  of  this 
position  on  Fiiffl  b.  2.  c.  6.  s.  14.  p.  180-  That  if  the 
United  States^  or  any  individual  state,  had-  given  commis- 
sions, (as  in  cases  of  privateers,  &:c.)  and  there  had  been  a 
sentence  of  condenmation,  there  might  have  been  wciglit 
in  the  objection.  But  nothing  of  the  kind  was  alleged,  not 
even  a  shadow  of  an  authority  given.  The  taking  was  by 
renegado  individuals,  who  went  not  to  annoy  an  enemy,  or 
to  bring  resources  into  the  country  to  enable  it  to  carry  on 
the  war,  but  to  enrich  tliemselves.  A  species  of  private 
warfare  and  rapine,  discouraged  by  all  enlightened  nations. 
In  further  confirmation  of  this  doctrine,  several  cases  were 
relied  on.  In  Doug.  595.  Lord  3Iansfield  lays  it  down, 
that  no  property  vests  in  any  goods  taken  at  sea  or  land^  by 
a  ship  or  her  creWy  till  condemnation  as  a  lawful  prize.    So 
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1785.  in  2  Burr,  694.  the  property  is  never  changed,  so  as  to  bar 
the  original  owner^  in  favour  of  a  vendee^  till  there  has 
been  a  sentence  of  condemnation.  Therefore,  the  court  of 
admiralty  decreed  restitution  of  a  ship  retaken  by  a  priva- 
teer, after  she  had  been  fourteen  weeks  in  possession  of  an 
enemy,  because  she  had  not  been  condemned. 

In  the  case,  likewise,  of  v.  Sands j  a  ship  was  taken 

in  1691,  off  Tarmouth,  carried  into  North-Bergen^  and 
then  sold  to  A.  A,  sold  to  B.  B.  sold  agaih,  and  she  was 
sent  to  the  JEast" Indies ;  then  to  France ;  from  France  to 
England^  five  years  after  her  capture.  She  was  then  claim* 
ed  by  the  original  owner,  and  recovered  ;  because  there 
had  been  no  condemnation,  Ltu  Cas,in  10  Mod*  79.  The 
case  of  Sir  George  Rodney^  {Doug.  592.)  at  St,  EttstatiOf 
where  the  principal  part  of  the  captures  was  made  on  land, 
was  next  relied  on.  He  was  an  admiral  entiusted  with  the 
command  of  a  fleet,  when  he  took  that  island ;  and  general 
Vaug/ian^  who  was  with  him,  commanded  the  land  forces : 
and  although  they  took  upon  them  to  fleece  the  unfortunate 
yews  of  all  the  money  and  valuable  effects  they  had,  as 
well  as  others  who  traded  to  that  island,  and  gave  orders 
for  the  sale  of  the  whole  of  their  property  ;  yet  all  Europe 
was  exasperated  at  this  conduct.  It  was  considered  as  a 
most  wanton  abuse  of  power,  a  violation  of  the  laws  of 
nations,  and  nothing  less  than  downright  robbery  and  plun- 
der. The  court  of  admiralty  in  England  was  impressed 
widi  the  same  idea,  for  it  gave  no  sanction  to  so  unwar- 
rantable a  proceeding  ;  and  restitution  was  decreed  as  far 
as  it  was  possible  to  identify  the  property  of  the  sufferers. 
'Another  ground  taken  on  behalf  of  the  plaintiff,  was,  that 
admitting,  for  the  sake  of  further  argument,  the  property 
was  lawfidly  taken,  and  that  it  became  a  forfeiture  by  being 
brought  within  the  limits  of  the  United  States  ;  that  in  such 
a  case,  it  was  not  a  forfeiture  to  the  individuals  capturing, 
but  to  the  state  of  which  they  are  citizens.*     That,  there- 

•  See  the  case  dctcrmiiiciUM///,  1786,  in  England,  fiincc  the  tml  of  this 
cause,  ot  i^ovtrnor  Johinilonc  4ii(l  general  J\^Icad</ws,   v  ho  made  the  cApUU'es 
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fore,  in  the  present  instance,  as   the  state  had  admitted  the    y2P^l» 
plaintiff  to  the  right  of  citizenship,  and  he  had  found   his      TarnbuU 
property  unappropriated  by  the  state,  he  became  entitled  to        i^oas. 
it ;  as  much  so,  as  any  other  citizen  in  the  state,  was  to 
any  property  he  possessed.     That  the  act  for  the  admission 
to  citizenship  or  naturalization,  had  a  retrospective  energy, 
and  made  him  a  citizen  to  all  intents  and  purposes,   as 
effectually  as  if  he  had  been  born  one  ;(a)  and  consequently,  (a)  Co.  JJti. 
if  it  had  such  a  retrospective  energy,  it  secured  every  right 
to  him.     Even  children  bom  before^  shall  inherit  as  if  bom 
after  such  act. 

Pendleton,  J.  charged  the  jur}'  in  favour  of  the  plain- 
tiff ;  and  mentioned,  that  neither  the  laws  of  this  state,  the 

* 

United  States^  or  the  Idws  of  nations,  authorised  individuals 
to  seize  and  plunder  private  property,  though  at  the  time 
within  the  territory  of  the  enemy.  That  even  in  cases  of 
captures  made  at  sea,  by  ships  or  other  vessels  legally  com- 
missioned, a  condemnation  by  a  coiut  of  admiralty,  of  com- 
petent jurisdiction,  was  essentially  necessary,  before  the 
original  owner  could  be  legally  divested  of  his  property, 
The  plaintiff  moreover,  by  becoming  an  American  citizen^ 
and  so  soon*'after  the  revolution,  had  everj^  privilege  se- 
cured to  him,  as  much  so,  as  if  he  had  been  born  in 
the  countr}%  And  certainly  was  entided  to  his  property 
wherever  he  found  it* 

The  jury  found  for  the  plaintiff  'to  the  amount  of  the 
value  of  the  wench  and  children. 

on  land,  near  the  Cape  of  Goocf  Hope  ;  where  it  wns  determined  that  tTh^y 
belonged  to  the  crcrwo,  which  had  a  right  to  distribikte  theiA  as  it  thought 
proper. 
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OcfoArt-  MOUNIER   aMlftSt   MeYREY. 

'i\!rm^  1785. 

18  given  foran  UPON  a  motion  to  'sct  osidc  a  verdict,  and  to  grant  a 
i^vcraWe  ^y  ^^^  ^^*  ^^  appeared  that  the  plaintiff  Mounier^  had  sold 
imi*^'^cr.'  8^^^  ^o  *^  defendant,  to  the  amount  of  about  28/. 
irarda  neg:oti-  sterling;  for  which  the  defendant  gave  in  payment  to 
note,  the  par-  him,  Francts  Guerins  note  to  that  amount,  as  and  for 
in  paynieni,  &  c<^sh  tiotc^  not  subjcct  to  the  instalment  law.  After 
H,*^anS^^?mc  ^^  ^^^^  became  due,  an  application  was  made  to  Guerin 
acaiilsr^  \\\V  ^^^  ^^  money,  who  produced  affidavits  and  vouchers, 
l>cm>n  iiego-  ^q   ghew   that  this   was  not  a  cash   transaction    between 

tinting  it,  on 

his  original  him  and  the  defendant,  but  given  for  an  old  debt,  due 
from  his  father's  estate ;  and  of  course,  only  recoverable  by 
instalments,  at  one,  two  and  three  years.  As  soon  as  the 
plaintiff  became  acquainted  with  tliis,  he  tendered  back  the 
note  to  the  defendant,  and  demanded  payment  for  the 
amount  of  the  goods  sold  him,  which  Meyrey  refused  to 
receive,  alleging,  that  the  note  did  not  purport  on  die  face 
of  it,  to  have  been  given  for  an  old  debt,  and  that  he  ought 
to  j)ursue  his  remedy  against  the  drawer  ;  whereupon  the 
plaintiff  brought  his  action  for  goods  sold  and  delivered,  and 
liad  a  verdict. 

Smithy  for  the  motion,  relied  on  the  ground  that  this 
note,  from  the  face  of  it,  appeared  to  be  a  new  note,  and 
not  one  that  was  given  for  an  old  debt,  before  or  during  the 
war,  and  which  came  under  the  instalment  law*  It  was  in 
its  nature  negotiable,  and  being  in  the  hands  of  an  innocent 
indorsee  for  a  valuable  consideration,  it  could  not  be  im* 
peached  on  account  of  any  prior  transactions,  which  might 
have  been  between  drawer  and  drawee.  Though  had  it  re- 
mained in  the  hands  of  the  drawee,  the  consideration  might 
have  been  gone  into.  It  would,  he  said,  be  a  great  injury  to 
trade  and  commerce,  to  call  in  question  negotiable  notes, 
in  the  hands  of  a  fair  indorsee  ;  for  which  reason,  the 
plaintiff  ought  to  have  gone  on,  and  recovered  against 
Guerin* 
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Bayy  in  reply,  conceded  that  negotiable  notes  given  in  ^''^^I^/* 
the  way  of  trade,  or  in  common  transactions  between  man  Mounier 
and  man,  since  the  year  1784,  ought^  not  to  be  impeached  in  Meyrey. 
die  hands  of  innocent  indorsees*  But  the  note  in  question, 
was  not  one  of  that  class,  as  appeared  by  Meyrcifs  receipts 
and  vouchers,  ready  to  be  produced*  From  those,  it  was 
evident,  that  this  note  was  given  for  an  old  debt  due  from 
Gueriris  father's  estate,  before  the  war,  upon  a  final  setde- 
ment  of  account  between  the  parties*  And  being  such,  it 
was  no  otherwise  recoverable,  than  the  old  debt,  for  which  it 
was  given,  would  have  been.  The  distresses  occasioned  by 
the  ravages  of  the  war,  and  the  total  inability  of  the  citi- 
zens to  pay  their  debts,  immediately  after  the  peace,  had 
induced  the  legislature  to  pass  the  instalment  law,  making 
these  old  debts  recoverable,  in  one,  two,  and  three  years* 
The  fourth  clause  of  that  act,  passed  in  1784,  expressly  de- 
dares,  "  That  all  bonds  and  other  securities^  given  since 
**  February^  1782,  (which  Included  the  time  when  this  note 
**  was  given,)  for  debts  contracted  previous  to  that  day,  except 
^^  bonds  and  notes  given  for  interest,  shall  be  no  otherwise  re- 
*^  coverable,  than  the  debts  would  have  been  for  which  such 
*'  securities  were  given."  This  of  course  altered  the  law,  as 
it  related  to  bonds  and  notes,  given  for  old  debts  before 
1782*  It  is  very  immaterial  who  is  the  holder^  whether  the* 
payee  or  indorsee  ;  for  by  the  clause  cited,  the  bond  or  note 
itself,  is  no  otherwise  recoverable,  than  as  an  old  debt.  This, 
then,  being  the  case,  and  the  defendant's  contract  being  a  cash 
contract,  the  court  ought  surely  not  to  suffer  such  injustice 
to  be  done  to  the  plaintiff,  as  to  put  him  off  with  a  note  pay- 
able by  instalments,  for  a  cash  pajinent* 

Per  Curiam*  We  are  clearly  of  opinion,  that  the  act  of 
1784,  has  altered  the  law  with  respect  to  those  kind  of  se- 
curities, given  for  old  debts,  previous  to  the  year  1782,  and 
made  them  only  recoverable,  as  the  old  debts  would  have 
been*  This  law  does  not  restrain  their  negotiability,  but 
merely  prevents  their  recovery,  otherwise  than  by  instal- 

VOL*    I*  D 
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ments.  There  is  no  doubt  but  that  the  plaintiff  has  been 
deceived)  by  the  passing  of  the  note  to  him  by  the  defend- 
amt  as  a  cash  note*  We  do  not  say  intentionally.  But  un- 
der these  circunistances,  it  would  be  unjust  to  refuse  him 
the  benefit  of  his  verdict.  It  would  be  permitting  the  de- 
fendant to  take  advantage  of  his  own  wrong.     Therefore, 

Let  the  rule  be  discharged.  All  the  judges  present,  at 
the  adjourned  court. 

N.  B.  Before  the  establishment  of  a  Court  of  appeals  by 
the  new  constitution  of  Soutk^CarolinOj  the  judges  were  au- 
thorised, under  an  old  act  of  assembly  for  the  amendment 
of  the  law,  after  the  jury  trials  were  finished^  to  adjourn 
die  courts  not  less  than  ten,  nor  more  than  twenty  days,  for 
the  purpose  of  hearing  and  determining  motions  for  new 
trials,  and  in  arrest  of  judgment.  Sec  wherefore  these  sittings 
of  the  judges,  for  the  purpose  of  hearing  and  determining 
law  points,  were  called  the  adjourned  courts. 


Cheraw  Lessee  of  Allston  aj^ainat  Saunders. 

JtprUy  1786. 

Length  of  •  EJECTMENT  to  try  tide  to  640  acres  of  land.  The 
2S3J^^52^  be  plaintiff  relied  on  a  grant  for  die  premises  in  question,  un- 

^^nc'^c  M  ^-  ^^^  *®  P"^^*  *^^  ^^  *^  ®^^»  '^  ^^^^*  '^^  defendant 
9umptive    of  claimed  under  a  clause  in  the  will  of  his  Grandfather,  one 

the   existence  ^  , 

of  a  grant  or  Murphy^  who  devised  the  lands  to  him.  He  had  no  grant 
nmy'  have  to  produce,  either  frorck  North-CaroHna  or  ^\s  state,  (the 
detfbx)yed  by  premises  lying  between  the  old  and  lately  established  boun- 
dwit,  ^tthough  ^^  between  those  states.)  But  he  contended,  it  was 
*  nt^for^e  '^B^^'y  presumable  that  there  had  been  a  grant  from  one  or 
same  land,      other  of  them.     Even  if  he  had  never  had  one  ;  yet.  from 

under    the  "^      ' 

great  seal,  be  the  lengdi  of  time  his  grandfadier  and   father  possessed 

This    pre-  and  occupied  it,  and  who  died  in  the  possession,  it  would 

^«^rfor  the  give  him  a  good  tide.    He  then  stated,  that  he  could  prove 

T^^i^T  an  uninterrupted  possession  in  his  gnmdfedier  and  fadier, 

for  upwards  of  47  years ;  during  which  time,  they  had 
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successively  cultivated  and  improved  it,  and  himself  after        1786. 
them,  down  to  the  present  day.     He  also  stated,  diat  he    ^■^"^^^'^^ 

I.<C8SCC  of 

had  the  will  of  his  grandfadier  to  prove  the  devise  of  the       Aiistoa 

land  to  him.  Saucers. 

The  counsel  for  the  plaintiff  objected  to  this  testimony,  on 
the  ground  that  no  grant  was  produced,  to  shew  that  the 
crown,  (when  this  state  was  a  colony,)  or  from  the  state, 
since  it  became  independent,  had  ever  parted  with  the  right* 
A  bare  naked  possession  alone,  it  was  said,  could  never  be 
admitted  in  a  court  of  justice,  to  prove  a  legal  title ;  for  it 
was  an  established  maxim,  that  nullum  tempua  occurritregi: 
no  length  of  time  could  run  agadnst  the  right  of  the  king, 
when  he  had  dominion  over  this  country*  And  when  this 
state  had  separated  itself  from  that  dominion,  the  right  of 
the  crpwn  devolved  upon  the  state,  in  its  corporate  capacity* 
That  being  the  case,  it  must,  therefore,  be  considered  as  va« 
cant  land  at  the  time  the  plaintiff  obtained  a  grant  for  it* 
As  to  the  will,  if  the  crown  had  never  parted  with  its  right, 
it  could  not  give  a  title  to  the  defendant* 

Pendleton,  J.  refused  to  permit  the  defendant  to  go  in* 
to  any  proof  of  possession  against  a  grant,  under  the  great 
seal  of  the  state  ;  as  none,  he  said,  was  admissible  against 
the  above  maxim  of  the  common  law  ;  or  to  suffer  the  de- 
fendant to  give  the  will  in  evidence  ;  so  that  there  was  a 

Verdict  for  plaintiff* 

WatieSy  for  plaintiiC  Bay^  for  defendant* 


Afterwards  in  Charleston.  Present,  at  the  Adjourned  Court, 

Juncy  1786, 

Pendleton,  Burke,  Heyward  and  Grimke,  Justices* 

A  NEW  trial  was  moved  for  by  the  defendant's  counsel, 
on  the  ground,  that  the  judge  who  tried  the  cause,  had  re- 
fused to  admit  such  tesdmony  as  ought  to  have  been  permit* 
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1786.  ted  to  have  gone  to  the  jury  on  Ae  trial ;  to  wit,  the  pre^ 
^•^"^"^^^^^  sumpthe  evidence  of  a  grant,  by  length  of  possession,  and 
Aiiston  the  will  of  Murphy,  the  defendant's  grandfather.  And  in 
Saundere.  Support  of  the  motion,  it  was  argued,  that  by  the  act  of  as- 
sembly, passed  in  1712,  a  quiet  and  uninterrupted  posses- 
sion for  five  years,  except  in  cases  of  disability  therein 
mentioned,  then  seven  years  possession,  gives  a  title  to 
lands  against  all  the  world.  There  is  no  exception  in  that 
act  with  respect  to  the  claimant,  whether  the  king,  lords 
proprietors,  (this  state  being  then  imder  their  government,) 
or  individuals.  The  terms  of  the  act  are  so  broad  and 
comprehensive,  as  to  leave  no  room  for  doubt  on  the  sub- 
ject. That  the  "  nullum  tempus*^  principle,  was  never  con- 
tended for,  but  by  kings  only ;  and,  like  most  of  the  royal 
prerogatives,  was  a  mere  usurpation,  in  order  to  acquire 
and  retain  power  to  aggrandise  the  monaixrh.  That  repub- 
lics were  founded  on  other  principles.  They  had  for  their 
pbject,  the  accommodation,  the  good,  and  the  happiness  of 
the  individuals  who  composed  them.  The  security  of  natu- 
ral rights  is  a  primary  consideration  with  them  ;  and  occu- 
pancy is  the  first  and  most  natural  right  of  mankind.  Every 
infringement  on  it,  is  an  encroachment  upon  a  natural  right, 
which  no  refined  system  of  princely  policy  could  justify.  If, 
however,  the  principle  could  be  considered  as  of  force  in 
this  country,  when  it  was  originally  annexed  to  the  crown 
of  Great  Britain  ;  yet,  when  the  king  parted  with  his  right 
to  the  lords  proprietors,  this  right  went  with  it.  And  the 
act  of  iri2,  for  quieting  the  possession  of  the  inhabitants 
of  the  then  province,  passed  while  it  was  under  their  juris- 
diction. This  act,  it  is  evident,  unquulifiedly  disclaims  this 
right  to  all  actual  settlers.  And  when  the  lords  proprietors 
aliened  or  conveyed  back  the  right  of  soil  and  jurisdiction 
to  the  crown,  there  is  no  mention  of  this  right,  which  had 
been  thus  disclaimed  by  them.  This  act  of  1 712,  was  a  kind 
of  charter,  between  the  lords  proprietors  and  the  citizens  of 
South-Carolina,  which  has  never  yet  been  revoked  or  annul- 
led.    But  supposing  tiiis  right  to  have  been  originally  inhe* 
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rent  in  the  crown,  and  that  it  had  never  been  surrendered        1786. 
by  the  lords  proprietors  ;  yet  the  revolution  altered  the  na-     ^^^"^'^^ 
ture  of  public  rights,  and  all  the  feudal  and  royal  principles        Aii«tou 
which  governed  them,  from  which  it  was  contended  that  tWs     Saunders. 
^^  nullum  tempus^^  principle  originated,  ought  not  to  be  con- 
sidered as  a  part  of  the  common  law -of  this  state,  adopted 
by  our  constitution  ;  but,  like  the  ecclesiastical  jurisdiction, 
and  feudal  rights,  had  become  obsolete,  and  totally  inappli- 
cable to  the  circumstances  and  local  situation  of  this  coun- 
try. 

It  was  next  contended,  that  if  the  whole  of  the  doctrine 
urged  againsr  the  "  nullum  tempus^^  principle,  should  fail  ; 
still  the  evidence  of  possession  ought  to  have  gone  to  the 
jurj'-,  as  presumptive  evidence  of  the  existence  of  a  grant  ; 
which  might  have  been  lost,  mislaid,  or  destroyed.  That 
this  was  a  point  proper  for  the  consideration  of  a  jury,  and 
came  peculiarly  within  their  province.  A  grant  or  charter 
from  the  crown  or  state,  which  ought  to  be  by  record,  may, 
under  some  circumstances  be  presumed.  Possession  for  a 
great  number  of  years,  was  by  the  court  held  to  be  a  suf- 
ficient ground  of  presumption  of  such  a  charter  to  be  left  to 
the  jury.  Cotvp.  102.  110.  A  presumption  from  mere 
length  of  time,  which  is  to  support  a  rights  is  very  different 
from  a  presumption  to  destroy  it.  Cowp.  216.  Though 
the  record  be  not  produced,  nor  any  proof  of  its  loss,  yet 
under  circumstances  it  may  be  left  to  a  jury  or  court  of 
equity,  to  presume  there  was  such  a  charter ;  because  the 
proof  of  such  circumstances,  as  could  not  have  happened 
without  the  existence  of  such  a  deed  or  charter,  is  strong 
presumptive  evidence,  that  there  was  such  a  deed  or  charter, 
once  in  being.     Cowp.  110. 

It  is  further  laid  down  as  clear  law,  in  2  Durn.  &f  East^ 
151. 158,  159.  that^ranto,  letters  patent^  and  records^  may 
all  be  presumed  from  length  of  time.  And  that  such  deeds j 
or  grants^  &c.  may  be  pleaded  as  lost  by  time  or  accident^ 
without  a  profert.  From  these  authorities,  therefore,  it 
was  contended,  that  this  kind  of  proof,  ought  to  have  been 
permitted  to  have  gone  to  the  jurj',  as  presumptive  evi- 
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1786.       dence  of  the  existence  of  a  grant  from  North^Carolina^  or 

^'l^'*^'^^^     this  state^  to  Murphy  ;  but  which  had  been  lost,  or  destroy* 

Aiiston      ed,  by  time  or  accident :  and  particularly  the  will  of  Mut* 

Saunders,     phy^  who,  it  is  presumed,  never  would  have  devised  it  to 

his  grandson,  unless  he  had  had  some  grant  or  conversance 

for  the  land  in  question. 

The  plaintiff's  counsel,  in  reply,  took  nearly  the  same 
grounds  as  at  the  trial.    But, 

The  Courts  after  hearing  arguments  on  both  sides  ful* 
Iv,  was  of  opinion  that  evidence  oug^t  to  have  been  per- 
mitted to  have  been  given  to  the  jury,  to  prove  the  length 
of  possession  by  the  plaintiff's  grand&ther  and  father,  as 
presumptive  of  the  existence  of  a  grant  from  one  or  other 
of  the  states,  which  might  have  been  lost  by  time,  or  ac- 
cident; also  the  will  of  the  plaintiff's  grand£aither  as  cor- 
roborative of  this  presumption. 

A  new  trial  was  dierefore  ordered. 

On  a  second  trial  diere  was  a  verdict  for  the  defendant* 

N.  B.  The  judges  declined  giving  any*  opinion  on  the 
^^ nullum  teinpus*^  principle,  as  the  other  ground  justified  them 
in  grantbg  the  new  triaL  But  it  has  since  been  determin- 
ed in  die  constitutional  court  of  appeals,  that  no  iime^  or 
length  of  possession  shall  run  against. the  state*     See  voL  2. 
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Farr  against  McDowell.  j^^iy  Term, 

1786. 

A  MOTION  was  made  to  postpone  the  trial  in  this  ^  percmpto- 
cause.  The  action  was  trover  for  negroes,  and  was  re-  ^&i»  is  never 
gularly  at  issue  the  term  before  the  last ;  but  then  put  off,  ly  coastrued^ 
at  the  instance  of  the  defendant,  on  account  of  the  absence  mit*of  a  fur- 
of  the  witnesses.  At  the  last  term,  it  was  again  put  off,  ^  ** rf^'Jj^ 
for  the  same  reason,  but  under  a  peremptory  rukfot  trials  ^^^^^^  ^, 
at  this  court*  'H***^-     ^**^ 

where  no  ex-> 

Pinckney  again  moved  the  court  for  further  time:  and  traordinary 

_  ,  occurrence 

suggested  that  some  unforeseen  accidents  had  prevented  the  has  happened, 
defendant's  witnesses  from  attending  from  North-Carolina^  gence  has  not 
where  the  process  of  this  court  could  not  run  ;  and  observ-  Jjt^  the'rote 
ed,  that  it  would  be  a  ruinous  business  for  the  defendant,  »tobcatlhcr- 

.  .  '  ed  to. 

if  he  was  now  pressed  on  to  trial ;  as  well  as  to  his  special 
bail,  Mitchell^  if  he  should  be  compelled  to  pay  the  money. 
It  was  true,  he  said,  that  the  cause  had  been  delayed  for 
two  courts,  and  was  now  under  a  peremptory  rule  for  trial 
at  a  third  court ;  but  it  ought  not  to  preclude  the  defendant 
from  the  indulgence  of  another  court,  if  the  circumstances 
of  the  case  would  warrant  it.  He  trusted  they  would : 
and  produced  the  affidavit  of  Mitchell^  stating,  that  the  de- 
fendant and  all  his  witnesses,  lived  in  North^Carolinaj  at  a 
considerable  distance ;  that  he  had  written  to  them  all,  to 
be  here  at  this  court,  and  he  really  expected  them ;  but 
high  freshes  in  the  rivers,  and  heavy  rains,  or  other  un- 
foreseen accidents,  might  have  prevented  them  from  at- 
tending, and  that  no  affected  delay  was  really  intended. 
That  a  peremptory  rule  ought  to  be  so  construed,  as  to 
mean,  provided  some  extraordinary  accident  or  occurrence 
did  not  prevent  it*  That  it  was  never  intended  that  such  a 
rule  should  be  construed  to  be  peremptory^  widiout  limita* 
tion  or  exception*  Loft.  262.  786.  was  quoted  to  shew  that 
peremptory  shall  not  have  effect,  xvhere^  without  the  Jatdt 
of  a  party,  a  witness  cannot  attend.  That  the  postponing 
a  cause,  or  bringing  it  on,  depends  upon  the  rules  of  prac- 


V. 

McDowell. 
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1786.  ticc,  made  by  the  court,  for  the  regularity  of  proceedings, 
Farr^  and  advancement  of  justice  ;  and  that  those  rules  may  be 
dispensed  with,  or  relaxed  by  the  court,  upon  sufficient 
reasons.  4  Burr.  1989 — 96.  1  Black.  Rep.  514.  General 
rules,  say  Lord  Mansfield^  imply  an  exception,  in  cases 
where  the  general  rule  is  used  for  oppression^  or  where  the 
hardship  of  the  case  is  such,  that  it  would  be  manifestly  un- 
just to  include  it  within  the  general  rule.  4  Burr.  1989. 
The  court  ought  never  to  lay  down  a  general  rule  so  strict- 
ly, as  that  it  may  put  unreasonable  difficulties  upon  suitors, 
and  render  them  liable  to  inconveniences,  worse  than  those 
which  the  rule  was  intended  to  prevent.  4  Burr.  1996. 
He  also  quoted  general  GansePs  case  as  in  point. 

jRutkdgej  for  the  plaintiff,  opposed  the  motion,  and  said, 
that  it  was  incumbent  on  the  special  bail,  to  have  sent  ^a:- 
pressly  for  the  defendant  and  his  witnesses,  and  not  to  have 
depended  upon  contingencies.  There  was  no  parity  be- 
tween this  and  general  GansePs  case.  There  they  had  seas 
to  cross,  and  winds  and  storms  to  encounter  :  here,  only 
about  200  miles  to  ride.  If  Mitchell  should  die  in  the 
mean  time,  the  plaintiff  would  be  deprived  of  the  benefit 
of  special  bail.  The  defendant  may  not  be  here  again  to 
give  special  bail.  Were  excuses  of  this  nature  to  be  re- 
ceived, and  admitted  by  the  court  as  sufficient,  no  plsdntifF 
could  calculate,  with  any  degree  of  certainty,  when  his 
cause  would  come  on ;  and  although  it  mig^t  be  improper 
to  press  on  a  cause,  unreasonably,  where  the  defendant 
could  not  be  ready,  or  where  he  was  prevented  by  unavoid- 
able accidents,  from  attending ;  yet,  in  the  present  case, 
none  such  were  stated  in  the  affidavit,  to  justify  a  further 
postponement  of  the  trial. 

Ptnckney  then  proposed,  that  Mitchell  should  bind  his 
heirs  and  representatives,  in  case  of  his  death,  to  pay  the 
debt,  if  a  verdict  shoUd  go  against  the  defendant,  so  as  to 
make  the  plaintiff  safe  at  all  events  ;  as  a  further  induce- 
ment for  the  court  to  postpone  the  trial. 


V. 

Me  V  rev 
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TAe  Cbttit  were  unanimously  of  opinion,  that  on  tliis  '^sg 
offer,  the  defendant  was  at  least  entitied  to  have  till  another  m ,,„niei 
court,  to  prepare  himself  for  ti-iah  Indeed  they  were  in- 
clined to  think  so  before  the  offer  was  made.  But  in  this 
principle  they  were  satisfied,  that  notwithstanding  a  rule  is 
peremptory y  yet  it  is  with  this  restriction,  that  if  any  un- 
foreseen accident  or  casualty  intervenes,  which  puts  it  out  of 
the  power  of  the  party  or  his  witnesses  to  attend  ;  in  such 
case,  the  court  will  never  construe  the  rule  so  strictly ^  as  to 
work  a  manifest  injustice  to  either  party.  But  where  no 
extraordinary  occurrence  has  happened,  and  there  appears 
to  have  been  an  unnecessary  delay,  or  a  want  of  due  di- 
ligence, there  the  rule  ought  to  be  strictly  adhered  to. 
Therefore,  let  the  peremptory  rule  be  enlarged  until  next 
term,  on  payment  of  the  costs  of  this  court,  and  expenses 
of  plaintiff's  witnesses. 

Present,  Burke,  Heyward  and  Grimke,  Justices. 


Lynch  against  M'Hugo.  juiy  Term, 

1786. 

ASSUMPSIT  for  board  and  lodging,  &c.     The  origi-  Entries  made 
nal  entiy  in  the  pl^ntiff's  books  was  called  ibr;  when  it  j^j^/^of  **^"^ 
appeared  that  no  entry  of  the  charge  or  account  was  made  tradesmftn's 
at  the  time  the  defendant  lodged  in  the  house  of  the  plain-  the  first  page, 

.ft,  .  .1        II        .  r  and  not  b  the 

tilt;  exceftm^  Si  post  entiy,  some  considerable  time  alter-  regular  course 
wards,  not  written  in  the  leaves  of  the  book  where  other  have  \  swpi- 
chargcs  were  usually  made,  but  on  a  leaf  before  the  first  *JJ*^"  *^m*'  * 
page  of  the  book.  It  appeared  also,  that  the  parties  had  ^^'®^°*5^o "°' 
been  friends,   and  had  lived  amics^ly  together  for  some  to  a  jury.  But    , 

'  .  ,  the      piaiiitirt* 

time.     There   had,  however,  been  a   difference   between  may  rely  oii 

,  .  .  Ill  •  other      testi- 

them,  and  it  was  suggested,  that  these  post  entries  were  mouy,  if  he 
made  after  this  difference  had  taken  place  ;  and  from  an  in-  "*  '  proper, 
spcction  of  the  book,  it  had  every  appearance  of  it. 

The  counsel  for  the  defendant  objected  to  this  evidence 
going  to  the  jury,  because  the  entries  are  evidently  out  of 
the  usual  course  of  business,  and  not  made  in  the  regular 

VOL.    I.  E 
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1786.  order  in  which  th«  transactions  occurred ;  and  urged,  that 
it  would  be  a  very  dangerous  thing  to  allow  such  kind  of 
entries,  made,  perhaps,  years  after  the  occurrences  had  hap- 
pened, to  be  good,  in  a  court  of  justice,  to  charge  a  man,  or 
his  estate  after  his  death. 

In  reply y  it  was  said,  that  it  was  immaterial  in  what  part 
of  a  book  the  original  entries  were  made,  whether  in  the 
first  or  last  page  of  the  book.  The  act  of  assembly,  allow- 
ing  merchants'  and  shop-keepers*  books  to  be  good  evidence, 
was  silent  on  the  subject  i  and  if  such  entries  were  fairfy 
made,  it  was  all  that  the  act  required.  As  to  the  tim^ 
when  these  entries  ought  to  be  made,  it  was  also  silent.  It 
would  be  a  hard  case,  indeed,  if  a  man  should  be  deprived 
of  a  just  debt  or  demand,  because  it  was  not  entered  exact- 
ly on  the  hour  or  day  diat  it  accrued. 

PerCiirianu  The  admission  of  merchants^  shop-keepers*, 
and  tradesmen's  books,  and  the  oath  of  the  parties  them- 
selves, to  prove  the  entries,  are  deviations  from  the  strict 
principles  of  the  comjnon  law,  and  only  allowed  in  iavoiu* 
of  mercantile  and  regular  transactions,  under  an  express  act 
of  the  legislature.  It  is,  therefore,  the  du^  of  the  court, 
to  see,  that  nothing  but  what  is  fair  and  regular  should  go 
to  the  jury  ;  and  wherever  there  is  any  departure  from  the 
usual  and  established  rules  of  business,  to  require  other 
proof  than  such  entries.  In  the  present  case,  these  entries 
are  out  of  the  usual  course,  and  by  no  means  regular. 
They  have,  at  least,  a  suspicious  appearance,  and  ought  not 
to  be  permitted  to  go  to  a  jury.*  The  plaintiff,  however, 
may  rely  on  other  evidence  in  support  of  his  account,  if  he 
pleases. 

Nonsuit  suffered. 

I'resent,  HEYWARDand  Grimke,  Justices. 

*  In  the  case  of  Cook  dnd  Thompaoriy  tried  before  PemUettm,  J.  «  new  book 
of  cotriet  was  rejeeted,  bcc&\uo  it  had  the  appCRnuicc  of  being  fabricated  for 
the  purpose. 
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Pledger  agcunst  Wade. 

THIS  cause  was  tried  at  Cheraws^  in  November^  1786,  be-  On  a  spcci:*! 

fore  Burke,  J.     The  action  was  assumpsit,  upon  a  special  nSi^^^^'Sf  'a 

agreement,  as  follows,  viz.  "  Three  months  after  date,  I  ^XTa  nou 

**  promise  to  deliver  to  jfohn  Pledger,  or  his  heirs,  his  note  <**"  ^'^^^^  J^^T 

**  of  hand,  due  to  £li/  Kershaw  ^  Co*  for  818/-  19^.  9rf.  whatdamaji:c» 

**  and  interest  due  on  ditto,  SSy/.  ll*.  8rf.  amounting,  in  the  reasonable!" 

**  whole,  to  1106A  11*.  sd.  for  value  received  of  him  this  S^^thi^". 

**  11th  oi February,  irso.  noT  f^'^^ 

(Signed)  "  Holden  Wade."  *«.  ^  deliver- 

^     '^        ^  pd  up. 

It  appeared  that  the  note  to  Ely  Kershaw,  from  the  plain- 
tiff Pledger,  was  in  Charleston  at  the  time  this  agreement 
was  entered  into ;  but  before  the  expiration  of  the  time  li- 
mited for  its  delivery,  Charleston  was  invested  by  the  British 
ibrces,  and  fell  into  their  possession  about  the  time  the  con« 
tract  was  to  have  been  performed  ;  so  that  it  was  almost 
impossible  for  the  defendant  to  have  procured  the  note  men- 
tioned. The  question,  therefore,  was,  as  to  the  measure  of 
damages. 

Bay,  for  plaintiff,  insisted,  that^  this  agreement  was  in 
the  nature  of  a  covenant,  in  which  the  damages  are  liquida- 
ted and  settled  by  the  parties  themselves  ;  and  it  was  a  well 
established  rule  of  law,  that  wherever  the  damages  were 
fixed  and  certain,  the  jury  can  neither  give  more  npr  less 
than  the  sum  fixed ;  but  where  they  were  not  ascertained, 
there  they  had  a  discretionary  power.  Here  the  sum  of 
\\Q%L  \\s*  Sd»  being  the  amount  of  the  principal  and  inte« 
rest  of  the  note  to  Kershaw,  was  fixed  and  ascertained  with 
certainty  by  the  parties*  This  amount,  therefore,  and  no 
other,  is  the  quantum  the  jury  ought  to  give*  These  da* 
mages,  too,  ought  not  to  be  depreciated  on  account  of  the 
contract  being  dated  in  1780,  when  money  was  at  the  lowest  • 
state  of  depreciation ;  because  the  agreement  is  for  the  deli- 
very of  a  note  given  in  the  year  1777^  and  net  sutgect  to 


Pledger 
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1786.        the  depreciation  act.     The  real  value  of  the  note  and  ac« 
truing  interest,  ought,  in  conscience,  to  be  the  measure  of 

damages. 

Wattes^    contra,'  contended^  that  the  writing  only  ac- 
knowledged the  sum  of  1106/.  lU.  5d.  to  be  the  contract, 
and  the  value  received  on  the  7th  of  February^  1780.     It 
ought  to  be  considered  as  so  much  money  had  and  received 
to  the  plaintiff's  use  on  that  day  ;  it  could  raise  no  further 
obligation,  than  to  procure  the  note,  if  possible,  (for  the  law 
never  requires  a  man  to  perform  impossibilities)  or  on  fail- 
ure, to  repay  the  money  then  received.     The  depreciation 
act  makes  all  contracts  liable  to  be  reduced  by  die  scale  of 
depreciation,  at  the  time  they  were  entered  into.     In  1780, 
money  was  at  its  lowest  ebb,  and  consequently  this  sum  of 
1  lOG/.  1 1*.  5d.  ought  to  be  reduced  accordingly. 

Burke,  J.  left  it  to  die  jury  to  find  a  general  verdict,  or 
a  special  one,  and  leave  the  construction  of  the  law  to  the 
court,  as  they  thought  proper. 

The  jury,  however,  returned  a  kind  of  compound  verdict 
for  38/.  18*.  8d.  the  amount  of  money  as  depreciated  in  Fe-  ' 
bruary^  1780,  but  allowed  interest  on  the  nominal  sum  con- 
tended for,  making  together  110/.  Is.  5d. 

In  ycmuary  term,  1787,  before  Pendleton,  Burke,  and 
Hey  WARD,  Ju&tices,  the  plaintiiTs  counsel  moved  for  anew 
trial,  on  the  ground  that  the  jury  had  found  a  contradictory 
verdict,  pardy  for  the  plaintiff,  and  partly  for  the  defendant, 
which  could  not  be  reconciled  upon  any  principle  of  law  : 
for  if  the  plaintiff  was  entitled  to  interest  on  1106/.  lis.  5d^ 
he  was  surely  entitled  to  the  principal  upon  which  that  inte* 
rest  was  calculated.     If  only  to  38/.  18*.  8^.  then  this  last 
sum,  with  interest  on  it,  ought  to  have  be^n  their  verdict, 
Waties  said,  that  the  jury  had  in  their  discretion,  as  it  was 
•   an  action  sounding  in  damages,  exercised  a  kind  of  chan- 
cery power,  and  had  given  their  verdict  in  that  manner,  so 
^  to  divide  the  loss,  which  the  defendant  was  willing  to 
submit  to.     Besides,  if  ever  the  plaintiff  was  called  upon  by 
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Kershaw^  or  his   representatives,  he  would  only  have  to        irse. 

make  good  the  difference  of  the  principal  sum,  as  by  this  ^^"^TC^ 
verdict  he  got  back  the  value  of  the  money  he  paid,  38/.  v. 

18^.  8^.  in  part  of  the  principal  sum,  and  all  the  interest. 

Per  Curiam*  As  this  is  a  case  sounding  in  damages,  and 
as  the  jury  have  tliought  proper  to  give  a  kind  of  equitable 
verdict  between  the  parties  ;  and  as  this  also  appears  to  be 
a  hard  case,  we  are  against  granting  a  new  trial. 

Motion  discharged. 


Lessee   of  Gordon  against  The  Executors  of  Parsons,   Chemw  ^V 

r^ninr  Cowt, 
178S. 

THIS  was  an  action  of  ejectment,  brought  to  recover  vviiere  thei-c 
350  acres  of  land  on  Pedee  river.  The  land  was  originally  veyances  *^  of 
granted  to  one  Greenwood^  who  conve}'ed  to  one  Rogers^  ana*the^**Ust 
who  conveyed  to  Gordon^  the  father  of  the  plaintiff's  lessor ;  ^^^^  .*'  ^^!^ 

^  ...  pccordea     in 

under  whom  the  lessee  of  the  plaintiff  now  claims.  the  register's 

The  deed  to  Gordon  is  dated  in  1766,  when  he  took  pos-  part/  claim- 
session  of  the  land.  He  kept  possession  until  1776  or  1777,  Sirttdeed,  not 
when  he  was  forcibly  turned  off  by  a  person  claiming  under  J!^.Ii^q}^'h"if 
the  defendant's  testator,  Parsons.  It  appeared,  from  the  J?^  ^^^  ^Y^^ 
deeds  produced  at  the  trial,  that  Rogers^  several  years  af-  right  of  pos- 
ter  he  liad  conveyed  to  Gordon^  made  another  conveyance  is  good. 
of  the  same  land  to  Parsons^  in  Ckarlestony  which  was  duly  ©ibYy  turnins 

cretary's  office.     It  also  appeared,  that  J^^'^rsion'of 


Cesi 
Sy 


recorded  in  the  seer 

Gordon^  who  was  an  illiterate  man,  never  recorded  his  deed  '•"*'*♦     ****** 

'  '  never  gain  a 

of  conveyance,  but  locked  it  up  in  his  desk,  and  kept  it  title  thereby, 

,,  *^  '^soasto  defeat 

securely  by  him  till  he  died ;  when  his  son,  to  whom  the  the  claim  of 
land  came  by  descent,  found  it  amongst  his  papers,  at  the  tiie  party  <U8- 
time  of  taking  an  inventory  of  his  effects.  iKwsessed. 

The  defendant  relied  on  the  act  of  assembly,  passed 
in  1698,  to  prevent  deceits  by  double  mortgages  and  con- 
veyances of  land,  &c.  which  declares,  "  that  the  sale,  con- 
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17S6.  ^^veyance,  or  mortgage  of  lands  and  tenements,  (except 
^  original  grants,)  which  shall  be  first  registered  in  the  regts^ 
Goi-don  **  ter's  office  in  Charkston^  shall  be  taken,  deemed,  adjudge 
Exceutora  of  ^^  ed  and  allowed  of,  and  held  to  be  the  first  sale,  convey- 
^^  ance  and  mortgage,  and  to  be  good,  firm,  substantial,  and 
'lawful,  in  all  courts  of  judicature' within  South-Carolina^ 
*'  any  former  or  other  conveyance,  sale,  or  mortgage  for 
^^  the  same  land,  notwithstanding.''  This  clause  of  the  act 
was  conclusive  in  favour  of  die  plaintiff's  testator,  and 
gave  him  an  indisputable  tide  against  all  the  world,  as  his 
conveyance  was  first  upon  record. 

On  the  other  hand,  it  was  urged  for  the  plaintiff,  that 
although  old  Gordon  (who  was  certainly  ignorant  of  the  ope* 
ration  of  the  act  quoted)  had  incautiously  kept  this  deed  of 
conveyance,  without  having  had  it  first  recorded ;  yet  he 
could  relinquish  his  claim  to  the  land  under  the  deed  from 
Sogers^  and  rely  upon  his  statutory  right  of  possession  ; 
which  gave  him  a  right  paramount  to  that  of  Parsons^  al- 
though his  deed  was  Jirtit  recorded  ;  and  offered  to  pro- 
duce evidence  of  an  uninterrupted  possession  in  old  Gordon^ 
for  more  than  10  years  after  the  date  of  the  conveyance 
from  Rogers^  until  he  was  forcibly  turned  off  by  Parsons^s 
agent.     But  to  this  evidence 

The  defendants  counsel  objected,  because  the  lessor  of 
the  plaintiff  was  out  of  possession.  And  they  insisted, 
that  this  kind  of  evidence  could  only  be  given  in  favour  of 
persons  in  actual  possession  of  the  premises  in  question. 

In  reply  to  this  objection,  it  was  said,  that  whatever 
weight  it  might  have  on  ordinary  occasions,  where  a  pos« 
session  was  volwitarily  relinquished  by  a  party,  who  had 
gained  a  right  by  it ;  still,  in  a  case  like  this,  the  defendant 
ought  not  to  be  suffered  to  take  advantage  of  it ;  because, 
here  was  z.  forcible  dispossession  and  intrusion,  unwarrant* 
ed  and  unsupported  by  law,  against  old  GordorCs  will  and 
consent.  It  would,  therefore,  be  extremely  improper,  to 
suffer  a  man  to  cut  and  car\'e  out  his  o\vn  mode  or  remedy 
of  gaining  possession  of  land  as  he  pleased,  and  then  to  pei^ 
mit  him  to  take  advantage  of  his  own  wrong,  hy  justifying^ 
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it.     That  if  Parsons^  in  his  life-time,  had  the  title  in  him,  he        1786. 
ought  to  have  commenced  his  action ;  in  which  case,  he      Lessee  of 
would  have  found  old  Gordon  in  possession,  or  some  per-      Gordon 
son  claiminc:  under  him  :  and  then,  there  cotdd  be  no  doubt,  Executors  oC 
but  that  he  might  have  given  evidence  of  his  statutory  right 
by  possession.     That,  therefore,  under  these  circumstances, 
his  heirs  at  law  Ought  to  be  considered  as  in  the  place  of 
his  father,  who  should  be  considered  as  in  possession,  and 

to  enjoy  every  rig^t  under,  and  by  virtue  of  it. 

•  / 

The  Court  overruled  the  objection  ;  because,  if  sustain*- 
ed,  it  would  have  a  tendency  to  permit  a  man  to  take  ad- 
vantage of  his  own  wrong,  (which  the  law  abhors,)  and 
suffered  the  plaintiff  to  go  into  evidence  of  his  possession. 

Several  witnesses  were  then  called,  who  proved  an  unin- 
terrupted possession  in  old  Gordon^  of  ten  years  after  the 
purchase  from  Rogers. 

After  diis  testimony  was  given,  the  counsel  for  the  plzdn- 
liff  relied  also  on  the  limitation  act  of  1712,  second  clause, 
which  declares,  ^^  that  all  claims  to  lands  shall  be  prosecu- 
*'  ted  within  five  years  after  such  claim  accrues  ;  otherwise, 
^^  the  party  claiming,  and  all  persons  under  him,  shall  be 
**  for  ever  barred  froia  receiving  the  same.'*  The  third 
clause  of  the  same  act,  further  declares,  ^^  diat  all  claims 
^  shall  be  by  suit  at  law,  and  that  no  other  claim  whatever, 
*'  should  be  allowed  in  any  court  o£  record.*'  Here,  then, 
it  was  contended,  that  Parsons  had  not  prosecuted  his  claim 
within  five  years  after  it  accrued  ;  and  further,  that  when 
he  thought  proper  to  make  a  claim,  it  was  not  a  legal  one, 
such  as  the  law  required,  but  a  tortious  one,  which,  instead 
of  giving  him  a  right,  made  him  a  trespasser. 

The  Court  were  clearly  of  opinion,  that  notwithstanding 
the  deed  to  old  Gordon  had  not  been  first  recorded,  according 
to  the  directions  of  the  act,  so  as  to  give  him  a  tide  thereby  ; 
yet  the  plaintiff  might  relinquish  his  claim  under  it,  and  go 
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1786,        into  his  Statutory  titk  of  possession;  which  being  elearly 
'^'^^^^^    proved,  they  thought  entitled  the  plaintiff  to  a  recovery. 

Gordon 

V.  .       ^  .      . 

Exceutott  of      Verdict  fur  plaintiff. 


Panoas. 


Bay^  for  plaintiff. 

Wattes  and  Parker^  for  defendants. 

A  motion  for  a  new  trial  was  afterwards  made  at  the  ad* 
joumed  court  in  Charkston,  but  the  rule  was  discharged. 


OctoberTerm,  ThOMAS  and  SeTH  FoSTER  against  SiNKLER. 

1786. 

J2ir  of^enl  THIS  was  art  action  of  assumpsit,  for  goods  sold  and 
triesofamcr-  delivered,  to  the  amount  of  23A  sterlinc:.      The  entries 

•hantorshop-  .        ,  ,    .      ,  ° 

keener,  is  m  the  ongiual  waste«book  were  m  the  hand-writing  of 
togo"  to"*^  Seth  Foster^  one  of  the  co-partners  at  the  time  they  were 
S7{»iariSiff'8  Jnsde,  who  kept  the  books,  and  who  had,  before  the  com- 
iheauae •  nd  '^^'^^^n^'^t  ^^ ^1®  suit,  removed  to  Virgmiay  where  he  had 
^here  one  of  setUed  and  then  resided.    The  plaintiffs  took  an  interlocuto- 

the      coimrt-  ,  • 

nen,  vho  ry  order  for  judgment  by  default,  and  upon  executing  the 
tries,  is  out  writ  of  equity,  Thomas  Foster  was  produced  as  a  witness 
the  othe"fcS  to  prove  the  books,  when 

SrJSS-^  to"hS       Gorier,  for  the  defendant,   took  an  exception  to  the  ad- 

•***"k  ^wir*^  missibility  of  this  testimony,  on  several  grounds :  first,  Be- 

These  en-  cause  the  book  itself  was  no  evidence,  being  barred  by  the 

tries  are  pri-  r       tsj>        r  i«i  rr.        i- 

ma  facie  evi.  Statute  of  7  j/xs.  I.  c.  12.  which  was  of  force  m  this  state. 

iiwry,^  *  Secondly,  lliatthe  evidence  of  Thomas  Foster,  was  not  the 
highest  kind  of  evidence  which  the  case  admitted  of.  And 
thirdly.  That  the  entry  itself  was  defective,  as  no  mention 
was  made  in  it  of  the  person  to  whom  the  goods  were  de- 
livered* 

Bay,  for  the  plaintiff,  said,  that  these  exceptions  were 
new  and  unusual.     It  had  been  the  uniform  practice  of  the 

'  courts  of  justice  in  this  countr}',  for  many  years  past,  to 
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admit  such  testimony,  and  he  had  never  heard  it  called  in  1786. 

question  before.     As  the  objections,  however,  had  been  ^^-^"^^'^^^ 

taken,  it  was  necessary  they  should  be  fully  and  satisfacto-  Scth  Foster 

r'lly  answered;  more   particularly   as  the  mercantile   and  sinUcr. 
Ranting  interests  were  deeply  interested  in  the  determina- 
tion of  the  question ;  and  upon  this 

The  Court  ordered  the  case  to  lay  over  till  the  next  term 
for  argument,  without  prejudice  to  either  party. 

\ 

TJic  case,  afterwards,  to  wit,  on  the  9th  of  February^ 
1787,  came  on  to  be  argued  at  the  adjourned  court,  before 
Pendleton,  Burke,  and  Heyward,  Justices,  when 

Parker  renewed  his  objections,  and  insisted,  that  the  sta- 
tute of  James  expressly  prohibited  die  offering,  or  giving 
in  evidence,  any  merchant  or  tradesman's  books,  unless  it 
be  within  one  year  after  the  goods  sold,  or  work  done. 
The  account  here  is  of  several  years  standing ;  and,  even 
within  the  year,  it  did  not  alter  the  common  law,  with  re- 
gard to  the  nature  of  the  proof  necessary  to  be  offered  in 
support  of  the  entries,  which  requires  that  the  proof  must 
be  made  by  some  clerk  or  indifferent  person,  and  not  by  the 
suppletory  oath  of  the  plaintiff  himself,  so  as  to  be  a  wit- 
ness in  his  own  cause.  With  respect  to  the  usage  or  cus- 
tom which  had  prevailed  in  this  countr}',  of  suffering  books 
of  accounts  to  be  offered  in  evidence,  after  the  expiration  of 
one  year,  upon  the  party  himself  coming  in  and  swearing  to 
the  entries  ;  it  was  an  erroneous  one,  contrary  to  the  letter 
and  spirit  of  the  statute  of  James^  which  had  never  been 
repealed  by  any  express  act  of  assembly,  in  Soiith^CarO' 
Una.  Granting  that  the  custom  existed,  it  might  vary  in 
some  cases  the  common  law,  but  it  surely  could  not  operate 
as  a  repeal  to  a  positive  law. 

2.  He  next  argued,  that  even  if  this  kind  of  evidence  is 
admissible,  for  a  party  to  come  in  and  prove  his  own  books, 
yet  Thomas  Foster^  who  was  offered  to  be  sworn,  was  not 
the  highest  evidence  the  case  would  admit  of,  he  knowing 
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nothing  of  the  contract.  I'he  copartner  who  made  the  en- 
tries ought  to  be  produced.  He  had  voluntarily  left  the 
country,  and  setded  in  another  state,  and  had  thereby  de- 
prived the  copartnership  of  the  benefit  of  his  testimony, 
for  it  could  not  be  supplied  by  any  other  means,  as.  long  as 
he  was  alive.  He  admitted  there  were  cases  in  the  books, 
where  proof  of  the  hand- writing  of  a  clerk,  who  made  the 
entries  in  a  tradesman's  book,  was  allowed  as  good  evi- 
dence ;  because  the  act  of  God  had  deprived  the  party  of  his 
testimony,  and  the  next  best  evidence  from  the  necessity  of 
the  case  was  resorted  to.  But  in  no  case,  where  the  wit^ 
ness  was  alive,  and  might  be  procured,  can  such  kind  of 
testimony  be  regularly  given. 

3.  With  regard  to  his  last  ground,  he  said,  it  was  very  ol>. 
vious  that  there  was  a  great  defect  in  the  entries  themselves, 
in  not  specifying  to  •whom  each  parcel  of  goods  was  deliver- 
ed, as  the  custom  of  the  old  merchants  (he  said)  in  Carolina 
had  been  ;  and  the  more  especially  too,  as  the  practice  and 
indulgence  of  our  court,  had  been  to  admit  the  book  itself 
as  chief  evidence,  on  the  suppktory  oath  of  a  party  himself. 
This  custom  of  the  old  merchants  arose  out  of  the  local 
circumstances  of  this  country,  which  were  very  different  at 
that  time  (1721)  from  what  they  were  in  England.  There, 
a  clerk  could  always  be  resorted  to  as  a  witness,  to  prove 
the  delivery,  or,  in  case  of  his  death,  proof  of  his  hand- 
writing was /^r/mayac/V  evidence  of  it;  here,  shop-keepers 
and  tradesmen  did  not  keep  clerks.  Most  of  them  kept 
their  own  books,  and  therefore  it  was  more  incumbent  on 
them  to  mention  the  names  of  the  .^persons  to  whom  the 
goods  were  delivered,  in  order  to  guard  against  impositions 
and  frauds.  For  otherwise,  it  would  be  much  in  the  power 
of  a  dishonest  tradesman  or  shop-keeper  to  impose  on  a  cus- 
tomer, by  making  entries  of  goods,  or  work  or  labour, 
which  had  never  been  delivered  or  performed.  And  by  the 
practice  and  indulgence  of  our  courts,  he  meant  to  distin- 
guish it  from  the  law  of  the  land.  It  was  not,  he  contended, 
a  part  of  the  common  law  of  the  land^  nor  is  it  the  statute 
law,  nor  the  law  of  merchants.     It  is  only  a  rule  of  prac<i 
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tice  of  the  courts,  which  may  be  adhered  to,  or  relaxed,  at         ^^^^ii 
pleasure.     The  reason  given  in  Trott^s  collection  of  the  laws  Thomas  and 
of  this  state,  does  not  exist  at  the   present  day,  for  the      *^^^    *>&ter 
merchants  are  overstocked  with  clerks,  and,  cessante  ratione      Sinkici:. 
cesaat  ipsa  lexm 

Bai/j  contra.  Although  the  statute  of  7  jfames  I.  chap. 
12.  is  to  be  found  in  the  list  of  English  statutes,  extended  to 
(the  then  province  of)  South^Carolma^  in  the  year  1712,  yet 
it  is  very  doubtful  whether  it  ever  went  into  operation  ;  or 
if  it  did,  it  must  have  gone  very  soon  afterwards  into  dis-^ 
use,  or  have  become  obsolete.  For  the  county  and  precinct 
court  act,  was  passed  only  nine  years  after  the  act  extending 
the  British  statutes  in  1721,  and  the  tenth  clause  of  this 
latter  act  expressly  recognises,  **  That  it  had  been  before 
**  allowed  for  law  in  the  then  province,  that  books  of  account 
**  shall  be  allowed  for  evidence^  the  plaintiff  swearing  to  the 
*'  same^  by  reason  that  the  merchants  and  shop-keepers  in 
"  South-Carolina^  had  not  an  opportunity  of  getting  appren- 
*^  tices  and  ser\'ants,  to  deliver  out  their  goods  and  keep 
"  their  books,  as  the  merchants  and  shop*keepers  in  Great 
"  Britain  had."  This  clause  is  declaratorv  of  what  the  law 
was,  previous  to  the  passing  of  tlie  county  aiul  precinct 
court  acty  in  1721  ;  and  nine  years  is  a  very  short  period  to 
establish  a  custom  so  firmly,  as  to  become  an  acknowledged 
part  of  the  law  of  the  land.  From  whence  it  is  highly  pre- 
sumable, that  notwithstanding  the  statute  of  jfames  was  ex- 
tended to  South'CarolinOj  yet  it  was  found  inapplicable  to 
the  then  situation  of  the  country,  for  the  reasons  mention- 
ed in  that  clause,  and  consequently  never  went  into  opera- 
tion. If  it  had  been  considered  as  of  force  in  1721,  tlie' 
legislature  would  most  certainly  have  repealed  it  expresslt/y 
instead  of  passing  a  clause  declaratory  of  the  law,  in  op* 
position  to  it.  If,  however,  it  should  be  considered,  that 
this  statute  was  of  force  down  to  1721,  yet  the  foregoing 
clause  in  the  county  and  precinct  court  act  virtually  repeal- 
ed it,  by  declaring  that  to  be  the  law,  which  contradicted  it. 
And  this  law  has  been  the  acknowledged  law  of  the  land 
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17S6.        doMm  to  the  present  day,  which  Is  upwards  of  60  years. 
W"^^^***^  .  How  long  it  was  in  use  before  is  uncertain*     It  seems  to 

Tliomas    nna  .      .  • 

Scth  Foster  have  been  a  principle  borrowed  from  the  chil  latv^  (which 
Siiikier.  admitted  books  of  account,  with  the  suppktortf  oath  of  the 
nlerchant,  at  all  times  to  be  good  evidence,  3  Bloc*  369.)  and 
very  early  adopted  in  this  country  as  part  of  the  law  of  the 
land.  The  courts  of  justice  have  been  uniformly  governed 
by  this  principle  ;  and  even  if  it  were  an  error  originally, 
it  has  been  so  long  in  use,  that  the  maxim  commums  error 
facit  jusy  will  well  apply.  And  it  is  much  safer  to  adhere 
to  this  custom,  as  part  of  the  law  of  the  land,  than  to  set 
afloat  and  unravel  all  the  decisions  heretofore  made  on  the 
subject. 

2.  In  reply  to  the  arguments  offered  in  support  of  the 
second  objection,  he  observed  and  argued,  that  the  act  of 
any  one  copartner  of  a  house,  on  behalf  of  the  copartner* 
ship,  is  the  act  of  the  company ;  and  this  is  good  in  all 
cases,  as  well^^r  as  against  them.  They  are  in  law  regard- 
ed and  known  as  ofie  person.  Whatever  the  whole  noaight 
do,  either  for  or  against  a  copartnership  in  the  way  of  trade, 
any  one  may  lawfully  do.  Merchants,  for  the  benefit  and 
extension  of  trade,  are  hig^y  favoured  in  all  countries,  for 
which  reason  a  peculiar  code  has  been  adopted  for  their  con- 
venience, called  the  law  of  merchants^  which  pves  them 
these  privileges.  There  is  no  kind  of  question,  but  that  if 
Seth  Foster  were  here,  his  evidence  would  be  the  highest  that 
the  case  would  admit  of;  but  as  he  is  out  of  the  countty, 
and  opt  within  the  jurisdiction  of  our  courts,  the  next  best 
evidence  must  be  resorted  to,  which  is  the  evidence  of  his 
copartner,  Thomas  Foster^  to  prove  the  entries  in  the  books. 
It  is  a  rule  of  law,  that  if  a  witness  be  dead,  or  gone  be- 
yond the  sea,  proof  of  his  hand-writing  is  good  evidence. 
Esp»  300.  Doug.  89.  A  person  out  of  the  state,  is  as 
much  out  of  the  jurisdiction  of  the  court,  as  if  he  were 
beyond  sea*     So  that  the  same  rule  will  hold  good. 

3.  As  to  the  last  objection  taken,  on  account  of  the  omis- 
sion in  the  entry  book,  of  the  pei*son^s  name  to  whom  the 
goods  were  delivered,  the  law  does  not  require  it.     To  do^ 
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therefore,  what  tbe  law  does  not  make  requisite,  is  super*        If 86. 
fluous.     The  law  goes  on  this  principle  ;  that  the  purchaser  xhomas^"^ 
took  away  the  goods  at  the  time  of  the  purchase.     In  £n-   ®®^**  ^ostfir 
glandy  the  custom  is  for  a  merchant  or  shop-keeper  to  send      SinUcr. 
f  home  goods  to  a  customer,  under  the  care  of  a  trusty  ser- 

vant or  warehouse  man :  here,  the  customer  takes  or  sends 
for  them  himself,  and  the  entry  is  never  made  till  the  goods 
are  actually  delivered  ;  so  that  the  entry  is  prima  facie  cvi- 
dence  of  the  delivery.  In  the  case  of  Pitman  and  Maddoxj 
Soli.  690.  assumpsit  was  brought  for  a  taylor's  bill.  At  the 
trial.  Lord  Holt  allowed  the  book  as  good  evidence ;  it  being 
proved,  that  the  servant,  who  would  have  been  a  competent 
witness,  and  who  wrote  the  entries,  was  dead,  and  that  they 
were  in  his  hand-writing,  and  no  proof  was  required  of  the 
deliver!/  of  the  goods*  The  present  case  bears  a  strong  re- 
semblance to  this  of  Pitman  and  Maddox :  Seth  Foster  would 
have  been  a  competent  witness ;  but  as  he  is  out  of  the 
state,  proof  of  the  entries  being  in  his  haDd-writbg  is 
therefore  sufficient,  without  any  proof  or  mention  of  the 
delivery.     The  entry  itself  is  prima  facie  evidence  of  it. 

Pendleton,  J.  was  clearly  of  opinion,  that  the  original 
book  of  entries  of  a  merchant  or  shop-keeper,  is  good  evi- 
dence to  go  to  a  jury,  upon  the  plaintiff's  swearing  to  the 
same  ;  and  where  one  of  the  copartners,  who  made  the  en- 
tries, is  out  of  the  state,  the  other  copartner  may  swear  to 
his  hand-writing  in  the  books.  He  thought  also,  that  these 
entries  were,  in  this  country,  prima  facie  evidence  of  a  de- 
Iiveiy. 

Burke,  J.  concurred. 

Hetward,  J.  doubted  on  the  second  objection ;  but  said 
he  would  decline  an  opinion,  as  his  brethren  had  already  de- 
cided in  favour  of  the  plaintiff. 

Objections  overruled. 


•     ( 
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1786.  Thomas  Foster  was  then  sworn  to  prove  the  books,  and 

there  was  accordingly  a  verdict  for  plaintiffs. 


ThoiuM    and 
Seth  Foster 

V. 

Sinkier. 


Jidy  9,  irsr.      M'MuLi;.EN  against  The  City  Council  of  Charleston. 
.  Where  the       THE  plaintiff  was  convicted  by  the  court  of  wardens 

court  of  M-ar-   r  «•  •  •  i*  'if  i 

dens  of  the  lor  selling  spintuous  liquors  without  license,  contrary  to  the 
katon  under-  *ct  of  assembly  ;  fined  50/.  and  committed  to  gaol  for  non- 
\lct*^a  man^of  Payment.  He  was  afterwards  brought  up  before  the  court 
an  offence  un-  upon  a  habeas  corpus^  and  a  motion  was  made  for  his  dis- 

der  an  act  of     ^  r      ^ 

the  Mtate,  and  charge,  upon  the  cTound  that  the  court  of  wardens  had  not 

to      commit     ,      ...  _       . 

him  for  a  pe-  jurisdiction  of  this  offence,  and  consequenUy  no  power  to 

nalty     under  .  ,  .  .  ,  . 

such  act,  the  convict  and  imprison  him. 

ArT^miU^Vnd      '^^^  counsel  for  the  plaintiff,  in  this  motion,  mentioned^ 

confined^'b^  that  this  was  a  new  case,  and  it  became,  of  course,  necessary 

the  city  char-  to  consider,  first.  The  nature  of  corporations  and  their  li- 
ter to  the  re-      .        ....  .  .     . 

coTcry  of  fines  mited  jurisdictions,  with  some  of  the  incidents  attached  to 

only,    under  them.     2.  To  take  a  view  of  die  corporation  of  the  city  of 

nance/  made  CharkstOTiy  and  the  powers  of  .the  .court  of  wardens.     And, 

of  the"ohartei\  ^'  ^^  observe  upon  the  conviction,  fine  and  imprisonment, 

and  see  how  far  they  correspond  with  the  powers  assumed 

by  them,  and  those  of  the  common  law. 

1.  With  respect  to  a  corporation,  it  was  argued,  that  it 
was  an  artificial  body  of  men,  or  body  politic,  which  had  no 
natural  rights,  but  such  as  were  given  it  by  the  supreme 
power  which  gave  it  existence.  1  Bac.  499.  That  corpo- 
rations were  originally  intended  for  cities  and  large  towns, 
for  the  encouragement  of  their  manufactures,  trade  and 
commerce,  and  for  the  regulation  of  their  police  and  inter- 
nal government ;  but  were  never  calculated  to  superintend 
the  general  interests  of  the  community,  or  to  go  farther  than 
the  domesdc  regulations  of  the  city  or  town  incorporated* 
jRuss.  Mod.  Europe.  Rob.  Hist.  Charles  V.  That  it  was 
(to  make  use  of  the  language  of  the  law;  the  creature  of 
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the  charter,  which  exists  only  in  supposition  or  intendment 
of  law.  That  this  charter  prescribes  its  utmost  limits  and 
bounds,  beyond  which  it  cannot  pass.  That  all  the  privi- 
leges and  powers  it  enjoys,  are  n6t  rights^  but  bounties 
given  by  the  supreme  authority  which  gives  the  being  or 
thing  existence.  Co.  Ut.  130.  3  ^Mod.  13.  10  Co.  306* 
In  England^  tt^re  are  a  great  variety  of  corporations,  all 
differing  from  their  local  circumstances,  numbers,  opulence, 
and  places  where  they  are  created.  Some  are,  vested  with 
large,  others,  with  very  limited  powers.  But  in  general, 
there  are  some  incidents  common  to  them  all,  such  as  nung 
and  being  suidf  havmg  a  common  seal ;  having  courts  of 
limited  and  confined  jurisdiction  of  certain  matters  men- 
tioned in  their  charters.  Some  of  these  courts  are  courts 
of  record,  some  not.  Where  no  authority  is  given  xojine 
and  imprison^  in  that  case,  such  inferior  court  is  not  a  court 
of  record:  on  the  contrary,  where  there  is  a  power  to  fine 
andimprisoni  it  maies  it  a  court  of  record.  Co.  Lit.  117.  1 
Bac.  559.  One  uniform  rule,  however,  runs  through  the 
whole  of  them,  viz.  That  nothing  shall  ever  be  intended  to 
.belong  to  any  of  them,  or  to  be  within  their  jurisdiction, 
but  what  is  expressly  given.  Id.  562.  Whenever,  there- 
fore, they  proceed  to  take  cognizance  of  things  not  cogni- 
zable by  them,  or  not  expressly  given  them  by  charter,  such 
proceedings  are  coram  nonjudice^  and  void,  and  all  persons 
acting  under,  or  in  obedience  to  their  assumed  authority, 
are  trespassers.  They  cannot  justify  under  such  supposed 
jurisdiction.  Salk.  201,  202.  Holt  186.  2  Mod.  30. 196. 
That  illegal  judgments  of  a  superior  court  were  only  void- 
able by  a  writ  of  error ;  but,  of  an  inferior  court,  absolutely 
void.     Salk.  674. 

2.  That  the  4th  clause  of  the  act  incorporating  the  city 
of  Charleston^  passed  in  1783,  ascertains  its  powers  ;  and, 
among  other  things,  authorises  the  city  coiuicil  to  make  by- 
laws, and  to  affix  and  levy  fines  for  the  breach  of  them.  The 
act  of  1784,  enlarging  their  powers,  gives  them  authority  to 
tOmmit  to  close  prison  for   the  breech  of  their  ordinances^ 
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irsr. 

M'MuIlcn 

V. 

The  City 
Coaiioil  of 
Chftrieston. 


which  makes  the  court  of  wardens  a  court  of  record,  ftnd  it 
enlarges  their  jurisdiction,  in  civil  nuitters,  to  20L 

3*  As  to  the  conviction,  this  was  for  the  offence  of  selling 
spirituous  liquors  ;  an  offence  neither  cognizable  by  them, 
either  by  their  charter,  or  the  act  of  1784,  any  more  than 
homicide  or  manslaughter*     It  is  not  an  offence  against  am/ 
of  their  by-laws ;  therefore,   their  power  to  commit  did 
not  extend  to  this  offence.    It  is  an  offence  against  the  public 
revenue  act  of  the  state.     This  act  is  not  one  of  the  by-laws 
of  the  city  corporation,  but  a  public  law,  cognizable  only 
by  the  supreme  court  throughout  the  state.     The  second 
clause  of  the  revenue  bill,  passed  in  1784,  it  is  true,  gives 
the  license  money,  arisitig  from  licenses  for  taverns  and  bil- 
liard tables,  widiin  the  limits  of  die  city,  to  the  corpora<^ 
tion.  It  inflicts  the  fine  of  50/.  for  selling  spirituous  liquors, 
or  keeping  billiard  tables ;  and  it  enacts  that  this  fine  shall  be 
recovered  in  any  court  of  record  within   the  state*     Here 
ihtn  is  the  power  grasped  at  by  the  court  of  wardens—any 
court  of  record  in  the  state«     And  say  the  wardens,  our 
court  being  one  of  record,  we  have  the  power  to  levy  this 
fine  or  forfeiture.     But  this  would  be  a  very  wrong  con* 
struction  ;  for,  by  "  any  court  of  record  in  the  state^^  must 
be  meant  the  supreme  court*    This  is  a  yj^rcr^  construction ; 
it  can  never  apply  to  inferior  jurisdictions,  for  nothing  shaU 
he  intended  to  be  within  their  jurisdiction^  but  what  is  ex^ 
pressiy  given.     1   Bac»  562.     The  law  is  clear  upon  this 
point, that  wherever  a  statute  prohibits  a  thing,  and  appoints 
that  it  shall  be  determined  in  any  court  of  record,  it  can  only 
be  proceeded  against  in  one  of  the  supreme  courts  in  JVest» 
minster^  or  court  of  oyer  and  terminer ;  because,  these  be- 
ing the  highest  courts  of  record,  shall  be  intended  to  be 
meant  and  spoken  of,  secundum  excellentiam^  and  not  infe- 
rior ones.    2  Hawk.  21.     Salk.  178.     2  Hawk.  268.     Gre*^ 
gori^s  case,  in  6  Co.  Rep.  19,  90.  is  also  in  point*    All  these 
cases  shew,  that  this  being  an  offence  against  a  public  reve- 
nue act,  the  fines  can  only  be  recovered  in  the  supreme 
courts  at  Charleston^  or  in  the  circuit  courts  in  the  country 
districts.     Besides,  the  sum  here  is  50/.  and  the  power  of 
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the  court  of  wardens,  to  sue  and  recover,  is  confined  to 
20/.  but  as  this  was  not  an  offence  against  any  of  their  by- 
laws, even  were  it  under  20L  they  had  nothing  to  do  with 
it.  Lord  Holt  says,  these  trials  in  a  summar)-  way  deprive 
the  subject  of  the  inestimable  trial  by  jur)',  and  therefore 
ought  to  be  strictly  watched.  They  are  against  Magna 
Chartcu  HoWs  Rep.^XS*  These  summary  jurisdictions, 
says  Lord  Mansfield^  ought  to,  be  kept  within  strict  bounds* 
4  Burr.  2208.  2281. 


17S7. 


M'Mullen 

The  City 

f^uiicil  of 
Cliaiicitoiii 


The  Courts  after  hearing  the  recorder  in  reply,  and  con- 
sidering the  whole  of  the  arguments,  were  of  opinion,  that 
die  proceedings  in  the  court  of  wardens  were  irregular  and 
void.     Whereupon  the  plaintiff  was  discliarged. 

Present,  Burke,  Hlyward,  and  Grimke,  Justices* 


BouRKE  against  Bulow< 


UPON  a  motion  for  a  new  trial.  It  appeared  that  the 
-^plaintiff  had  recovered  a  verdict  in  this  case,  against  the 
defendant,  for  230/.  sterling,  for  a  breach  of  contract  enter- 
ed-into  in  the  year  1780,  for  delivery  of  flour  and  tobacco« 
The  writing  was  dated  17th  of  August^  1780,  and  was  in 
the  nature  of  a  note  or  memorandum,  signed  by  the  de* 
fendant,  for  47,410/.  old  currency,  to  be  paid  in  tlie  follow- 
ing manner,  viz.  23,705/.  to  be  paid  in  flour,  at  500/.  cur*^ 
rency,  per  cwt.  and  23,705/.  in  tobacco,  at  200/.  per  cwt. 
ITxis  note  or  memorandum  was  given  or  signed,  in  order 
to  settle  the  balance  of  a  bond  which  the  defendant  had  given 
to  the  plaintiff,  in  February^  1780,  for  the  balance  of  ac- 
counts which  liad  subsisted  between  the  parties,   prior  to 
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1787.       that  time.     The  bond  was  cancelled  on  die  defendant's  sigil- 
^'^"^^"'''^    ing  die  note. 

Bourke  "  .  .         .         ,       ,  i  i  r 

V.  The  jury,  m  estimating  die  damages,  gave  the  value  ot 

wit  t  ■/\^V' 

the  4r,410/.  old  currency,  at  the  dme  the  contract  was 
entered  into,  agreeable  to  the  scale  of  depreciation,  and  in- 
terest thereon.  This  verdict,  it  was  alleged,  was  not  equal 
to  the  value  of  the  flour  and  tobacco,  had  it  been  delivered  ; 
and,  therefore,  the  present  motion  for  new  trial  was  made, 
because  the  jury,  it  was  said,  had  given  less  damages  than 
the  plaintiff  was  entided  to. 

Eutledge  and  Pringky  in  support  of  the  motion,  argued, 
that  this  was  an  action  in  nature  of  a  breach  of  covenant, 
on  a  written  agreement.  That  the  contract  was  a  specific 
one  ;  that  is,  for  the  delivery  of  a  certain  quantity  of  pro- 
duce at  a  given  time.  That  die  defendant  had  failed  in  the 
delivery,  and  ought  to  pay  the  value  of  those  articles, 
agreeable  to  the  contract,  or  market  price  at  the  time  they 
were  to  have  been  delivered.  Many  cases,  they  said,  had 
been  determined  upon  this  principle,  that  where  a  specific 
thhig  was  agreed  to  be  delivered  at  a  fixed  time,  and  no 
price  mentioned,  and  there  was  a  failure ;  that  in  every 
such  case,  the  value  of  the  thing  at  the  time  mentioned  for 
delivery,  was  the  measure  of-  damages  for  the  jurj'.  That 
in  this  case,  however,  the  price  was  ascertained  and  set- 
ded,  by  the  pardes  themselves,  to  wit,  500/.  for  every 
hundred  weight  of  flour,  and  200/.  for  the  same  quantity  of 
tobacco  ;  so  that  the  jury  could  not  give  more  or  less  than 
the  price  stipulated  for  in  die  agreement.  Calculating  the 
flour  and  tobacco,  then,  at  these  rates,  they  would  have 
been  worth,  on  the  day  of  delivery,  the  sum  of  494^.  ster- 
ling, which,  with  interest  from  that  day  down  to  the  finding 
of  the  jury,  would  ha^'e  amounted  to  736/.  sterling.  That 
this  was  evidendy  the  sum  to  which  the  plaintiff'  was  legally 
entitled,  and  the  jury  ought  not  to  have  given  less.  This 
sum  might  appear  large,  and  much  beyond  the  value  of  the 
47,410/.  at  die  date  of  the  contract ;  but  it  should  be  remem- 
bered, that  the  contract  on  the  part  of  the  defendant,  was  a 
voluntary  one,  and  being  so,  he  was  bound  by  it.     Even  m 
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equit}',  the  inequality  of  a  contract  freely  enter     into,  is        irsr. 
no  ground  to  set  it  aside*     That  in  all  cases  where  the  sum     ^^^^^"^^^ 
is  uncertain,  jury  may  fix  damages ;  but  where  the  precise       _  v. 
sum  is  fixed  and  agreed  upon  by  the  parties,  that  very  sum, 
and  no  other,  is  the  ascertained  damages,  and  the  jury  are 
confined  to  it.     4  Burr.  2228,   9*     They  compared  it  to  a 
contract  for  transferring  stock  at  a  day  certain,  where  de- 
fendant was  bound,  though  stock  had  considerably  risen, 
5  Bac*  248. 

Calhoun  and  Bat/^  contra.  This  is  a  motion  for'  a  new 
trial,  on  account  of  the  smallness  of  damages  given  by  the 
jury.  There  are  many  cases  in  the  books,  for  new  trials 
on  account  of  excessive  damages,  where  they  have  been 
granted ;  but  few  or  none,  on  account  of  the  smallness  of 
damages.  It  is  said,  that  this  is  in  nature  of  an  action  of 
covenant,  for  a  specific  performance,  where  the  sum  is  fixed 
and  ascertained,  and  the  jury  cannot  give  less.  This,  how« 
ever,  is  not  the  case.  The  action  is  assumpsit  for  the  re- 
covery of  47,410/.  old  currency,  on  a  note  given  17th  of 
August,  1780,  for  that  sum,  and  which  appears  to  have 
been  the  balance  of  a  bond  entered  into  by  the  defendant  in 
February,  1780  ;  and  which  was  on  that  day  taken  up  and 
cancelled.  If,  indeed,  it  had  been  an  absolute  and  inde- 
pendent covenant,  unconnected  with  any  prior  transaction, 
and  not  given  for  the  purpose  of  setding  an  old  debt,  the 
doctrine  contended  for,  and  the  cases  cited,  might  well  ap* 
ply  ;  but  considering  the  case  as  it  really  is,  they  are  totally 
inapplicable.  What  did  the  defendant  owe  the  plaintiff  on 
the  17th  of  August,  1780  ?  Why,  47,410/:  the  balance  due 
on  the  bond.  What  was  this  new  note  taken  for  ?  To 
secure  payment  of  it.  If  then,  Bourke  is  paid  the  sum^ 
with  interest,  will  he  not  be  fully  paid  off  and  satisfied  i 
Surely  he  will :  he  cannot  in  justice  or  conscience  demand 
more,  and  this  the  jury  have  given  him.  It  is  admitted, 
that  this  was  the  sum  due  on  the  17th  o(  August,  1780 ;  yet, 
say  they,  here  was  a  new  bargain.  This  sum  was  not  only 
to  be  paid,  but  it  was  to  be  paid  in  a  certain  way— •not  in 
money,  but  in  four  and  tobacco  ;  which,  if  diey  had  bieen 
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irsr.  delivered,  the  plaintiff  would  not  only  have  been  paid,  but 
Bourke  ^  would  have  had  494/.  besides,  as  a  clear  profit*  This  is 
_  V.  what  the  law  calls  a  catching  bargain  ;  which  neither  a  court 

of  law,  or  equity,  will  countenance.     1  Vern.  467.  2  Vern» 
402«     1  Ati*  351,  2.     The  jury,  therefore,  have  exercised 
a  very  proper  discretion,  in  giving  a  verdict  for  what  was 
really  due,  with  interest  upon  it.     And  to  have  given  more, 
would  have  been  an  act  of  injustice.     It  is  clear  law,  that 
in  an  action  of  assumpsit,  sounding  in  damages,  (supposing 
this  to  be  one  of  that  kind,)  the  jury  hav^  a  right  to  give 
what  they  think  just,  in  proportion  to  the  lass  the  party  sus- 
tains, by  violation  of  the  contract.     2  Bac,  4.     In  the  pre- 
sent case,  there  is  no  real  loss  ;  for  the  jury  have  given  the 
value  of  the  47,410/.  agreeable  to  the  depreciation  scale, 
which  was  worth  16Q/.  11^.  sterling,  and  interest  to  die  day 
of  the  verdict,    making  together  230/.  sterling.      And  if 
no  loss  was  sustained,  then  surely  the  plaintiff  was  not  en- 
tided  to  any  other  damages,  after  being  made  whole.  Again, 
it  is  laid  down,  that  in  all  actions  sounding  in  dam^geS)^  the 
jury  have  a  discretionary  power  to  give  .what  they  think 
proper.     And  though  in  contracts,  the  very  specified  sum 
agreed  on  is   usually  given,  yet,  if  there  appears  any  cir- 
cumstances of  hardship,  fraud,    deceit,  or  the   like,  jury 
may  proportion  and  mitigate  the  damages  accordingly.     2 
Bac.  4.     Many  late  authorities  confirm  this  doctrine.     Say. 
Law  of  Dam^  44,  45,  46  and  47.     2  Sir.  1 140.  2  Barn. 
129,    LiocwofDam.  197,  8,  9.  205,     The  case  of  Pledger 
v.  Wa(kt  (ante)  wa^  also  relied  on,  as  in  point.     Upon  the 
whole,  they  coqcl^ded,  that  full  justice  had  bee^  dpne  to 
the  plaintiff  in  the  action,  and  that  the  court  would  not,  they 
|[ioped,  set  afloat  this  yerdict,  to  give  the  plaintiff  another 
chance  of  getting  higher  damages.     That  to  set  an  example 
of  this  kind,  would  be  inviting,  in  fact,  every  man  who  did 
not  get  as  high  damages  as  he  wished,  to  apply  for  an* 
pther  tfial. 

By  theCourt-^Fresent^  Burke,  Hetward,  and  Grimke, 
Justices.    The  jury,  in  this  case,  seem  to  have  exercised  a 
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veiy  proper  discretion,  by  considering  this  radier  in  nature 
of  an  assumpsit  for  a  debt  due,  than  in  nature  of  a  covenant 
for  a  specific  performance.  They  have  given  the  plaintiflF 
what  the  defendant  appears  really  to  have  fallen  in  his  debt ; 
though,  taking  it  upon  the  contract  for  delivery  of  flour  and 
tobacco,  they  might  have  given  larger  damages.  We  do 
not  tlunk  it  proper  to, set  aside  a  verdict,  because  the 
damages  are  small,  in  order  that  a  plaintiff  may  have 
another  chance  of  getting  more.  It  is  a  maxim  in  law  not 
to  do  it ;  nor  will  we  depart  from  it,  unless  vtry  peculiar 
circumstances  indeed  appear  to  justify  it.  None  such  we 
now  perceive  5  therefore  we  overrule  the  motion. 
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Porter  against  Dunn. 


TROVER  for  five  negroes,  viz.  Peter y  his  wife  and 
three  children*  The  plaintiff,  Robert  Porter^  was  an  officer 
in  general  Sumter^ s  brigade,  in  1780  and  1781 ;  and  the 
defendant,  a  planter  on  Black  river,  who  had  joined  the 
British  while  they  were  at  Camden^  and  performed  duty  as 
a  soldier  in  their  militia. 

The  negroes  in  question  were  formerly  the  property  of 
the  defendant,  but  had  been  captured  while  the  defendant 
was  with  the  British^  and  delivered  over  to  the  plaintiff  in 
lieu  of  pay,  for  his  services  as  an  officer  in  the  line,  and 
taken  into  North^CarolinOy  where  he  resided.  They  were 
afterwards  enticed  away  by  the  defendant,  and  this  action 
Was  brought  to  recover  their  value. 

It  will  be  recollected,  in  the  history  of  this  country  at 
the  period  alluded  to,  that  the  British  forces  had  overrun 
almost  ever}'  part  of  it,  and  there  was  no  money  in  circu- 
lation to  enlist  men,  or  bring  them  into  the  field,  the  con- 
tinental and  state  currencies  having  about  that  time  died  a 
natural  death.     In   the  pressure  of  those  circumstances, 
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17S7;  gCDeral  Sumter^  who  had  been  a  very  active  officer  in  the 
^^^^'''^^  course  of  the  war,  conceived  the  idea  of  raising  a  brigade, 
V.  and  paying  the  officers  and  men  widi  the  property  of  those 
who  had  joined  the  enemy,  and  taken  up  arms  in  their 
cause.  This  plan  he  submitted  to  the  consideration  of  the 
commander  in  chief,  and  other  officers  of  disUnction,  who 
gave  it  their  sanction  and  approbaoon.  In  consequence  of 
which,  he  issued  a  proclamation,  calling  upon  the  citizens 
of  America  to  join  him,  and  promised,  as  their  rewards,  the 
property  taken  from  the  enemies  of  the  country  within  the 
British  lineSy  or  from  those  who  had  jcnned  their  standard. 
This  proclamation  drew  numbers  to  him,  particularly  from 
North'Carolina ;  and  in  a  short  time,  he  was  enabled  to 
procure,  and  bring  forward  into  the  field,  a  great  body  of 
men,  who  contributed  much  by  their  exertions,  in  driving 
the  enemy  from  the  upper  country. 

It  appeared  in  evidence  on  the  trial,  that  in  order  to  do 
justice  to  the  officers  and  soldiers  in  the  brigade,  a  com- 
missaiy  was  appointed  to  take  charge  of  the  property  so 
taken ;  and  a  board  of  field  officers  was  also  appointed, 
whose  duty  it  was  to  examine  into  the  claims  of  each  in* 
dividual,  and  likewise  into  the  property  taken ;  and  if  the 
property  belonged  to  any  citizen  of  America^  or  one  who 
was  firiendly  to  the  interests  of  the  country,  it  was  restored 
tO'  them  ;  but  if  to  the  enemy,  or  their  adherents^  it  was  to 
be  delivered  over,  at  a  fixed  valuation,  to  the  officers  and 
men,  in  lieu  of  pay.  It  also  appeared  in  evidence,  that  in 
the  course  of  the  distribution  of  the  negroes  among  the 
troops,  that  the  wench,  Peter^s  wife,  and  one  child,  were 
delivered  to  Porter^  the  plaintiff ;  th^xt  he  purchased  Peter 
from  a  brother  soldier ;  and  that  the  wench  had  two  children 
while  they  were  in  his  possession. 

Pinckney^  for  defendant,  argued,  that  he  had  never  been 
divested  of  his  property,  either  voluntarily,  or  by  any  com- 
petent tribunal.  The  taking  away  negroes  from  the  de- 
fendant's plantation,  and  giving  them  to  the  officers  and 
troops  in  general  Sumter^s  brigade,  was  an  unlawful  act, 
not  warranted  by  the  law  of  nations,  or  any  6iunicipal  law. 
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That  in  a  civil  war,  such  as  the  revolutionary  war  was,        1787. 


the  right  of  property  depended  upon  the  final  issue  of  the 
contest,  and  the  stipulations  then  entered  into  by  the  con-  v. 

tending  parties  ;  or  until  altered  by  some  act  of  the  supreme 
authority  of  the  state,  or  competent  tribunaL     It  was  true, 
that  die  defendant  had  been  deluded  and  prevailed  upon  at 
one  period  to  join  the  English  standard ;  but  it  should  be 
remembered,  that  in  the  year  1780,  and  in  the  early  part  of 
1781,  the  British  had,  by   a  superior  force,  overrun  the 
greatest  part  of  the  southern  part  of  the  country,  from  the 
sea^coast  to  the  mountains  ;  and  many  good  citizens,  well 
attached  to  the  cause  of  America^  had  been  either  seduced 
into  their  service,  or   forced  to  throw  themselves  under 
their  protection,  until  the  enemy  were  driven  back  to  the 
garrisons  on  the  sea-coast  ;  and  who,  after  that  turn  of 
good  fortune,  went  back  to  their  farms  and  plantations,  and 
ever  afterwards  behaved   well.     That  the  defendant  was 
one  of  this  last  description  of  men,  and  had  conducted  him- 
self, since  his  return  to  his  allegiance,  as  a  good  citizen. 
That  the  treaty  of  1 783  deprived  him  of  none  of  his  rights 
as  a  citizen  of  America,  but    on  the  contrary,  exonera- 
ted him  from  all  criminal  prosecutions,  for  any  thing  done 
during  the  war,     That  if  he  was,  by  tliis  formal  and  public 
act  of  his  country,  forgiven  or  excused  for  the  part  he  had 
taken  ;  it  followed  of  course,  that  all  his  civil  rights,  origi- 
nally attached  to  him,  were  also  restored.  He  further  con- 
tended, that  even  the  property  taken  from   an  open  and 
avowed  enemy,  was  not  changed  in  war,  until  the  capture 
had  been  legally  investigated  in  some  court  of  competent  ju- 
risdiction, and  until  a  condemnation  had  there  taken  place*  He 
cited  to  this  point  the  case  of  Jenkins  v.  Putnam^  (p.  8.) 
also  the  case  of  Turnlmll  v.  RosSy  (p.  20.) 

Pringle,  in  reply.  The  act  of  taking  away  the  property 
from  the  original  owner  was  not  squared  by  the  nice  rules 
of  law  ;  yet,  the  urgency  of  the  times,  and  the  desperate 
situation  to  which  the  country  was  at  that  time  reduced, 
well  justified  its  policy.  The  state  was  overrun,  ravagt-d 
and  pillaged,  from  one  end  to  the  other,  and  its  defenceless 
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inhabitants  suffered  cverj-  species  of  injury  and  insult.  It 
was  without  resources,  and  without  men  to  defend  it.  Up- 
on this  trying  occasion,  new  and  extraordinary  measures 
were  necessary-,  and  they  were  adopted.  What  were  the 
consequences  i  Why,  of  the  most  beneficial  nature  to  the 
8Ute.  If,  therefore,  there  was  a  dc\-iation  from  the  known 
and  established  rules  of  warfare,  in  cases  of  civil  dissensions, 
the  country  was  bound  and  pledged  to  support  its  enterpri- 
sing citizens  in  the  transaction,  and  save  them  harmless  from 
every  species  of  civil  or  crin^nal  prosecution.  And  they 
did  it.  He  then  quoted  the  act  of  assembly,  passed  in 
1784,  "to  indemnify  brigadier-general  Sumter,  and  the 
*' officers  acting  under  his  direction,  during  the  British  in- 
"  vasion,"  which  enacts  "  that  ho  indictment,  or  suit  at 
"  common  law,  or  in  equi^-,  sliall  be  brought  or  maintained 
"  against  the  said  Thomas  Swnter,  or  any  state  or  militia 
"  officer  acting  by  his  orders,  audiority  or  command,  tot 
"  any  trespass  vi  et  armis,  or  trover,  or  for  any  debt,  or 
"  damage  incurred,  if  the  same  ivas  committed  or  incurred 
"  on  public  account,  and  appropriated  for  the  use,  and  with 
"  intent  to  give  success  to  the  operations  of  war,  conducted 
"  by  the  said  Thomas  Sumter,  during  his  command  in  the 
"  militia  of  this  state,  and  the  state  troops  .under  his  com- 
'*  mand  ;  but  all  such  actions  or  suits  commenced,  or  to  be 
"  commencod,  shall,  upon  pleading  the  general  issue,  and 
**  giving  this  ordinance  in  evidence,  be  dismissed  with 
**  costs.  That  in  all  cases  where  any  proper^  hath  been 
"  talcen  from  any  person  resident  in  this  state,  and 
"  appropriated  to  the  public  use,  by  order  of  the  saidbriga- 
'*  dier-general  Sumter,  such  person  or  persons  shall  ^ 
"  ply  for  redress  to  the  legislature,  and  not  elsewhere" 

From  the  tenor  of  this  act,  he  contended,  that  whatever 
—""  :——■'"-,  or  not  conformable  to  the  rules  of  war,  in  the 
he  general,  or  any  of  his  officers,  was  cured 
.  They  were  completely  indemnified  by  it,  and 
so  disposed  of  for  puUic  use,  vested  in  the 
rhom  it  was  delivered.  The  only  remedy  the 
letor  had,  was  by  an  application  to  the  legisla- 


1 


OF  THE  STATE  OF  SOUTH-CAROLINA.  S7 

ture,  who  had  in  many  instances,  where  favourable  circum-        i787. 
stances  accompanied  the  applicant's  claim,  granted  full  com*    v^"n^^^i^ 

Porter 

pensauon.  r. 

Dunn. 

Grimke,  J.  presided  at  the  trial  of  this  cause,  and 
charged  the  jury,  that  the  practice  of  taking  property  from 
an  enemy,  or  its  adherents,  and  dividing  it  among  the  sol- 
diers, was  not  justijfied  by  the  laws  of  nations  or  rules  of 
war&re.  That  it  had  a  tendency  to  promote  licentiousness 
in  to  army,  and  on  that  account,  was  much  discountenanced 
by  all  civilized  nations.  But  tlie  act  of  assembly  of  IT 84, 
for  indemnifying  general  Sumter^  places  this  case  beyond  all 
doubt :  it  exonerates  him,  and  all  persons  acting  under  his 
authority,  from  any  prosecution  or  suit,  on  account  of  pro- 
perty taken,  in  order  to  give  success  to  the  operations  of 
war.  And  expressly  directs,  that  the  former  owners  shall 
apply  to  the  legislature,  and  not  elsewhere :  which  seems  to 
legalize  all  the  proceedings  of  those  officers ;  and,  in  fact, 
vests  the  property  in  them.* 

The  jury  returned  a  verdict  for  the  plaintiff,  to  the  amount 
of  the  value  of  the  negroes. 

A  new  trial  was  afterwards  moved  for  in  Charleston^  be-  j^^i^  Term^ 
fore  a  full  bench,  on  the  ground  that  the  plaintiff  had  not  ^'^^' 
performed  the  services  which  would  have  entided  him  to  the 
delivery  of  the  negroes  in  question ;  and  on  the  further 
ground  of  the  defendants  case  being  a  hard  one. 

A  new  trial  was  therefore  ordered,  on  payment  of  costs. 

This  cause  came  on  to  be  tried  a  second  time  at  Camden^ 
when  Justice  Burke  was  present,  and  there  was  a  second 

*  JSTote.  The  constitution  of  the  United  Statet,  and  tlie  constitution  of 
ShtUh-VaroJ}na,  passed  iu  Juive^  1790,  both  guard  agiunst  ex pont  facto  lavi 
in  fut'ire  ;  consequently  all  such  will,  h  is  presumed^  be  forever  hereafter 
eonbickre<l  as  nuM  and  void  [>}  the  judges  of  this  state,  and  those  of  cvei-r 
other  state  in  Uic  Union. 

VOL.    !•  H 


58  CASES  IN  THE  SUPERIOR  COURTS 

1789.        verdict  for  the  plaintiff.     The  defendant  acquiesced  in  it, 
Porter       ^^^  afterwards  applied  to  the  legislature  for  redress. 


V. 

Dunn. 


-^ 


The  Executors  6f  Middleton  againsi  Robivsok. 

An  action  of  THIS  was  a  special  action  on  the  case,  for  the  value  of 
?or*,  will  siir-  cattle,  taken  away  from  the  plantation  of  the  plaintiffs'  tes- 
tator's e*xecu-  tator,  during  the  late  war,  and  driven  to  the  British  garri* 
toi-9 ;  ami  ai-  gon  at  Camden.     In  the  declaration,  was  a  count  for  moneq 

though  itdOL's  ^  •^ 

not  survive  a-  had  and  received* 

gcdust    them,  n-.iirif  it  •  t   r  e 

yet  bywi.mw^  The  defendant  demurred  to  the  action,  and  for  cause  of 
gohigfor  the  demurrer  stated,  that  the  suit  was  brought  for  acaus»of  ac- 
S"inc  *  as^  iiovit  which  could  not  by  law  survive  to  tiie  plaintiff,  being 
9wnp8U     for  \^  ^g  nature  of  a  trespass  or  tort.     On  joinder  in  demur- 

money      had  '  •' 

ami  received,  rer,  the  question  came  on  to  be  argued,  whether  this  action: 

will  survive  as  .        , 

well  u^uiiiat,  could  be  maintained  or  not. 

ftS  Tot*     CXCCU.'  M 

tors. '  Pringk\  in  support  of  the  demurrer,  contended  general- 

ly, tliat  this  was  a  kind  of  injury,  which,  from  its  nature, 
was  a  trespass.  It  is  a  species  of  tort,  which  arises  ex  delic" 
to;  one  committed  by  force  and  against  the  peace,  &c. 
Therefore,  the  miixim  actio  personalis  moritur  cum  persona^ 
perfectly  applies  to  it.  That  at  comnran  law,  an  executor 
could  not  bring  trespass  for  a  dantage  done  to  testator  ;  as 
for  instance,  the  carrj^ing  away  his  goods  and  chattels  in  his 
life-time.  2  Bac.  439.  And  therefore  it  was  an  injury 
which  died  with  the  party  who  received  it.  A^ 

Bay^  contra,  laid  it  down  as  a  general  position,  which  he 
said  was  well  understood  and  admitted,  that  an  executor 
stood  in  the  place  of  his  testator,  and  represented  him  in 
all  his  personal  contracts^  and  therefore  might  regularly 
maintain  any  action  in  his  rig^t,  which  he  himself  might  do, 
were  he  alive.  He  was  aware,  he  said,  that  this  might  be 
confined  to  contracts^  in  contradistinction  to  torts  and  trcs^ 
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passes.     But  the  statute  of  A^tiEdw.  III.  ch.  7.*  (made  of        1787. 
force  in  this  state)  expressly  enacts,  "That  executors  shall  E^^citt<.;-h  of 
*'  have  an  action   against  trespassers  and  wrong-doers,  in     *^i^<^*J'^'ton 
"  taking  away  the  property  of  testator  in  his  life-time,  to     Robinson. 
**  recover  damages  in  like  manner,  as  they,  whose  executors 
*'  they  be,  should   have  had,  if  they   were  alive."     This 
statute  alters  the  ancient  common  law,  and  under  a  proper 
construction  of  it,  not  only  trespass  and  trover^  but  every 
other  action  for  recovery  of  personal  property  will  lie  ;  for 
whenever  any  injury  is  done  to  the  personal  estate  of  the 
deceased,  in  which  he  is  represented  by  his  executors  or  ad- 
ministrators, in  that  case  they  may  maintain  an  action  on  the 
case^  &c.  within  the  equity  of  the  statute.      De  bonis  aspor» 
iatis  in   vita  testator  is  ^  4th  Edxu.  III.  which  gives  an  ac- 
tion of  trespass  for  a  wrong  done  to  a  testator  in  his  life- 
time.    Cro.  Eliz.  3rr.     1  Vent.  30.     4  Mod.  404.    1  Lord 
JRaym.  40,  41.     1  Salk.  314.     The  maxim,  "  actio  person^- 
"  alis  moritur  cumpersona^^  extends  to  wrongs  and  injuries 
of  a  different  nature  from  injuries  done  to  property  ;  such 
as,  assaults^  batteries^  slander^  false   imprisonment^   escape 
against  the  sheriff,  or  the  like,  &c.     There  appears,  how-  2  Bac.  44ii. 
ever,  amaterialdistinction  between  actions yir  and  against     ^'^^^  **'**• 
executors :    for,    in  many  cases,    an   executor  within  the 
equity  of  the  statute  of  4th  Edxv.  III.  may  maintain  an  ac- 
tion for  an  injury  doni  to  a  testator  ;  whereas  if  it  had  been 
done  by  a  te^tator^  an  action  could  not  be  supported  against 
his  executor,  as  coming  within  the  rule  of  actio  personalis, 

•  Vitle  Trott's  Collection  of  tlic  laws  of  this  atate,  page  241.  By  an 
act  of  tlic  lopHlatui-e,  passed  in  1712,  all  such  British  statutes  as  were  con- 
firmatory of  the  common  law,  or  which  secures  tlic  life,  liberty,  and  security 
of  the  persons  and  property  of  the  subject,  and  which  wcra  applicable  to  the 
situation  of  Uie  tlien  existing  circumstances  of  the  proi  ince,  from  Ma^ia 
CJuiria  down  to  tlie  reign  of  Queen  ^^tme,  were  extended  to  Soitth-Carolimiy 
leaving  out  all  such  as  were  useless  and  unsuitable  to  the  constitution  and  go- 
vernment of  the  same  ;  all  which  acts,  and  clauses  of  acts,  so  extended,  aro 
paiticularly  mentioned  in  a  schedule  or  list  annexed  to  the  said  act.  And  no 
others  were  ever  admitted  to  be  of  force,  except  the  act  of  Geo.  II. 
making  lands  liable  in  the  colonies  as  chattels  for  payment  of  debts,  and  otic 
«r  two  others  of  general  utility,  which,  by  coastmictiouy  have  bceji  consider* 
ed  as  of  force  here. 
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1787.        &c.     For   instance,    if  a  sheriff  suffer  one  to  escape  on 
^^•^""^^^^^     mesne  process,  the  executor  of  the  plaintiff  may  maintain 

Execuiors    of         .  ...  «  .i.        i    j        r  ^i  •  ■     • 

Middieton     suit  against  him  ;  because,  the  oody  oi  the  prisoner,  being 
Robinson.     ^  pledge  for  the  debt,  the  executor  might  be  otherwise  with* 
2  Bac,  455.      ^^  remedy,  which  is*  an  injury  to  the  goods  of  testator,  and 
Cro.  c.  '207.      not  to  his  person.     But,  in  case  of  the  death  of  the  sheriff, 
6  Mod.  126.     the  party  could  have  no  remedy  against  his  executor,  as  it 
is  ^  personal  naglect  or  injury  which  dies  with  him.  Where- 
ev  er  the  cause  of  action  is  for  money  due,  or  contract  to  be 
performed,  gain  or  acquisition  of  the  testator,  &c.  the  ac-> 
tion  survives;  but  where  it  is  a  tort,  or  arises  exdelicto^  sup- 
Cow^.  375.      posed  to  be  hyforce^  and  against  the  peace,  &c.  there  the 
action  dies,  as  in  trespasses,  assaulty  batteries,  &c«  before 
mentioned*     Other  actions,  however,  may  be   substituted 
in  their  room,  upon  the  very  same  cause,  which  do  survive 
against  executors*     No  action  will  lie  against  an  executor^ 
where  the  declaration  must  be  quare  vi  etarmis  et  contra pa^ 
cem,  or  where  the  plea  must  be  not  guilty,  as  in  trover ;  for 
upon  the  face  of  the  record,  the  cause  appears  to  arise  ex 
delicto,  and  all  private  injuries,  as  well  as  public  wrongs, 
are  buried  with  him.     But  in  all  these  cases,  where  trespass, 
trover,  or  the  like,  would  lie  against  a  testator, '  another  ac- 
tion will  lie  against  his  executor,  by  waiving  the  trespass  or 
Ibid.  S75.        tort,  and  bringing  the  action  of  assumpsitfor  money  had  and 
received.    For  instance,  an  action  against  a  common  carrier, 
is  for  a  tort  or   supposed  crime.     The  plea  i»  not  guilty ; 
therefore,  it  would  not  lie  against  an  execuior.     But  as* 
sumpsit  will  lie  notwithstanding,  for  the  value  of  the  goods 
lost.     So,  if  a  man  take  a  horse  from  another,  and  bring  him 
back  again,  trespass  cannot  lie  against  his  executor,  though 
it  would  against  the  testator,  but  an  action  for  the  use  and 
Ibid.  375.        hire  will  lie  against  the  executor.     Here,  then,  is  the  grand 
fundamental  distinction,  says  Lord  Aiansfield.  If  it  is  a  sort  of 
injury,  by  which  the  offender  acquires  no  gain  to  himself,  at 
the  expense  of  the  sufferer,  as  beating,  imprisonment,  &c. 
there  the  person  injured  himself  has  only  an  action  for  a  re- 
paration in  damages  ;  but  where,  beside  the  crime,  proper^ 
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UfCUtOl'9     of 

Micidleton 

V. 

Robiason. 


ty  IS  acquired,  which  benefits  the  testator,  an  action  for  the    ^     irar. 
value  of  the  property,  shall  survive   against  his  executor. 
As  if  a  man  cut  down  trees,  his  executor  shall  not  be  liable 
for  the  cutting  down^  yet  he  is  chargeable  for  the  value  of 
them.     So  far,  therefore,  as  the  tort  goes,  executors  shall 
not  be  chargeable  ;  but  wherever  the  tortious  act  henefitt  a 
testator  or  offender,  his  assets  ought  to  answer.     Ccrwp.  STT. 
In  the  present  case,  the  action  is  not  for  the  trespass  or  of- 
fence of  driving  the  catde  off,  but  for  the  value  of  them  ; 
so  that  at  common  law,  as  the  tort  is  waived,  the  action  would 
lie  as   well  for,  as  against  executors.      But  the  statute  of 
Edw*  III.  expressly  gives  it  to  executors,  though  it  is  silent 
as  to  the  action  which  survives  against  them  ;  and  at  com« 
mon  law  this  action  would  lie  against  executors  for  the  i^a-  4  Jl^</.  404. 
lue  of  the  property. 


Ld./{ctynt.41. 


The  Court*  The  common  law  gpivefl  no  remedy  what- 
ever to  or  a^a/72^^  executors, for  torts,  or  trespasses,  &c.  But 
the  statute  of  Edw*  III.  enables  executors  to  bring  those 
suits  for  injuries  done  to  their  testator*  So  that  trespass 
would  lie  in  this  case.  But  even  at  common  law,by  tran^in^ 
the  tort,  and  going  for  the  value  of  the  proper^,  the  action 
of  assumpsit  siirvives  as  weliy^r  as  against  executors. 

A  respondeas  ouster  was  ordered,  and  the  case  went  af- 
terwards to  the  jury  to  ascertain  the  value  of  the  catde. 
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Chertno  Dw-  WILLIAMSON  against  BaCOT. 

trict,  JVm\ 
Cow%  I78r. 

A    teudcr       DEBT  OB  bond  for  1,000/.  old  currency.     Plea  of  ten- 

ntarlc  of  paper     i 
currency      in    ^€r. 

hw/'go*l!l^oJt  ^"  *^  ^^^  ^^  ^^  proved,  that  on  the  1st  of  yammry^ 
?th  *rh^*^ti"'  ^*^^^y  ^^  ^^  amount  of  the  bond  was  tendered  in  paper  mo- 
aet  remained  nev,  and  that  the  plaintiff  refused  to  accept  it.     A  special 

unrepealed  r         i   i        i.      •  i.     •    •  i. 

making  it  a     veruict  was  found  by  the  jury,  submitting  to  the  court  at 
good^*^'  under  Charleston^  whether  this  was  a  good  tender  in  law  or  not. 
situation '^'of       Parker y  for  defendant,  relied  on  the  acf  of  1778,  which 
UiatoeTiod.*'  authorised  tlie  issuing  of  this  paper  currency,  and  made  it 
a  tender  in  all  cases  whatsoever*     This  act  was  not  repealed 
till  the  Jacksonborough  assembly,  in  January^  1782;  con- 
sequently all  tenders  made  between  those  two  periods,  whilst 
the  act  was  in  full  operation  and  force,  were  good  and  ef- 
fectual in  law,  and  as  such  ought  to  be  supported  in  our 
courts. 

Bay  J  in  reply.  The  act  of  1778,  it  is  true,  has  made 
tliis  money  a  legal  tender,  but  it  was  under  an  idea  that  the 
money  had  a  real  value :  for,  it  cannot  be  supposed  that  a 
legislative  body  would  have  made  any  thing  a  tender  in  pay- 
ment of  just  debts,  unless  it  had  a  value  attached  to  it.  If, 
dien,  this  was  the  idea  of  die  legislature,  how  can  it  be 
conceived,  that  they  had  it  in  contemplation  to  make  it  a 
tender  longer  than  it  liad  some  value.  It  is  notorious,  that 
after  the  surrender  of  Charleston^  the  money  never  had  any 
circulation  ;  of  course,  no  value.  It  then  became  extinct ; 
yet  the  tender  pleaded,  was  made  upwaixis  of  eight  months 
subsequent  to  that  event.  Under  these  circumstances,  there- 
fore, it  would  be  extremely  iniquitous  to  give  it  a  legal  sanc- 
tion, when  it  was  absolutely  good  for  nothing*  As  to  the 
existence  of  the  law  of  1778,  till  the  year  1782,  there  was 
no  legislative  body  to  repeal  it,  for  the  British  forces,  at  the 
period  the  tender  was  made,  had  possession  of  the  greatest 
part  of  the  state.  Had  there  been  a  legislature,  there  is  no 
doubt  but  what  that  act  would  have  been  repealed.    One  of 


V. 

Bac0t. 
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the   first  acts  which  the  Jacksonborough  assembly  passed,        17S7. 

after  the  enemy  were  driven  within  their  lines,  was  to  re-    ivjHi^nasoa 

peal  this  law.     And  the  sense  of  the  country  was  clearly 

expressed  by  the  depreciation  act^  passed  at  the  same  session, 

which  carries  down  the  scale  of  depreciation  no  farther  than 

the  capitulation  of  Charleston.     Had  it  been  their  idea  or 

view,  that  this  kind  of  paper  should  be  considered  as  having 

any  value,  they  certainly  would  have  carried  down,  or  have 

continued  the  scale,  after  that  period,  to  some  other  time, 

or  probably  down  to  the  time  of  passing  the  depreciation 

law  itself,  in  jfanuarif^  1782.     As   they  did   not,  it   was 

a  virtual  repeal  of  the  tender  law,  after  that  event  had  takes 

place. 

By  the  Court*  This  tender,  made  after  this  species  of 
money  had  gone  out  of  circulation,  is  ceruinly  no  bar  to 
the  plaintiff's  recovery.  Under  the  peculiar  circumstances 
and  situation  of  the  state  at  that  period,  no  court  of  justice 
eould  uphold  a  plea  of  this  kind.  The  depreciation  act  fixes 
the  lowest  period  of  its  legal  existence  down  to  the  lOdi  of 
Mayy  1780,  and  no  further.  To  give,  therefore,  any  effi- 
cacy to  a  tender  made  after  that  time,  would,  in  fact,  be  to 
revive  and  give  it  circulation,  after  it  was  sunk  and  good  for 
nothing. 

Let  the  pkdntiiF  have  his  postea* 


Steel,  qui  tam^  against  Roagh« 


June  i2, 1783. 


AN  information  upon  the  revenue  laws  of  the  state  had     The  «oupt 
been  filed  by  Moultrie^  attorney-general,  at  the  relation  of  '^'^.JJ^^trmTQli 
die   plaintiff,  against  the  defendant,  claimant  of  the  cargo  »  ^  ^"J."  '**^ 
of  the  schooner  May^Flower^  for  landing  in  the  port  of 
Charleston  25  barrels  and  5  hogshea(}s  of  sugar,  11  barrels 
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1788.        of  coflFee,  and  9  boxes  of  oil,  before  2i  permit  yrzR  obtained^ 
^•^"^'^^^^    entry  made,  or  duty  paid  ;  and  also  for  unloading  in  the 
T.  morning,  before   sunrise,  contraiy  to  the  acts  of  the  legis- 

lature ;  by  reason  whereof,  the  whole  became  forfeited, 
oile  half  to  the  informer,  the  other  half  to  the  state*  The 
defendant  being  unacquainted  with  the  revenue  laws  of  this 
country,  and  the  person  on  whom  he  relied  being  equally  so, 
and  a  foreigner,  he  landed  12  barrels  before  sunrise,  (as  the 
tide  then  suited  to  bring  them  on  shore,)  which,  upon  find- 
ing his  mistake,  he  tendered  to  the  prosecutor,  and  contested 
as  to  die  residue*  Upon  trial,  there  was  a  verdict  for  the 
defendant* 

A  motion  was  afterwards  made  for  a  new  trial*.    But 

The  Courts  after  full  argument,  discharged  the  rule,  upon 
the  ground  of  this  being  a  qui  tarn  or  pencd  action,  in  which 
case  the  court  will  seldom  grant  a  new  trial,  as  these  kind  of 
penal  actions  are  considered  as  hard  and  rigorous  ones. 


Cam£fcn,i78g:  Steel  against  M^Knight. 

^.  makes  be-      THIS  was  an  action  of  trover  for  a  neoro  woman  slave. 

forea witness,  i  i  .       i  .,  ,  r^ 

a  verb€d  gia  VenuSy  and  her  six  children.  The  claim  of  the  plaintiff  was 
^.^hS^^grancU  founded  on  a  gift  from  his  grandfather,  made  to  him  when 
JToV^n  th^  ^^  was  a  boy,,  upwards  of  eighteen  years  ago. 
Zi^^sttoml  ^^  appeared,  from  the  evidence  of  one  Leslie^  at  the  trial, 
w/f ;  /  give,  that  he  was  employed  by  Barnes^  the  grandfather  of  Steely  as 
ffrandsoti^**     a  ploughman,  when  the  gift  took  place*     He  was  called  one 

cfc.  ^c.  The  r     1       r    1  1 

property   re-  day  out  of  the  field,  where  he  was  at  labour,  by  Barnes^  to 

mains  in  the   ,  •  t  •r         -vTn  i  « 

liossefflioii  of  be  a  Witness   to  the  gift.     When  he  came  to  the  house, 
dcath^;   after  Bornes  told  him,  that  he  had  given  the  wench  Venus  (who 

which  itis  ap- 

pi-aised      and 

sohl,  nith  the  rest  of  hin  ertate,  in  consequence  of  no  person  appcarin«jfM>  hohalf  oftho  minor, 

to  make  a  claim,  or  forbid  the  appraisement  and  sale.    This  gill  is  good  and   valid  a{^uiQst 

a  bona^fidc  purehaser  or  holder  of  the  pl^perty. 
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was  then  a  girl)  to  his  grandson  yohn  Steel:  upon  which  he        1789. 
called  the  girl,  and  put  her  hand  into  that  of  his  grandson^        g 
saying  to  Leslie^  "  Bear  witness  to  this  gift :  I  give  this  girl        ,  ^•.  . 
"  to  my  grandson^  John  SteelP    The  plaintiff  and  the  negro 
girl  lived  with  Barnes  till  the  day  of  his  death ;  after  which, 
Ais  girl  was  appraised  as  part  of  Barneses  property,  and  sold 
with  others  at  public  sale.     Barnes  died  intestate,   and  no 
person  appeared  on  the  part  of  the  boy,   to  forbid  the  ap- 
praisement and  sale.     It  was  admitted,  that  the  wench  after- 
wards came  fairly  into  the  possession  of  M^ Knight^  the  de« 
fendant ;  so  that 

The  only  question  was,  whether,  under  the  foregoing  cir- 
eumstances,  the  plaintiff  was  entitled  to  a  recovery  against  a 
bona  fide  purchaser,  after  such  a  lapse  of  time  ? 

Grimke,  J.  in  his  charge  to  the  jury,  held,  that  the  gift 
was  complete  on  the  part  of  old  Barnes^  and  from  that  mo* 
ment,  the  property  vested  in  the  plaintiff*  That  Steel  had 
never  sold  or  made  any  transfer  of  her ;  and  being  an  infant 
under  the  age  of  discretion,  no  laches  or  neglect  could  be  im- 
putable to  him  durante  minoritate.  He  mentioned  that  se- 
veral cases  had  been  determined,  where  gifts  from  parents 
and  relations  had  been  deemed  good  and  valid,  which  were^ 
attended  with  much  less  solenmity  than  in  the  present  one, 
and  where  the  property  had  remained  in  the  possession  of 
donors  and  executors  many  years  after  the  gift.  Our  courts 
had  always  inclined  much  in  support  of  these  kind  of  gpifts 
to  children  and  married  women. 

Verdict  for  plaintiff,  which  was  acquiesced  in  by  defend 
ant's  counsd. 


• 


V6L.   I*. 
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/Mn^  12, 1789.  Bat  against  Freazer. 

An  indorse-      THIS  cause  camc  on  to  be  tried  before  Waties  and 

nieiit  on   the  .  ,  •    i  •  r  i.      * 

lack    of    a  Drayton,  Justices,  and  a  spectal  jury  ot  merchants. 

ks"'^  cnntnu       Thomas  ElliotU  deceased,  of  Combahee,  in  some  tnmsac- 

^^^  fo';  tion  With  the  defendant  Freazer,  gave  hun  a  bond  for  200/. 

^edH-  T'oii  Sterling ;  Fnazer^  on  a  purchase  of  negroes,  negotiated  this 

tiii    of    ox-  |3Qnj  QYCj.  x,o  "Vohn  HalL  and  upon  the  back  of  it  made 

in  the  custom  thig  indorsement,  viz- 

^a^och^^e      "  Pay  the  within  contents  to  John  Hall  or  order,  value 

Z^^^l  « received,  (Signed)  John  Freazer. 

tlir^       -12Uiyu/i/,  1785." 

gouubie.  jj^ii  afterwards  gave  this  bond  in  payment  to  Bayy  the 

plaintiff  in  this  action.  Elliott  soon  after  becoming  insolvent, 
an  application  was  made  tq  the  defendant  for  payment,  who 

refused* 

The  declaration  contained  diree  counts.  Firsts  Upon 
an  implied  warranty  on  ^he  part  of  Freazer^  to  pay  tliis 
bond  in  case  of  the  insolvency  of  obligor,  with  an  averment, 
that  Hall  was  the  assignee  of  defendanty  and  that  the  plain- 
tij^yf2is  the  assignee  of  Hal/^  and  that  as  such  he  had  a 
right  of  action  upon  this  implied  undertaking* 

2.  That  defendant  drew  a  bill  of  exchange  on  the  12tli 
jfulyi  1785,  in  favour  of  jfohn  Sail  or  order  for  200/.  That 
Hall  afterwards  indorsed  it  to  the  plaintiff,  who  as  indorsee 
had  a  right  to  recover  according  to  the  law  and  custom  of 
merchants. 

3.  The  third  count  was  for  money  had  and  received. 

Pinckney  and  -Pr ingle,  in  support  of  the  first  count,  argu- 
ed, that  there  is  an  ynplied  undertaking,  by  every  obligee 
of  a  bond,  who  passes  it  away  to  a  third  person,  for  a  valu- 
able consideration,  in  case  of  failure  on  part  of  the  obligor, 
to  repay  or  make  good  the  money  to  the  assignee  or  any 

1  Vomat  66.  subsequent  fair  holder.  That  in  this  instance,  the  obligee 
may  be  considered  as  the  seller  of  the  bond,  and  the  as- 
signee as  the  purchaser  i  and  in  every  sale  for  a  valuable 
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consideradoa,  there  b  an  implied  engagement  from  the        irs?. 
seller  to  the  purchaser,  to  secure  and   warrant  the  thing    ^*^^''^^'*^ 

JJjjy 

sold ;  or,  on  failure  of  the  consideration,  or  thing  so  sold,  to  v. 

repay  back  to  the  purchaser  the  value  thereof*     What  was  ^  nj^^l'7 
the  thing  sold  in  this  transaction  i     Not  the  paper  and  wax  2  Black.  452* 
of  the   bond.      They  were   intrinsically  worth   nothing,  iDonuu.  55, 
further  than  being  evidence  of  a  debt.     The  money  was  the  ^  ' 
thing  sold.     What  was  to  be  secured  in  this  contract  ?    Not 
the  mere  possession  of  the  paper  and  wax,  but  the  payment 
of  the  money  mentioned  in  the  bond.     Natural  justice  speaks 
for  itself,  and  requires  it,  and  no  artificial  reasonings  can       ^ 
ever  do  away  this  obligation.     But  supposing  this'  contract 
Ahould  be  considered  as  an  exchange,  (and  every  contract  2  ffood,  S85. 
where  money  is  not  paid  down  may  be  considered  in  that 
light,)  still  the  same  principles  as  in  cases  of  sales  will 
govern  it.     For  it  is  laid   down,  that  things  given  in  ex- 
change, are  considered  as  things  sold ;  and,  therefore,  come 
under  the  same  rule.     What  was  the  case  here  ?     It  may 
be  said  that  Hail  gave  the  defendant  negroes,  in  exchange 
for  ElliotCs  bond ;  and  that  the  defendant  gave  the  same 
bond,  in  exchange  for  negroes.     It  is  evident,  then,  that 
the  parties  were  under  mutual  obligations.     On  the  part  of 
Hall  he  was  bound  to  warrant  the  negroes.     Frcazer  on 
his  part  was  equally  bound  to  warrant  the  payment  of  the 
money.     Besides,  it  is  a  well  established  rule  in  law,  that 
the  receiving  a  sound  price  for  any  commodity,  raises  a 
warranty  against  all  defects  or  faults,  known  or  unknown 
to  the  seller  ;  for  as  men  lay  out  their  money,  or  gi\'e 
valuable  effects  to  get  something  equally  valuable  in  return,  jymi^,  20. 
it  is  not  reasonable,  if  the  thing  turns  out  good  for  nothing, 
that  the  seller  should  keep  the  money  for  *jhe  thing,  which 
apparently  had  a  value,  when  in  fact  it  had  none,  so  as  to 
throw  the  loss  upon  the  buyer.    And  as  to  an  innocent  pur- 
chaser, it  is  the  same  thing  to  him  whether  the  seller  knew 
it,  or  not,  since  in  either  case  he  receives  an  equal  injur}% 
It  is  true,  that  in  the  one  case^  the  seller  ought  to  pay 
damages  for  a  fraud,  whereas  in  the  other  he  ought   only 
to  make  the  party  whole.     For  these  reasons,  the  law  has 


S  Co,  77. 
Cart\,  519. 
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17S9«        wisely  raised  this  wairanty  to  prevent  men  from  imposing 
hardships  on  each  other* 

That  the  assignee  of  an  assignee,  the  executors  and  ad- 
ministrators of  an  assignee,  are  all  comprised  within  the 
1  Bac.  536.  word  ^^  ossigfts:^^  therefore  the  plaintiiF  can  well  maintain 
this  acdon  as  the  assignee  of  IfaJIj  who  was  the  assignee  of 
Freazevy  the  defendant,  upon  this  implied  warrantry  under 
the  first  count  in  die  declaration* 

5tm  If  any  doubt,  however,  could  arise  upon  the  doctrine 
urged  in  support  of  the  first  count,  yet  under  the  second, 
the  defendant  is  clearly  liable.  This  bill  is  for  value  re^ 
ceivedy  and  it  is  payable  to  order :  one  part  shews  a  full 
consideration,  or  value  to  have  been  paid  for  it.  The 
other  gives  it  currency,  and  makes  it  negotiable,  within 
the  custom  of  merchants* 

3«  Under  the  last  count  in  the  declaration  for  money  had 
9nd  received,  it  is  setded,  that  wherever  a  man  ought  not 
ex  equo  et  bono  to  retain  money,  as  for  money  paid  by  mis^ 
take^  or  upon  a  consideration  wliich  £uls,  assumpsit  will 
lie  to  recover  back. 

RuXledge  and  Parker y  contra^  contended  that  the  plaintiiF 
could  not  recover  under  the  first  count  in  this  declaration, 
because  in  this  case  the  law  did  not  raise  any  such  covenant 
of  warranty  as  was  insisted  on.  They  admitted,  that  in 
case  of  sales  of  moveables  and  effects,  a  doctrine  of  the  kind 
urged  on  behalf  of  the  plaintiff  might  apply.  All  the 
authorities  quoted  in  support  of  that  warranty,  related  to 
the  sales  oi goods  and  effects  only.  Glioses  in  action  or  debts 
are  governed  by  other  rules  \  for  upon  a  transfer  or  assign- 
ment of  debts,  the  kind  of  obligation  raised  by  law,  is  not 
X  B§mat.  p.  that  of  the  solvency  of  the  debtor,  but  that  of  the  (/e^r  being 
really  and  bonajlde  due  from  such  debtor*  A  right  only  is 
warranted  by  the  transfer,  and  not  a  guaranty  of  payment 
of  the  money,  in  case  of  the  insolvency  of  the  obligor.  At 
any  rate,  an  assignment  cannot  be  construed  to  amount  to 
more  than  a  collateral  under  taking  to  pay  in  case  the  obli- 
gor does  not.  But  in  this  case  no  proof  of  insolvency  o££diott 
has  been  given ;  and,  therefore,  upon  their  own  principle^, 
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the  plaintiff's  counsel  cannot   surely  expect  to  recoven        irss. 

Upon  this  ^^<^r^*^ 

Fringle  produced  evidence  of  nulla  bona  having  been  re-  v. 

turned  on  various  executions  lodged  in  the  sheriff's  oflSce  ^,^^^^  ^^ 
against  Elliott^  which  the  court  admitted  to  go  to  the  juiy»  Jj^^^^^^y^ JjJ 
zs  prima  facie  testimony  of  Elliott's  insohencvm  an  exccutioa 

™  i.  ,  ,      1         I.-  against  a  dc- 

The  counsel  for  the  defendant  then  urged,  that  this  was  feudant,      in 
a  chose  in  action^  and  consequently,  from  its  nature,  not  evidence  ofin- 
assignable  over,  so  as  to  enable  an  assignee  to  sue  and  re-  JoTjiri^.**** 
cover  in  his  own  name.     That  even  if  Elliott  had  been  alive, 
the   present  plaintiff  could  not  have   sued  him,  otherwise 
than  in  the  name  of  Freazer  the  obligee. 

2.  They  next  argued,  that  under  the  second  count,  the 
plaintiff  was  not  entided  to  a  recovery,  because  the  pre- 
tended bill  of  exchange,  mentioned  in  this  count,  is  void  for 
uncertainty  and  informality.  To  give  it  the  utmost  efficacy, 
it  amounts  to  no  more  than  a  common  assignment  of  th« 
right  of  the  debt,  pn  the  back  of  a  bond.  It  has  not  the 
requisite  of  a  bill  of  exchange.  It  is  not  directed  to  any 
person  ;  nor  is  any  sum  mentioned  to  be  paid,  or  by  whom. 
The  drawer  cannot  be  charged ;  he  is  not  answerable,  until 
^  demand  is  first  made  on  the  drawee,  and  a  protest  for 
non-pajrment,  or  non-acceptance,  duly  made  and  entered. 
In  this  case,  no  protest  can  be  made,  because  the  notary 
cannot  tell  to  whom  to  present  the  bill  for  payment.  It  is 
altogether  out  of  the  usual  course  of  trade,  not  conform- 
able to  the  loTiV  of  merchants,  and,  therefore,  not  recover- 
able under  it.  Another  reason:  the  bond Jtself,  on  which 
this  memorandum,  (or  bill,  as  it  is  called,)  is  indorsed,  is 
not  in  itself  negotiable.  And  no  indorsment  can  give  it 
negotiability.  No  legal  construction  can  make  it  otherwise 
than  a  common  assignment  of  a  right  to  a  debt. 

3.  As  to  the  last  count  for  money  had  and  received,  there 
is  no  privity  of  contract  between  the  plaintiff  and  defend- 
ant. If  money  has  been  paid  to  Freazer^  it  was  paid  by 
HaU.  If  it  has  been  unjustly  detained  by  him,  it  was  de- 
fined from  Hall^  and  not  from  the  plaintiff.     Freazer  and 
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1789.  the  plaintiff  bad  no  transactions  together ;  and  if  so,  no  in- 
jury can  be  done  by  detaining  money,  which  the  plaintiff 
could  have  no  claim  upon  him  to  refund.  Therefore,  the 
equitable  principle  mentioned  by  the  plaintiff  ^s  counsel  can- 
not  apply.  2  Ld*  Raynu  1241,  2.  And  also,  Alexander 
£sP  OwerCs  case,  in  Durnf.  if  Eastj  were  relied  on. 

Pinciney  and  Pringle^  in  reply.  Nothing^  has  been  ad- 
vanced to  do  away  the  force  of  what  hasiieen  already  said 
in  support  of  the  first  count.  For,  whatever  can  apply  to 
die  saks  of  moveables  and  effeciSy  will  go  as  forcibly  to  the  ' 
sales  of  debts.  Every  man  who  transfers  a  bond,  or  other 
debt,  must  be  under  an  impression,  at  the  time  he  passes  it, 
that  such  debt  is  either  good  or  bad.  If  he  deems  it  good, 
then  he  must  present  it  as  such  \  and  if  it  turns  out  other- 
wise, he  is  bound  by  his  representations  :  and  he  shall  not 
afterwards  be  permitted  to  come  into  a  court  of  justice  and 
take  advantage  of  his  own  misapprehensions,  by  saying  that 
he  was  mistaken  when  he  represented  it  as  good.  If  he 
knew  the  debt  to  be  bad,  and  passed  it  off  as  a  good  one, 
then  it  is  an  absolute  fraud;  so  that,  in  either  case,  the  rules 
of  justice  will  equally  hold  against  the  person  assigning. 

2.  The  law  of  bills  of  exchange  requires  no  express  set  of 
words  to  constitute  a  bill.  It  is  sufficient  that  it  be  in 
writing;  that  the  sum  to  be  paid  be  sufficiently  certain ;  that 
it  be  for  value  received;  and  payable  to  order.  Cunn.  on 
Bills y  22.  3  £ac.  606.  1  Salk.  128.  2  Ld.  Saym.  1397.' 
The  bill  in  question  has  all  these  essential  requisites  ;  first, 
it  is  in  writing^  signed  by  the  defendant.  2.  The  sum  is 
sufficiently  certain,  because  the  bill  is  drawn  on  the  back 
of  the  bond  for  200/.  The  words  are  "  pay  the  contentsJ^ 
What  are  the  contents  ?  The  amount  of  the  bond,  200/. 
The  mind  of  man  cannot  possibly  form  any  other  idea  of  it. 
The  rule  dien  ^  id  certum  est  quod  certum  reddi  potest^'*  will 
apply.  Whatever  can  be  made  certain,  by  a  plain  reference ^ 
carries  with  it  as  much  precision  and  certainty,  as  if  express- 
ed in  positive  terms.  The  sum  mentioned  is  200/.  ITie 
words  "  within  contents*^  have  a  very  plain  and  obvious  re- 
ference to  that  sum ;  sujjiciently  so,  to  establish  the  certain^^ 
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ty  of  it»  3.  The  bUl  is  expressed  for  value  received^  wbkh  1799. 
sliewB  that  a  full  consideratioo  was  given  for  this  2O0l.  4» 
It  is  made  payable  to  orders  a  cuncumstance  in  itself  suffi- 
cient to  shew,  that  the  party  intended  to  give  it  currenct/y 
and  make  it  negotiaUe*  So  far'  dien  it  has  all  the  requisites 
of  a  bill  of  exchange*  With  respect  to  the  address  or  di* 
rection  of  the  bill,  it  is  equally  as  dear  as  the  9um  to  be 
paid.  Who  was  Cb  pay,  or  in  other  words,  who  had  got  the 
eflEecta originally  into  his  hands?  Elliott^  the  obligqr.  The 
direcdon  therefore  must  have  been  to  him  to  pay,  and  to 
none  else,  because  he  only  was  the  debtor  or  person  bound 
to  pay.  But  it  is  sud  he  was  not  called  upon  in  the  proper 
msmner,  eidier  by  an  application  for  the  money,  or  by  suit 
at  law.  To  this  there  is  a  plain  answer.  He  was  noto* 
fiously  a  bankrupt  on  record,  not  by  common  reputation  or 
calculation  only,  but  by  the  return  of  the  sheriff,  and  the 
evidence  of  other  officers  of  the  court*  It  would  therefore 
have  been  a  waste  of  time  and  money  to  have  pursued  him 
further*  It  may  be  compared  to  drawing  a  bill  upon  one 
who  has  no  funds  of  the  drawer  in  his  hands,  or  to  a  de- 
clared bankrupt  after  he  has  given  up  all  his  effects.  The 
great  objection,  however,  in  this  case,  (and  the  one  upon 
which  the  defendant  principally  rests,)  appears  to  be,  that  this 
bill  was  drawn  upon  a  bond  not  negotiable^  and  not  being 
originally  so,  no  indorsement  can  give  it  negotiability*  Here 
is  the  rock  upon  which  he  has  split  in  this  case.  It  was 
never  contended  that  the  bond  was  negotiable  under  this 
county  or  that  the  plaintiff  could  recover  upon  the  bond,  in 
^negoti<2ble  quality.  It  was  only  urged,  that  notwithstand- 
ing this  bond  might  not  have  been  originally  negotiable  in 
itself,  still  die  defendant  might  mate  himself  liable  by  a  n<r- 
gotiabk  order  upon  it,  as  between  himself  and  any  subse^ 
quent  indorsee*  Such  indorsee,  it  is  true,  cannot  recover 
in  his  own  name  against  the  obligor  of  the  bond  ;  but  it  is 
insbted  that  he  legally  may  against  die  indorsee  upon  this 
newundertaUngy  when  he  gave  it  currency  or  threw  it  into 
circulation*  The  words,  ^*  pay  the  contents  to  y.  If*  or 
crdcry  forvalue receivedy^  certainly  made  a  new  undertaking. 
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1789.  and  changed  the  nature  of  the  contract  endreljr*  Instead  of 
being  a  debt  on  the  oUigation  agsdnst  the  obligor,  or  against 
the  assignor  by  the  assignee,  upon  an  implied  warranty,  it 
became  a  new  debt  by  the  custom  of  merchants,  so  as  to 
charge  die  defendant  upon  his  indorsement.  For  every  in» 
dorsement  is  in  the  nature  of  a  new  UlL  It  creates  a  new 
undertaking)  independent  of  the  original  one.  SaU.  125* 
133.  An  assignment  of  a  bill,  payable  to  y,  S.  or  bearer, 
is  not  a  good  assignment,  to  charge  the  drawer  with  an  ao 
don  on  the  bill,  but  it  is  a  good  bill  between  the  indorser 
and  indorsee ;  and  an  indorser  is  liable  on  an  action  for 
the  money,  for  every  indorsement  is  in  nature  of  a  new  bilL 
SaUt.  125.  133.  Shorw.  125.  3  Lev.  299.  So  that,  ad- 
mitting to  the  fullest  extent  of  the  word,  that  the  bond  is  not 
a  negotiable  paper,  still  the  indorsement  of  Freazer,  die 
defendant,  on  it,  makes  it  a  bill  of  exchange,  within  the 
custom  of  merchants,  and  makes  him  clearly  liable  on  that 
new  undertaking  alone. 

3.  The  count  for  money  had  and  received  is  the  most  ge- 
neral and  extensive  which  can  be  framed.  It  comprehends 
and  embraces  almost  every  possible  case,  where  a  person  is 
under  any  kind  of  obligation,  in  justice  or  equity,  to  pay 
money,  to  whonfisoever  he  may  be,  who  is  entided  to  re- 
ceive it.  Wherever  a  right  is  transferred,  all  the  incidents 
attached  to  it  go  with  it ;  so  that  whatever  obligation  the 
defendant  was  under  to  Hall,  the  plaintiff  Bay  acquired 
by  virtue  of  Hallos  transfer  to  him,  as  he  stood  exactly  in 
his  {Haws')  place.  This  right  forms  the  essence  of  every 
assignment  or  indorsement,  of  one  individual  to  another. 
The  plaintiff,  then,  being  in  die  situation  of  Hall,  natural 
justice  requires,  that  if  the  defendant  got  a  sound  and  good 
property  yrow  Hall,  he  should  give  the  value,  or  a  good 
consideration  for  it :  but  if  this  consideration  should  fail, 
the  same  principles  of  justice  require,  that  he  should  re- 
store back  what  he  had  got,  or  pay  its  value  to  the  plaintiff, 
the  indorsee  of  Hall.  In  Moses  and  M^Farlane^s  case,  2 
Burr.    1009,   10.  this  doctrine  is  very  fully  laid  down, 
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where  Lord  Mansfield  says,  the  courts  extend  these  kind        1789. 
of  actions,  so  as  to  reach  die  justice  of  every  case.     In   ^jJL 
one  wordy  he  333^8,  in  all  cases  where  the  defendant  is 
obliged,  by  the  ties  of  natural  justice,  to  refund  or  make 
good  the   money,  this  action  for  money  had  and  received 
will  lie* 

The  Court  were  of  opinion,  that  under  the  second  count 
in  the  declaration,  and  the  authorities  and  reasons  urged  in 
support  of  it,  the  plsuntiif  was  entided  to  a  verdict.  Every 
indorsement,  they  said,  was  a  new  undertaking,  and  gave 
negotiability  when  payable  to  order ^  and  for  value  received, 
altiiough  the  paper  itself,  on  which  the  indorsement  was 
made,  was  not  originaUy  negotiable.  That  this  bill  was 
sufficiently  certain  by  reference,  to  bring  it  within  the  law 
of  merchants.  As  to  the  first  and  last  counts  in  the  decla.* 
ration,  they  expressly  declared,  that  they  did  not  mean  to 
give  any  opinion  on  them,  but  would  reserve  themselves 
upon  those  points,  until  a  case  should  occur  where  it  would 
be  necessary. 

The  Jury  found  a  verdict  agreeable  to  the  opinion  of  the 
court,  but  did  not  allow  interest. 


MoNCiN  and  Wife,  late  Pendarvis,  against  Baker  and  Southern  Cir^ 

Stevens.  *^  * 

UPON  a  motion  and  application  for  a  writ  of  dower,  at  The  eourt 
Beaufort^  in  the  April  session  of  1789,  the  following  special  J^J,  ^o^^mh 
case  was  reserved  to  be  ai^ed  at  bar  in  Charleston.  to  the^'wSiffill 

Some  time  previous  to  the  year  1782,  Richard  Pendarvis  «»t»o»  »?^  ^ 

*  •'  .     .  ^    deprive  a 

intermarried  with   Mrs.  Mongin^  the   present  plaintiff's  person  of   % 

"  eommon    law 

tig^t ;  therefore,  the  widow  of  a  penOn  placed  on  the  confiscation  list,  is  entitled  to  her 
llbver. 

1|OL.  t.  K 
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1789.        wife  ;  and  they  lived  and  cohabited  together  till  Pendarvia 
w^v<>^    died.     By  the  yacksonborough(a)  assembly  of  1782,  the 
wife        heirs  and  devisees  of  Pendarois  were  placed  on  the  confis^ 
Baker  and    cation  Ust ;  and  since  the/e'oc^,  part  of  his  estate  was  sold 
N%?**' .    by  the  commissioners  of  confiscated  estates,  to  Stevens^  one 
lape     where  of  the  defendants ;  and  the  residue,  by  an  act  passed  io 
ti<m  lav  w^  1784,  was  restored  to  Baker ^  the  other  defendant.     The 
^***^  '  question,  therefore,  was,  whether  the  plaintiff's  wife  was 

entided  to  dower  in  her  former  husband's  estate,  or  not  ? 
Demiissure^  in  support  of  the  application,  contended, 
that  the  conunon  law  right  of  Mrs.  Mongin  became  com- 
plete by  the  death  of  Pendarvis^  her  former  husband,  with- 
out any  judgment  or  treason  ag&inst  him.     2  Black.  129, 
80.     It  could  not  be  taken  away  from  her,  but  by  some  act 
of  her's,  amounting  to  forfeiture  ;  or  by  some  law,  which, 
disregarding  private  rights,  had  disfranchised  or  divested 
her  of  this  estate.     In  the  present  case,  it  was  not  pretend* 
ed  she  had  committed  any  act  which  forfeited  her  claim  of 
dower.     Innocent,  therefore,  herself,  her  right  must  remain 
unimpeached,  unless  some  law  deprived  her  of  it.     The 
only  act  or  law  in  being,  which  can  possibly  affect  the  claim, 
is  the  confiscation  act  of  1782.     By  a  clause  in  this  act,  the 
estate  of  the  heirs  and  devisees  of  Pendarvis  is  confiscated^ 
What  was  this  estate  ?     A  fee-simple-^liable  to  all  incum- 
brances and  charges.     One  of  the  first  and  highest  of  these, 
in  the  eye  of  the  law,  is  a  widow's  claim  for  dower.     It 
is  preferable  in  law   to  mortgages  and  judgments.     The 
state  could  not  acquire  any  greater  or  higher  estate  in  the 
lands  in  question,  than  the  heirs  and  devisees  of  the  de- 
ceased would  have  had.     And  if  it  had  gone  over  to  them, 
would  it  not  hsive  been  chargeable  with  the  widow's  dower  ? 
Most  certainly  it  would.     With  what  apparent  justice  then, 

• 

can  the  state  be  supposed  to  acquire  a  greater  right  than  the 
heirs  and  devisees  would  have  done.  If  such  a  doctrine 
were  once  admitted,  it  would  in  fact  be  saying,  that  a  body 
politic  or  corporate  has  greater  rights  than  an  individual 
citizen.  Her  right,  however,  is  not  inconsistent  with  the 
confiscation  act.     This  act  enables  the  commissioners  to  gell 
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SO  much  as  is  confiscated ;  that  is,  so  much  as  the  state  ac*        irsg. 
quired,  which  only  reaches  the  estate  of  the  heirs  and  de-    3^^^,^^^^  ^^ 
visees.     They  held  one  estate  j  she  another.     The  act  ex-         ^'^^ 
pressly  reaches  their  estate,  but  does  not  in  the   smallest    Baker  and 
degree,  attach  itself  upon  her^s.     He  quoted  2  Black*  Com* 
to  shew  that  different  persons  may  hold  different  estates  in 
the  same  laild.     Also,  Id.  199.     From  whence  he  argued^ 
that  the  omission  of  her  estate  in  the  lands  in  question^ 
proved,  that  die  legislature  never  intended  to  extend  this 
heavy  penalty  to  the  widow. 

He  next  contended  that  common  law  rights  wete  sacred 
in  dieir  nature,  and  not  to  be  set  aside  lighdy,  by  intend*' 
ment  or  implication.  On  the  contrary,  that  acts  of  attamdtt 
were  generally  looked  upon  with  a  jealous  eyci  They 
were  highly  penal,  and  for  that  reason  it  was  a  well  known 
nde,  that  all  penal  statutes  were  to  be  construed  strictly* 
1  Black.  Com.  87,  88,  89« 

It  might  be  urged,  he  said,  that  the  confiscation  act 
amounted  to  a  bill  of  attainder  against  Pendarvis  ;  that  it 
was  tantamount  to  a  conviction  and  judgment  fot*  treason  at 
common  law,  which  amounted  to  a  forfeiture  of  the  widow's 
claim  of  dower.  But  this  he  denied.  At  common  law,  it 
is  true,  that  a  conviction  and  judgment  of  treason  worktf 
2i  forfeiture  of  dower,  (2  Blaci.  Com.  136.)  but  none  such 
was  pretended  in  this  case.  Pendttryis  was  never  called 
upon  to  answer  in  his  life-time ;  nor  was  any  judgment  of 
treason  ever  entered  up  against  him.  As  to  the  terms  of 
ifae  act  itself,  there  was  nothing  in  it  which  would  amount 
to  an  attainder,  unless  it  was  by  a  fotced  construction,  no 
wise  consistent  with  the  humane  principles  of  our  constitu* 
tion.  Constructive  treasons  and  attainders,  are  the  most 
dangerous,  the  most  pernicious  doctrines  ever  introduced 
among  mankind ;  fit,  perhaps,  for  a  star  chamber,  but  not 
for  a  country  which  boasts  of  civil  liberty.  The  confisca* 
tion  law,  he  granted,  did  punish  certain  classes  of  political 
offenders,  for  certain  offences,  (in  many  instances  not 
capital  by  die  then  existing  laws,)  by  confiscation  of  theif 
property,  and  banishment  of  their  persons ;  which,  n«t« 
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17S9.       withstanding  it  was  highly  penal,  did  not  amount  to  an  at* 
^^''^f^^    tainder,  tiiiitr  ^expressiy^  or  by  operation  of  law*    And  to 

Mon»n  and       .         .  .  111  1  •  i_ 

wife  give  It  a  contrary  construction,  would  be  stretching  the 
Bakor  and  penal  system  to  an  extent  not  authorised  by  the  principles 
Stevena.  ^£  ^^j.  government,  or  the  spirit  of  our  criminal  jurispru- 
dence. Our  courts  of  justice,  surely,  would  not  be  fond 
of  making  im^&V^  attainders.  The  doctrine  ofattaindera 
and  forfeitures,  he  said,  was  losing  ground  daily.  It  was 
considered  as  a  barbarous  and  odious  policy^  whidi  took  its 
origin  in  the  times  of  feudal  rigour*  It  first  was  punishing 
a  man  without  giving  him  a  trial  or  a  hearing  in  his  own 
defence,  and  then  extending  the  punishment,  which  ¥rBS  du£ 
to  the  guilty  only,  to  innocent  persons,  who  could  not  poa- 
sibly  be  concerned  in  the  offence.  For  these  reasons,  the 
best  informed  writers  of  the  present  age  had  exerted  their 
talents  to  place,  in  proper  colours,  the  injustice  and  ini- 
quity of  such  a  system.  He  was  happy  to  say  that  they 
had  succeeded  greatly  in  their  endeavours,  to  enlighten 
legislators  and  statesmen  on  the  subject,  and  consequently 
to  mitigate  the  evib  which  had  been  brought  upon  so  many 
nations  by  an  adherence  to  it ;  and  he  hoped  that  the  day 
was  not  (ar  distant,  when  the  good  sense  and  liberality 
of  the  people  of  America  would  abolish  it  entirely.^ 

Moultrie^  attorney'-generaly  against  the  motion.  By  the 
common  law,  the  widow  of  a  person  attainted  of  treason 
forfeits  her  right  ofdoxver  ;  and  the  reason  of  the  thing 
speaks  in  support  of  the  principle*  For  the  common  law 
goes  upon  the  idea,  that  husbands  are  oftentimes  influenced 
and  governed  by  the  sentiments  and  conduct  of  their  wives* 
If)  therefore,  they  do  not  exert  this  influence,  by  example 
and  dissuasion,  they  afe  considered  in  the  law,  as  having 

*  These  sentimenis  hare  rerj  generally  prevailed  throughout  Avajtvica^ 
for  Ly  the  3d  article  of  the  constitution  of  the  Xlnitsd  Stales,  it  is  declared, 
•*  that  no  attainder  of  treason  shall  work  a  con^uptwn  of  blood,  or  forfeiture, 
except  during  the  life  of  tlie  person  attainted."  And  the  8d  section  of  the 
Otli  article  of  our  state  constitution,  adopted  in  1790,  sajs,  **  that  no  bill  of 
**  ottaindtT,  ex  post  facto  law,  or  law  impairing  the  obligntion  of  conti'acts, 
'••  aliall  ever  be  passed  by  the  legislature  of  this  state." 


r 


OF  THE  STATE  OF  SOUTH-CAROLINA.  n 

incurred  audi  a  de^ee  of  guilt,  as  to  forfeit  every  right  or        1789. 
daim  under  their  husbands.     It  is  true,  that  Pendarvis  has  J^J^T^^ 

Mongm  wbA 

not  been  convicted  agreeable  to  the  rules  of  the   common         wife 
law ;  and  that  there  is  no  act  in  force  which  can  affect  her    Baker  aqd 
daim  to  dower,  except  the  confiscation  act  passed  in  1782* 
The  policy  of  this  law,  he  said,  had  been  frequently  called 
in  question  on  other  occasions,  as  well  as  on  the  present. 
He  was  no  friend  to  acts  of  attsunder  in  general,  as  they  had 
l^ven  rise  to  shameful  abuses  and  crud  extortions  in  other 
countries ;  and  the  influence  of  them  had  been  felt  l^  in- 
nocent descendants,  long  after  the  causes  had  ceased  which 
gave  rise  to  them,    fiut  in  this  country,  he  did  not  think 
that  the  one  under  consideration  was  founded  on  that  bar- 
barous system  of  extortion  or  persecution,  which  had  been 
90  often  attributed  to  it.     There  were  times  and  circum* 
stances  when  such  a  measure  was  not  only  necessary,  but 
perfectly  justifiable.     Such  a  period  once  existed  in  South* 
CaroUmu     It  was  well  known,  that  in  1782,  nearly  all  the 
coin  in  America  had  been  drained  out  of  it.     In  the  public 
treasury  there  was  none.     The  paper  currencies,  which  had 
^rved  to  bear  up  the  people  for  several  years,  under  the 
pressure  of  the  war,  had  ceased  any  longer  to  have  a  value. 
At  the  same  time,  a  formidable  army  of  the  enemy  were 
ravaging  and  laying  waste  the  country.     In  this  situation, 
without  resources  to  raise  men,  or  carry  on  military  ope» 
rations  to  check  their  career,  what  was  to  be  done  i     To 
procure  the  means  was  the  object,  and  the  statesmen  who 
regulated  the  public  concerns  at  that  day,  saw  the  property 
€>f  a  very  numerous  dass  of  the  community  protected,  who 
had  relinquished  the  defence  of  their  country*;  many  o)f 
whom  had  either  taken  up  arms  against  it,  or  were  aiding 
the  enemy  with  their  advice  and  counsel     It  naturally  oc- 
curred to  them,  that  these  men  had  forfeited  every  claim  to 
the  protection  of  the  state,  and  every  right  of  property  they 
held  under  it.     The  precedent  and  example  of  other  nations 
sanctioned  the  measure,  and  necessity  justified  it. 

With  regard  to  the  legal  effects  and  operation  of  the  law, 
it  is  an  act  of  attainder  to  all  intents  and  purposes.     The 
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1789.        persons  mentioned  in  the  act  bad  been  guilty  of  treason. 
i|J|^^^^Jj[^   The  offenders,  however,  were  out  of  the  reach  of  justice^ 

wife  and  there  was  no  possibility  of  bringing  them  to  condign 
l»kerand  punishment.  The  act,  therefore,  extended  the  conse- 
quences of  the  offence  to  the  only  thing  within  their  reach, 
to  wit,  their  property,  which  very  properly  became  a  for- 
feiture to  the  state.  In  the  confiscation  act,  there  is  no  ex- 
ception as  to  the  claim  of  dower.  If  it  had  been  the  inten- 
tion of  the  legislature,  that  it  should  have  been  saved  to  the 
widows  of  the  persons  mentioned  in  the  act,  it  would  have 
been  expressly  mentioned.  In  various  acts  of  parliament 
defining  treasons^  and  creating  new  felonies,  (1  Edw»  VL 
c.  12.  5  Edxv.  VI.  5  Eliz.  c.  14.)  there  are  express  re- 
servations of  dower  to  tlie  widow,  which  confirms  the  doc- 
trine, that  unless  there  is  an  express  reservation  of  the  right, 
it  is  merged  in  the  husband's  forfeiture.  In  the  17di  sec- 
tion of  this  act,  there  is  a^rovision  made  for  the  wives  and 
children  of  the  persons  therein  mentioned,  which  is  another 
corroborative  proof  that  the  reservation  of  dower  was  never 
in  the  contemplation  of  the  legislature.  Besides,  the  incon- 
veniences would  be  great,  were  such  a  claim  once  admit- 
ted :  for  the  state  had  warranted  the  titles  to  purchasers, 
against  all  claims  and  demands  whatsoever.  If,  therefore, 
the  door  was  opened,  it  would  be  productive  of  endless  de- 
mands against  the  state,  to  make  compensation  for  claims  of 
this  kind.  It  was  the  policy  of  the  law  to  quiet  posses- 
sions, and  not  to  permit  them  to  be  called  in  question,  after 
so  great  a  length  of  possession  by  peaceable  proprietors. 

GailJardy  in  reply,  arraigned  in  a  very  animated  manner,  the 
policy  of  this  act,  as  against  justice  and  natural  right,  and 
contended,  that  as  there  had  been  no  conviction  of  Pendar* 
Sfis  for  treason,  no  forced  construction  could  be  given  to  the 
act,  so  as  to  effect  the  claim  for  dower.  That  the  whole  of 
the  attorney-general's  arguments  rested  upon  the  supposed 
intention  of  die  legislature,  which  was  not  warranted  by  the 
terms  of  the  law  itself,  as  not  one  clause  in  it  related  in  the 
smallest  degree  to  the  claim  of  dower.  That  this  was  a  com- 
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mon  law  rig^t.     It  was  one  of  the  most  important  which        1799. 
that  ancient  law  secured  to  the  female  sex.     Our  forefathers    i"^^'^*^ 

,  .  JVIon^in  and 

had  always  respected  it,  and  in  their  excess  of  caution  ex-        ^afe 
pressly  reserved  it,  when  new  felonies  were  created,*  though    Baker  and 
unnecessary ;  for  it  is  a  maxim  of  law,  that  the  common      ^^^^^^ 
law  shall  never  be  altered,  by  implication  or  intendment. 
And  if  the  spirit  of  a  former  'century  could  support  this 
claim  of  dower,  he  hoped  that  we,  their  descendants,  more 
enlightened  than  they  were,  would  not  be  less  careful  in  pre* 
serving  the  right. 

Holmes^  contra,   admitted,    that   there  was  no  express 
words  in  the  confiscation  act,  which  took  away  the  claim  of 
dower  from  the  widows  of  the  persons  mentioned  in  the  act  j 
but  contended,  it  was  a  fair  inference  or  deduction  from  the 
whole  scope  and  tenor  of  the  act.     The  offence  of  treason, 
which  was  the  offence  the  act  intended  to  punish,  wrought 
a  forfeiture  of  dower ;  and  when  the  offence  was  once  de- 
clared by  law,  it  was  tantamount  to  a  con\iction,  and  all  the 
consequences  followed  after.     The  intention  of  the  legisla- 
ture was,  to  transfer  the  property  complctehj  from  the  offen- 
der, and  all  claiming  under  him,  to  the  state,  exonerated 
from  every  charge,  except  bona  fide  creditors,  and  to  that 
end  a  clause  was  inserted,  which  says,  "  The  act   shall  be 
construed  liberally,  for  effectuating  the  purposes  in  the  bill," 
and  the  construction  which  this  clause  had  in  view,  was  such 
a  one  as  vgould  deprive  the  offenders,  and  all  under  them  for 
ever,  of  the  estate  in  question. 

Cur.  adv.  vult. 

And  now,  ort  the  adjournment  day  of  May  term,  1789, 
^  the  judges  present, 

The  Court  were  unanimously  of  opinion,  that  as  there 
had  been  no  conviction  of  Pendarvis  for  treason,  in  his 
life-time,  there  was  consequendy  no  forfeiture  of  dower  at 
^pmmon  law.  And  with  regard  to  the  confiscation  act,  there 

*  Stat  1  Edir.  YI.  eh,  12.    5  Edw.  \l.    5  Etiz.  cli.  14 
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1789.        is  no  express  attainder  or  declaration,  ^t  he  had  been  goslty 
^^"^T'^    of  treason,  or  any  express  words  which  can  affect  his  wi- 

Mon^n  and  "L,  , 

wife         dow  s  dower.     The  maxim,  that  penal  laws  are  to  be  con- 
Baker  and    strued  stricdy,  IS  a  wise  one.     The  court  is  not  bound  to 
give,  nor  will  diey  ever  give  such  a  harsh  construction  to 
the  act,  as  to  deprive  a  widow  of  a  common  law  right,  when 
the  act  itself  is  silent  upon  die  subject.^ 
Let  the  writ  of  dower  therefore  issue. 


Stevens. 


Southern  Keating  and  Wife  against  Reynolds. 

Ciradt. 

.f .  having  two  THIS  was  another  case  from  Beaufort  district.  The  ac- 
and^C  de^scs  ^*^°  was  trover  for  sundry  slaves,  and  the  right  of  property 
Scin*aiid  to  ^^n^^  upon  the  construction  of  a  will,  and  the  limitation 
^e  '^^^  5*^  over  of  personal  chattels.  The  jury  had  found  a  special 
for  ever,  cer-'  verdict,  subject  to  the  opinion  of  the  court,  as  follows, 

tain   personal 
chattels;    but  VIZ. 

aaid  A*  and  **  That  Samuel  Thorpe^  in  his  life-time,  duly  made  and 
WMow?**  it  "  published  his  last  will  and  testament,  bearing  date  the  6th 
t^'^f7£t  "  JOecember,  1777  ^  and  soon  after  departed  this  life.  That  in 
bod^  to  live,  ^*  and  by  the  said  will,  he  gave  and  devised  to  his  son,  Sa^ 

then    he    de- 

%nsed  the  said  "  muel  Thorpe^  a  tract  of  land,  containing  500  acres  ;  a  house 
**  cquaHy  di^  *'  soid  lot  in  Beoufort,  together  with  the  fourth  part  of  his 
♦'sunkors!*'*^  "  Stock  of  horses,  catde,  &c.  and  twelve  negro  slaves,  to 
J?,    marries,  a  ^j^  (here  namincr  them.)  to  be  at  the  said  Samuel  Thorpe^s 

and  has  issue  ?  v  o  '•  r 

now  alive ;  c.  **  own  disposal  at  the  age  of  twenty-one,  and  not  before. 
ries,  and  has  a  ^^  But  if  the  said  Somuel  Thorpe  should  die  without  issue  of 
rive,but  which  ^^  his  body,  then,  and  in  that  case^  the  said  slaves  and  lands 
div*8  tSteAu  "  should  be  equally  divided  between  his  daughters,  Martha 

birth ;  and  at.  cig^d  Sarah  Thorpe,  and  their  heirs  forever.  That  he  de- 
ter Its  death,  •«    ^ 

C.    the    mo- 
ther,      dies,       *  In  the  case  of  Mrs.   WeUt,  who  made  a  similar  elaiin  of  dower,  it   was 

without  leav-  n^jnaj^tcd,  after  full  argument,  although  her  husband  had  been  banished  for 

mg  anj'  issue  o  •»  » 

nUve   at    the  tteason,  and  his  estate  eonfiscated.    See  2d  vol.  page      ,  so  that  the  law  on 

time  of    her  this  subject  may  be  ooDsidercd  as  settled. 

death.     This 

limitation     o- 

ver  to  J?,   is  not  a  UmitatiQn  over  after  an  mdejimte  failure  ofistue  ;  and  therefore  good* 


r 
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^  vised  and  bequeadied  to  his  ssud  daughter  Martha^  the  ^T^- 
**fourdi  part  of  his  stock  of  horses,  catde,  &c«  together  g^J'^^^ 
**  with  fourteen  negroes,  to  wit,  (here  also  naming  them^)  to  w»fe 
**  her  the  said  Martha  Thorpe^  and  the  heirs  of  her  body  for  Reynolds. 
^^ever.  That,  in  like  manner,  he  devised  and  bequeathed 
**^to  his  daughter  Sarah  another  fourth  part  of  his  stock  of 
•*  horses,  catde,  &c.  with  fourteen  negroes,  viz.  (here  jiamed^ 
^^to  the  said  iV^roA  Thorpe  9nd  the  heirs  of  her  body  for 
^  even  But  if  the  said  Sarah  and  Martha  Thorpe  should 
**die  xuith  (out^  he  intended,  it  is  supposed)  having  a  lawful 
**  heir  of  their  A^J^  to  live^  then,  and  in  that  case,  he  gave 
^and  devised  those  slaves  above  mentioned,  them  and  their 
•*  increase,  to  be  equally  divided  to  the  survivors.^  The 
special  verdict  further  stated,  that  after  the  death  of  the  said 
Samuel  Thorpe^  his  son,  Samuel^  died  under  age  and  intes- 
tate ;  that  after  the  death  of  Samuel  Thorpe^  the  son  of  the 
iestator,  the  present  plaintiff,  Keating^  married  Sarah 
Thorpe^  one  of  the  daughters  and  legatees  of  the  testator, 
and  that  they  had  issue  now  alive.  That  James  Norrts 
married  Martha^  the  other  daughter,  and  had  issue  bom 
alive,  but  which  died  a  few  days  after  its  birth,  and  that 
after  the  death  of  the  child,  Martha^  the  mother,  died, 
without  leaving  any  issue  alive  at  the  time  of  her  death ; 
Aat  at  the  time  of  the  death  of  the  said  Martha^  the  -said 
James  Norris,  lier  husband,  was  possessed  of  the  negrpes 
and  stock  bequeathed  to  her,  by  her  father,  and  soon  after 
sold  part  of  the  said  negroes,  to  wit,  Adam^  Hannah^  and 
young  Adam,  to  Reynolds^  the  defendant  in  this  action,  who 
reft»ed  to  deliver  them  up  ;  the  jury,  thereforer,  submitted 
to  the  court,  whether,  upon  the  whole  of  the  above  facts 
stated,  the  phuntifls  were  entided  to  the  negroes  in  ques- 
tion, or  not  i  That  if  the  plaintiffs  were  entided  to  them, 
tfien  they  found  for  the  plaintiffs ;  but  if  not,  then  they 
found,  &c«  for  the  defendant. 

Desaussure,  for  the  [damtiff,  Isdd  it  down  as  a  maxim  in 
kw,  that  in  the  construction  of  wills,  the  intention  of  the 
testator  should  be  the  guide.    That  wherever  that  intention 

troL.  ^  h 
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1789.  ^^  manifest,  from  the  words  in  the  will,  the  words  them* 
^•^^y^^^^  selves,  and  the  true  meaning  and  import  of  them,  ought  to 
^*wlfe  *"  govern.  But  in  cases  of  doubt  and  obscurity,  courts  would 
Reynolds.  S^  great  lengths,  in  order  to  effectuate  the  general  intention 
of  the  testator,  if  consistent  with  law#  To  support  this 
doctrine,  he  quoted  1  Bum  50,  51.  233.272,  3.  2  Birr* 
^  1111.  3  Burr.  1581,  2.  1622.  4  Burr.  2249.  Corvp.  31. 
That  the  intention  of  the  testator  was  plain  and  evident  from 
the  tenor  of  this  will.  He  obviously  intended,  that  his 
children  should  possess  his  estate,  in  preference  to  stran- 
gers ;  and  that  in  case  of  the  death  of  either  of  them, 
without  leaving  children,  that  the  share  or  portion  of  the 
child  so  dying. without  issue,  should  go  over  to  the  survi- 
vor. The  words  of  the  will,  which  e^'ince  the  intention, 
are  these ;  "But  if  the  said  Sarah  and  Martha  Thorpe 
"  should  die  with  (^oiit)  (the  syllable  "  out'*  being  omitted 
**  through  a  clerical  mistake  in  the  person  who  drew  the 
*'  will)  having  a  lawful  heir  of  their  body  to  Uve^  then  and 
*'  in  that  case  he  gave  and  devised  tliose  slaves  above  men- 
*'  tioned,  and  tlieir  increase,  to  be  equally  divided  to  the 
"  survivors."  From  the  phraseologj*  of  diis  clause,  it  is 
certain,  that  the  will  was  not  dra>jm  by  an  accurate  lawyer  or 
draftsman,  but  it  is  sufficiently  clear  at  the  same  time  to  show 
the  testator's  meaning,  to  wit,  that  if  either  of  his  said 
children^  or  daughters^  died  without  issue,  the  share  of  that 
daughter  or  child  should  go  to  the  survivor.  This  then  being 
clearly  the  meaning  of  Thorpe^  the  testator,  the  only  ques* 
tion  for  the  court  was,  whether  there  was  any  rule  of  law 
against  this  limitation  over  to  the  survivor.  Upon  this  last 
point,  he  conceded,  that  a  limitation  over  of  a  personal 
chattel,  after  an  indefinite  failure  of  issue,  was  void.  The 
policy  of  the  law  was  against  it,  because  of  its  having  a  ten-^ 
dency  to  create  perpetuities  in  a  chattel  interest,  which  the 
law  abhors.  The  cases  in  2  Black.  398.  and  1  Peere  Wms* 
290.  were  both  in  point  against  such  limitations*  But  he 
contended,  that  if  the  limitation  over  be  confined  to  such 
issue  as  shall  be  livin-^  at  the  time  of  the  death  of  the  first 
taker;  or,  if  the  limitation  over  is  to  take  effect  in  the  life* 
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Hme  of  any  person  or  persons  then  in  being  ;  or  if  it  is  con^  irso. 
fined  to  a  certain  number  of  yearsy  that  then,  and  in  either 
of  these  cases,  the  limitation  was  good,  and  such  as  the  law 
will  maintain.  In  these  cases,  the  generality  of  the  expres-  Reynolds 
sions,  "  heirs  of  the  body^^  or  "  issue"  which  would  look 
forward  to  an  indefinite  failure  of  issue,  is  qualified  by  be- 
ing reduced  to  a  certain  number  of  years,  or  to  a  life  or 
lives  then  in  esse^  &c.  This  doctrine  is  established  and 
confirmed  by  a  variety  of  adjudged  cases*     In  the  case  of  * 

Lamb  and  Archer^  (1  SalL  225.)  the  testator  11.  devised  a 
term  for  years  to  A.  and  to  the  heirs  of  his  body,  and  if  he 
die  without  issue  living,  then  to  A  The  court  held  this 
a  good  limitation  over  to  5.  the  contingency  happening  or 
arising  within  the  compass  of  a  life  then  in  being.  The  pre* 
sent  case  then  comes  exacdy  within  the  rule  of  law  laid 
down  in  that  of  Lamb  and  Archer.  Here,  he  said,  the  limi* 
tation  is  to  the  issue  of  Mrs.  Norris^  living  at  the  time  of 
her  death.  But,  in  default  of  issue,  then  to  the  survivor, 
who  is  Mrs.  Keating.  The  contingencies  happened  too  in 
the  life-time  of  Mrs.  Keating^  for  both  her  sister  and  in- 
fant died  while  she  was  living.  They  were  both  in  the 
compass  of  her  life.  So  that  in  fact  this  limitation  is  con« 
fined  to  the  issue  of  Mrs.  Norrisy  living  at  the  time  of  her 
death  ;  but  on  failure  of  such  issue,  then  to  take  effect  in  the 
life-time  of  Mrs.  Keating  then  living.  So  likewise  in 
Fktcher^s  case,  1  Eq.  Abr.  193.  a  devise  of  a  term  was  to 
F.  but  if  F*  should  die  before  the  term  expired,  without 
having  issue  of  his  body  then  livings  remainder  over  to  i). 
This  was  held  a  good  reniainder.  In  this  last  case,  the  li- 
mitation over  was  upon  this  contingency  ;  if  he  die  without 
issue  then  living,  that  is,  at  the  time  of  his  deaths  which  is 
good,  because  the  contingency  must  happen  within  one  life, 
or  not  at  all  ^  for  upon  his  death  it  will  certainly  be  known 
whether  he  leaves  issue  or  not.  If  he  does^  the  con  tin* 
gency  cannot  take  place.  If  he  does  not,  then  it  may ;  and 
this  being  to  happen  within  the  compass  of  a  life,  is  good 
as  an  executory  devise.     In  Feere  Wms.  534.  A.  devised  his 
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1789.        personal  estate  to  histwo  nephews^fi.  and  C*  and  if  eithaR 
of  them  should  die  without  duldren,  then  to  the  survivor* 


Keating  auU 

^U'e         It  was  held  that  dying  without  children^  must  mean^  cnuareth 
Btynoidi.    Uving  at  the  death  of  the  party  ;  because  the  immediate  U-- 
mitation  over  was  to  the  survivor,  consequendy  the  devise 
over  was  a  good  devise* 

1  he  other  cases  which  were  quoted  as  in  point,  and  re- 
marked on,  were  Sheffield  v.  Lord  Orrery.  3  Atk.  283.  T. 
Forth  and  Chapman.  1  P.  Wms.  6a3.  Atkinson  and  Hut'- 
chiHSOn.  3  P.  JVtnSf  250.  Harmon  and  Dickinson^ 
Brown^s  Rep.  91,  Duke  of  Norfolk^s  case.  Feame^  354^ 
Sy  6,  7,  8,  &c. 

Holmesy  for  defendant,  admitted,  that  in  the  constructionr 
of  wills,  the  intention  of  the  testator  ought  to  govern,  un- 
kss  the  devise  is  contrar}'  to  the  policy  of  the  law ;  ia 
which  case  the  law  was  paramount  to  the  will  of  the  tes* 
tatofy  and  would  control  the  intention.  That  the  limita- 
tion in  this  case  was  only  of  the  personal  property.  That, 
ch  ittels  might  be  limited  over  in  particular  cases ;  but 
wherever  it  was  after  an  indefinite  failure  of  issue^  it  w^ 
too  remote,  and  the  property  vested  in  the.  first  taker.  He 
cited  and  principally  relied  on  the  case  of  Beaucleri  and 
Dormer y  (2  AtA.  SOB.)  The  question  in  that  case  arose 
upon  the  construcdon  of  a  clause  in  General  Kirk^s  will. 
Klrk^  in  his  will,  says,  ^^  I  make  Miss  Dormer  my  sole 
^^  heir  and  executrix,  and  if  she  dies  without  issue^  then  to  go 
**  to  Lord  George  BeauclerkJ^  A  bill  was  afterwards  brought 
by  Lord  Beaucleri^  to  have  an  inventoiy  taken  £rom  the  de« 
fendant.  Miss  Dormer,  on  oath,  of  all  the  personal  estate 
of  Gen.  Kirk^  and  that  the  complainant's  interest  might  b^ 
established  by  a  decree  of  the  court,  and  that  the  inventor;^ 
might  remain  as  evidence  of  the  personal  estate,  in  case  the 
contingency  should  happen.  But  Miss  Dormer  refused  it^ 
and  insisted  diat  she  had  an  absolute  right  both  to  the  real 
and  personal  estates,  and  that  she  was  not  obliged  to  ao» 
count*  Lord  Hardwicke  held,  that  the  limitation  over  was 
void,  4nd  cannot  be  confined  to  the  defendant's  d^ing  w/Apt 
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mti  is&ue  living  at  the-iime  of  her  deaths  and  therefore  dis-        1780. 


missed  the  pbdntiiTs  bill.     In  the   above  case,  the  ^me    Keatinsi»4 

grounds  were  taken  for  the  complainant,  as  those  relied  on        ^^ 

by  the  plaintiff  in  the  present  case  \  namely,  that  it  was  the     ReyaoUfc. 

intention  of  the  testator,  that  if  the  defendant  died  without 

issue  living  at  her  death,  that  then  Lord   George  should* 

take.     And  it  was  contended,  that  the  vulgar  meaning  of 

ibe  words  ^*  dying  without  issue,"  had  always  been  regard* 

cd  by  the  court,  as  having  no  issue  at  the  time  of  the  death. 

YfX,  the  Lord  Chancellor  said,  ^^  I  do  not  think  the  con- 

^  struction  contended  for  on  behalf  of  the  plaintiff,  is  sup- 

^  ported  by  any  one  case  whatever  ;  and  therefore  as  the 

"  words  in  the  will  are  general  and  unrestrained^  the  limita^- 

^tion  over  must  be  void."     So  likewise  it  was  contended, 

that  the  words  in  Thorpes  will  were  general  and  unrestrain-     ^ 

ed ;  that  they  comprehended  and  took  in  a  whole  genera- 

ticHi ;  that  they  were  like  heire  of  the  body^  which  created 

an  estate-tailj  and  extended  not  only  to  the  immediate  is* 

sue,  but  to  all  who  might  descend  from  her  from  generation 

to  generation.     Consequendy,  the  limitation  over  was  too  . 

remote,  and  not  warranted  by  the  rules  and  policy  of  the 

law.     The  case  of  Seid  v.   Snel/^  2  Ati.   647.  is  also  in 

pointy  where  it  is  laid  down,  that  a  limitation  over  after  a 

general  dying  without  issue^  is  bad. 

Pinckney^  on  the  same  side^  urged,  that  all  the  cases  cited 
for  the  plaintiff  related  to  implied  estates^taily  and  not  to  eX' 
press  ones.  That  this  was  an  express  estate*tail,  and  be- 
ing of  a  personal  chattel,  vested  the  property  in  the  first 
taker.  Fearne^  345.  1  Vez.  154.  2  P.  Wms.  290.  Daw 
V.  Pitty  Feame^  347.  BrtrwrCs  Cha.  Rep.  170.  188.  But 
considering  the  estate  as  a  conditional  fee,  still  the  con- 
dition was  performed  by  having  issue^,  which  vested  the 
property  absolutely  in  Mrs.  Norris,  the  devisee.  The  lan- 
guage of  the  law  on  tiiis  occasion,  was  simply  and  plainly 
this.  That  the  testator  meant  to  give  the  negroes  in  ques- 
tion  to  his  daughter  Martha^  provided ^he  had  issue.  She 
had  issue.    Consequently,  the  condition  upon  which  she 
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>  t7t9,       vas  to  have  the  estate  being  performed,  the  property  abso- 

^^^^y^^^^    lately  vested  in  her  upon  the  performance.     That  even  if 

wite        the  limitation  over  was  good  originaHyj  yet  the  marriage  of 

Reynolds.     Martha^  and  her  having  issue,  destroyed  it ;  and  it  would 

be  against  the  rights  of  marriage  to  deprive  the  husband  of 

the  property  acquired  by  his  wife. 

RuUedge^  in  reply.     It  is  certainly  the  duty  of  the  court 
tp  support  the  intention  of  the  testator,  if  it  is  clear.     In 
this  will  there  is  a  double  contingency^  to  wit,  the  dying 
without  issue  by  JV(rs.  Norris^  and  a  survivorship  of  Mrsw 
Keating.     With   respect  to   the  first,  it  is  clear,  that  the 
dying  without  issue,  ought  not  to  be  construed,  an  indejiniie 
failure  of  issue  ;  but  a  dying  without  issue  living  at  the 
time   of  her  death.     The   words  are,  ''  but   if  the   said 
"  Sarah  or  Martha  should  die  without  having  a  lawful  heir 
'^  of  their  body  to  live^  then,  and  in  that  case,  to  the  ^z/;-- 
**  vivor.^^     The  words,  "  to  live,"  plainly  mean,  livijig  at 
the  time  she  should  die^  or  at  the  time  of  her  deaths  and 
clearly  qualify  the  generality  of  the   expressions,  "dying 
*'  without  issue,"  which  brings  this  case  within  one  of  the 
rules  of  law,  mentioned  by  the  first  counsel,  to  wit,  that 
the  limitation  was  good,  if  confined  to  such  issue  as  should 
be  living  at  the  death  of  the  first  taker.    The  word  "  theny^ 
which  immediately  follows  the  words  *'  to  live^^  is  a  word 
of  reference,  and  confirms  this  construction,  as  it  relates 
back  to  the  determination  of  the  first  estate,  or  contingency, 
and  commences  the  sentence  which   carries  the  property 
over  to  the  second  contingent  person,  Mrs.   Keating^  then 
living,  which  carries  this  case  also  under  the  second  rule 
first  laid  down  by  his  colleague,  to  wit,  "  that  the  limitation 
**  is  good,  if  to  take  eftect  in  the  life-time  of  any  person 
**  then  in  being."     In  support  of  this  legal  position,  2  P. 
Wms.  686.     Duke  of  Norfolk^s  case,  Coxvp.  9.  600.     1  Eq. 
Co.  193.     1  P.  Wms.  534,  &c. 

The  judges  took  time  to  consider  this  case,  and  after- 
wards, on  the  adjournment  day  of  July  term,  1789,  de- 
livered their  opmions* 
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Grimke,  J.  said  he  had  been  so  much  indisposed  dur-        i7S9. 
ine  the  argument,  *  as  to  have  been  unable  to  give  the  case 

,  ,  Kcatin 

the  attention  which  it  merited.  He  had,  however,  perused 
the  opinion  of  Waties^  J.  and  concurred  with  him,  for  the 
reasons  he  assigned*  ^ 

Waties,  J.  Personal  estates  may  be  limited  over,  as 
well  as  real  estates,  provided  such  limitation  has  not  a  ten- 
dency to  create  a  perpetuity.  Everj'  thing,  therefore,  de- 
pends upon  the  remoteness  of  the  contingency.  In  the  pre- 
sent case,  I  am  of  opinion,  that  the  limitation  is  good,  be- 
ing within  those  reasonable  bounds  which  the  policy  of  the 
law  has  prescribed.  To  my  mind,  there  are  two  things 
for  the  consideration  of  the  court.  First,  the  intention  of 
^e  testator  \  and,  secondly,  whether  the  law  will  carry  that 
intention  into  ex^ution.  As  to  the  first  point,  it  is  very 
evident  that  the  testator  intended  to  benefit  his  own  chil- 
dren, and  that  his  estate  should  go  to  them  in  preference 
to  strangers ;  and  that  in  case  of  the  death  of  either  of 
them,  without  issue,  it  should  on  that  event  go  over  to  the 
survivor.  As  to  the  second  point,  whether  the  law  will 
carry  such  intention  into  effect,  I  admit,  that  if  the  inten- 
tion is  not  consistent  with  the  rules  of  law,  the  court  could 
not  effectuate  it.  Moreover,  that  if  there  were  no  words 
in  the  will  controlling  the  general  words  creating  an  estate- 
tail,  the  legal  doctrine  must  prevail,  and  the  property  would 
vest  in  the  first  taker.  And  further,  that  the  testator's  in- 
tention to  control  the  general  words  must  be  express^  or 
arise  by  strong  implication.  2  Vez»  642.  Having  con- 
sented to  and  laid,  down  these  general  positions,  I  proceed 
to  examine  the  wilL  The  will  gives  the  negroes  in  ques- 
tion to  Martha  Thorpe^  but  upon  the  contingency  of  her 
leaving  no  children^  (for  the  words  **  heir  of  her  body  to 
"  live^^  mean  children^  if  they  mean  any  thing,)  then  to 
the  survivor.  This  term  "  survivor"  is  a  term  of  much 
import  here.  It  carries  with  it  the  idea  of  the  longest  liver, 
provided  the  other  sister  should  leave  no  children  behind 
her  \  that  is,  none  livbg  at  the  time  of  her  deadi,  for  if 
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she  had  left  a  child,  that  child,  or  those  dainung  under  it, 
must  have  taken.  But  as  there  was  none  living,  then  she 
who  should  survive,  was  the  person  to  take.  This,  then,  is 
not  a  limitation  depending  upon  a  remote,  but  a  very  limit- 
ed contingency.  One  which  was  to  happen  in  a  very  shor£ 
period,  during  the  life  of  a  person  then  living,  and  cannot 
be  called  a  limitation,  after  an  indefinite  failure  of  issue j  to 
a  person  not  then  in  esse.  One  of  the  best  rules  for  con- 
struing wills  is  that  laid  doMm  in  Doug.  327.  to  wit, 
^^If  a  testator  makes  use  of  legal  phrases,  or  technical 
^*  words  only^  the  court  is  bound  to  understand  them  in  the 
^'  legal  sense.  They  have  no  right  to  say  that  the  testator 
^  did  not  understand  them^  or  to  put  a  construction  on  them 
^^  different  from  what  has  long  been  received,  or  what  is 
^^  affixed  to  them  by  law.  But  if  a  testator  use  other  words, 
*^  which  manifestly  indicate  what  his  intention  was,  and 
^^  which  shew  that  he  did  not  mean  what  the  technical 
«( words  import,  the  intention  must  prevail,  notwithstand* 
^^  ing  he  has  used  technical  words,  in  other  parts  of  his 
*'  will."  In  the  present  case,  it  is  true,  that  the  words 
**  heir  of  her  body^^  are  mentioned ;  and  if  they  stood  alone, 
and  unqualified  by  any  other  words,  explanatory  of  the 
testator's  intention,  they  would  create  an  estate*tail ;  cmi* 
sequently,  the  limitation  would  be  too  remote.  But  the 
words  ^^  to  Ihe^'*  immediately  follojving  the  foregoing  words 
**  heirs  of  her  body,"  shew  that  his  idea  was  children  living 
at  her  death :  and  the  limitation  over,  upon  the  contingent 
cy  of  her  leaving  no  children,  to  the  survivor  is  a  sufficient 
description  to  the  person  he  meant  should  take,  so  as  to 
bring  this  case  within  the  rules  of  law  in  support  of  die 
limitadon.  A  devise  to  the  survivor  is  of  itself  sufficient 
to  support  the  limitation.  Feamey  358.  The  cases  I  rely 
on  are  2  Vez.  642.  10  Mod.  403.  Lamb  and  Archer*s  case^ 
in  Salk.  Cha.  Rep.  \  70.  FeamCj  363.  smd  upon  looking 
into  them,  and  considering  all  die  circumstances  of  tlus 
case,  I  am  clearly  of  opinion,  that  the  limitation  over  t» 
Sarahy  the  surviving  dau^ter^  is  a  good  one,  and  the 
plaintiffs  ought  to  recover. 
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Drayton,  J»  observed,  that  this  was  a  case  of  consider-        i^^?- 
able  importance  and  difficulty*     Great  judges  had  entertain-    KeatineamI 
ed  different  opinions  as  to  the  doctrine  of  limitations  over  ;         ^^ 
and  he  hoped  this  would  be  a  sufficient  apology  wh^n  he     Rfeja^^di; 
was  about  to  say,  that  he  differed  from  his  brethren  in  diis 
case*     From  the  best  view  he  had  been  able  to  take  of  it,  he 
said,  it  struck  him  in  a  very  different  light  to  what  it  had 
done  them*     Two  questions  presented   themselves  to  his 
mind*     First,  whether  the  limitation  over  was  good  or  not  i 
Secondly,  whether  the  survivorship  was  not  restricted  to 
the  dying  without  issue,  and  under  twenty-one  years  of 
age  ?     The  law,  he  observed,  was  clear,  that  a  limitation 
of  a  chattel  over  after  an  indefinite  failure  of  issue,  wad 
void*     He  conceded  at  the  same  time,  that  in  the  present 
case,  tlie  limitation  over  did  not  appear  to  be  too  remote* 
For  although  the  general  words  in  the  will,  appeared  to  be 
€Lfter  an  indefinite  failure  of  issue;  yet  the  sidssequent 
controlling  words    restricted  them,   and  made  it  a  good 
limitation*     On  this  point  he  agreed  with  his  colleagues  ; 
but  on  the  second  point,  he   differed  from  them  entirely* 
He  conceived  the  words  here,  shewed  that  the  testator  in^ 
tended  the  survivor  should  only  take,  in  case  of  a  dying 
without  issue,  generally,  or  under  twenty.one  years  of  age* 
This  would  appear  by  an  examination  of  the  clause  whicK 
relates  to  the  son*     In  that  clause  the  estate  was  to  be  at  the 
8on*s  disposal,  at  the  age  of  twenty^one^  and  not  before* 
So  with  regard  to  the  daughters,  the  same  rule  of  construc- 
tion ought  to  be  given  ;  that  the  negroes  were  to  be  at  their 
disposal  at  the  age  of  twenty-one,  and  not  before ;  and  if 
either  of  them  died  before  that  time,  without  issue,  then  to 
go  over  to  the  survivor*     But  Martha  arrived  to  the  ag€ 
of  twenty-one  years  and  upwards,  and,  therefore,  the  con* 
tingency  could  not  happen*     The  right  of  survivorship  wal 
done  away  on  her  coming  of  age,  and  marriage ;  of  course, 
the  property  vested  in  Norris^  in  right  of  his  wife*     Thd 
authorities  he  remarked  and  relied  on,  were  Stringer  and 
VOL.  X.  Jt 
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1789.  Philips^  1  Eq.  Cos.  Ahr.  292.     Rose  and  Hill,  3  Buru  \  885. 

Keatinrand  -^^^""^  ^^^  Howes^  1  ]^f7&.  165.  3  JBac.  438. 

wife 

V. 

RejnoMi.  T)^tpostea  was,  therefore,  delivered  to  the  plaintiffs. 


The  Executor  of  Bush  against  The  Trustees  of  Waring. 

Tq  give  a  ^-       THIS  was  a  feigned  action  brought  against  the  trustees 
wgnroent,        of  the  defendant,  to  try  whether  certain  property,  which 
geoend  bene,  had  been  assigned  to  them  by  him,  for  the  benefit  of  all  his 
on,  a  priori'  creditors,  should  be  liable  to   the  plaintiS'^s  execuUon  or 
[udgment,   it  ^°^  >  ^^  having  obtained  a  judgment  against  Waring. 
'in?  tfiatit  be       '^^  ^^^^  ^^^  these.     Previous  to  the  late  war,  the  de- 
rtoordc4.        fendant  was  in  affluent  circumstances.     He  had  contracted 
considerable  debts,  but  not  out  of  proportion  to  his  proper- 
t)%     During  the  war,  his  property  suffered  much  j  so  that 
in  the  year  1787,  he  found  it  inadequate  to  the  payment  of 
his  debts.     Desirous  to  close  his  embarrassments,  he  came 
forward  to  his  creditors,  with  a  statement  of  his  losses  and 
present  circumstances,  and  proposed  to  surrender  up  all  his 
property  to  trustees,  for  the  benefit  of  all .  his  creditors, 
and  obtain  from  them  discharges.     Most  of  them  finding 
that  nothing  ^as  secreted,  and  no  improper  intention  ma- 
nifested in  his  conduct,  agreed  to  accept  of  his  proposals. 
A  general  assignment  of  all  his  property,  for  the  benefit  of 
those  creditors  who  would  accept  upon  the  terms  mention- 
ed, was  accordingly  executed  in  October ^  1787,  and  most 
of  his  creditors  signed  and  sealed  the  same.     The  plaintiff" 
refused,   and  obtained   judgment   on  the   22d  November ^ 
1787.      The  assignment  was  not  recorded  till  judgment 
was  obtmned. 

For  the  plaintiffs  it  was  contended,  tliat  the  assignment 
was  fraudulent  and  void,  under  13  El\z*  c.  5.     That  the 
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judgment  ivould  have  priority,  because  the  deeds  were  not 
recorded  until  after  it  was  duly  entered  up  of  record. 

For  the  defendant^  it  was  answered,  that  these  deeds 
were  not  made  in  secret,  but  were  advertised  in  the  ga- 
zettes, and  the  diiFerent  creditors  called  on  to  assent  and 
sign  them.  That  the  statute  of  EUzaheth  was  made 
to  vacate  such  deeds  as  conveyed  debtor^  property  to  other 
persons,  to  defraud  creditors^  but  not  to  destroy  deeds 
which  convey  to^  and  not  from  theniy  for  the  joint  benefit  of 
all.  Such  is  justice,  and  not  fraud.  The  case  is  divided 
into  two  questions.  First,  whether  a  debtor  can  lawfully 
dispose  of  his  property,  for  a  fair  purpose,  before  any 
judgment  is  entered  against  him  ;  and  second,  whether  it  is 
necessary  to  record  the  conveyance  by  which  such  fair  dis- 
position is  made,  in  order  to  preserve  the  priority  which  the 
date  gives  over  judgment  by  creditors.  On  neither  of  these 
questions  can  the  court  entertain  a  reasonable  doubt. 


91 


ir89. 


Executor  of 
Bush 

V. 

Tmstees  of 
Waring.     . 


The  Court  heard  with  attention  the  arguments,  and  were 
dear  and  unanimous,  that  a  bona  fide  assignment  made,  not 
for /flr//a/ but  ^CTirra/ benefit  of  all  the  creditors,  and  com- 
prehending all  the  debtor's  property,  is  not  fraudulent,  but 
highly  beneficial  and  equitable  to  creditors.  The  plaintifiT 
had  no  lien  at  the  time  of  assignment.  His  judgment  was 
obtained  after.  The  act  of  assembly  gives  priority  to  the 
first  recorded  sale  or  mortgage^  but  is  silent  as  to  judgments. 
Neither  the  reasoning  nor  law  applies.  The  assignment 
must  be  supported.(a) 

IHnckney^  for  plaintiiF. 

Rutledge  and  Desaussure^  for  defendant. 


(a)  See  the 
case  of  Pen- 
man ▼.  Ilimt, 
2(1  Y%1  Also 
the  case  of 
•icAe  V.  Exe- 
cutors of 
Ashe, 

I 
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October  zr.  ^v«LEiQ«  qgqinst  ^  Adminiftr^Qra  of  S'^riT. 

▲ithoaeh  the  THIS  W^  ^n  actioB  OH  a  )|irarraaty^  ^n  prde^  to  recovtr 
that  the  value  tl^e  yaiue  of  ^undxy  negroesi  9old  by  the  deces|sied  Stitt ; 
ftt  the^ime"(l  ^4  ^Mch^  b^  SI  title  paramounf  to  that  under  which  he 
^tTI^  ''rfSi  '^^^^i  M  bcea  recovcre4  in  an  action  against  U^e  pU^ntiff, 
be  the  mea-  jjy  ^Kg  trqstecs  of  M^.  Huxonu 

fupe  of  dama-  ^^   ^rx     .    .     .  .    ,    ^      . ,     ,  , 

ffea ;  yet,  un-      Thc  caac  was  briefly  this.     During  the  war,  while  paper 

^JCr     ▼C^jT    DC'* 

iBuiiar  haixi>  mon«y  was  ip  a  rapid  course  of  depreciation,  Baker^  die 
may  lesse^  former  husband  of  Mrs.  Huxam^  sold  the  negroes  in  ques- 
fep'Sthed'r:  ^on\o  one  Phepoe.     Phe'poe  soon  after  ^old  to  Burke^  who 

and"  jum^^'  of  ^^^  ^  *^^'^'  ^^^  ^Spitt  «old  to  the  pl^ntiff  Evekigh.  In  the 
the  case.  whole  course  of  these  transactions,  no  money  was  paid,  but 
bonds  given  by  the  different  purchasers  for  the  purchase  mo- 
ney :  nor  was  any  possession  given  of  the  negroes,  till  the 
present  plaintiff  got  them  from  Baker.  Soon  after  the  peace, 
i\(Irs.  HuxanCs  trustees  brought  an  action  against  the  present 
plaintiff,  who  was  then  possessor,  and  recovered  them ; 
they  having,  been  settled  on  her  by  Baker ^  previous  to  th^ir 
marriage.  This  occasioned  tl^e  present  suit  against  ihe 
estate  of  Stitt^  and  the  only  question  of  difficulty  which 
aro^e  was,  what  should  be  the  measure  of  damages  ?  whe- 
ther the  value  of  the  negroes  at  the  time  they  were  sold,  or 
their  value   at  the  time,  they  were  recovered  from   Eve* 

The  case  being  a  new  one,  and  a  kind  of  speculating 
contract,  out  of  the  usual  course  of  things,  without  any 
consideration  passing  from  the  buyers  to  the  seUers,  and 
without  any  view  to  the  use  and  labour  of  the  negroes ;  and 
pne  which  was  likely  to  EeJI  extremely  hard  on  Burkcj  the 
only  ostensible  persoQ  in  the  country,  Phepoe  having  gone 
^ff ;  and  Baker's  estate  not  sufficient  to  make  good  the 
Joss; 

The  Courts  tinde^  the  peculiar  circumstances  of  the  casei 
|eft  it  to  the  jury  to  give  what  they  thought  reasonable. 
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Tht  Jury  ^c^rdingiy  iJlow^  th©  average  price  of  the        i^gg. 

QQgro^a,  betw^^n  the  fiwt  an4  last  »»le,  according  to  the  acale  Vi^^^<%*/ 
of  depreciatioD,  with  interest  on  that  sum  till  the  time  of      ^^v.^^ 

vodiet.    In  ihia  verdict  an  parties  acquiesced.  ^To^^^ 

Mmkrie^  kft  plsuntiff.    Prinffle^  for  defendant* 


In  the  ooursf  of  the  argumenta,  the  case  of  libtr  and 
against  the  executors  of  Pars&nsy  (ante,)  was  relied  on^ 
ae  in  point  for  die  plaindfTf  for  the  full  value  of  the  negroes. 
And  in  reply,  it  iraa  acknfowledged,  that  the  doctane  laid 
down  for  the  plaintiff  in  that  case,  was  thfi  general  Uw  with 
regard  to  dan^ages*  But  that  this  was  an  exception  to  the 
general  rule,  on  account  of  the  peculiar  circumstances  under 
which,  these  different  contracts  were  made,  and  ^  extreme 
hardship  of  the  case  should  it  fall  on  Buricj  who  had  never 
gained  a  shilling  by  it,  and  who  was  the  only  person  left  to 
Hiake  good  whatever  damages  mig^  be  given. 


Ham,  gut  tam^  against  M^Ci^Aws  and  Wife* 


October  SO, 

1789. 


AN  information  was  filed  in  this  case,  by  the  attorney-  gt^^^^p,  p^,^ 
general,  on  behalf  of  the  state,  against  seven  nenx)  slaves,.  c<i  Against  the 
seized  by  the  plaintiff,  a  revenue  officer,  on  the  ground  that  ous  principle! 
they  had  become  forfeited,  being  imported  contrary  to  tlie  right  and 
directions  of  the  act  of  the  legislature,  in  that  case,  made  Mr'are  !lmU 
••"d  P«>vided.  tL^^^ 

The   claim  interposed  by  the  defendanits,  was  on  behalf  opposed     to 

*  ^  .  such     prmci- 

qf  the  two  infant  chilcken  of  Mrs*  H^Claws^  one  of  fQuc  pies. 

^)o4  the  other  of  eight  years  of  age,  to  whom  the  negroes    The  Judges 

beloi^ed,,  wdfpr  whom,  she  (Mrs.  M'Clam)  was  a  trustee,  ^e^ch  T 

eonstruction 
to  acts  of  the 
lC|J8kture,  as  if  consistent  with  jastioe  aqd  t^e  dictates  of  qatural  reaaoni  thoaeh  contrary  to 
the  letter  of  the  law.  Negroes,  tAereforej  brought  into  this  state  by  actual  settlers,  after  the 
passing  of  the  instalment  law  of  1788,  under  the  sanction  of  the  former  law  of  1787,  before 
taoh  aetual  settlers  could  possibly  be  informed  of  the  law  of  1788,  are  not  liable  to  forfeiture, 
thcagh  no  ayresi  proTito  be  ia  the  aet  far  that  purpose. 
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irsg.  From  the  examination  of  sundry  witnesses,  it  appeared, 
>iam  ^^^^  ^^  claimants  had  been,  for  some  time  previous  to  the 
M«Cii^8  and  ^*^"^^»  sctders  at  the  British  setdement  on  the  Bay  of 
vife.  Honduras  ;  but  in  consequence  of  a  great  scarcity  of  provi- 
sions, which  had  nearly  produced  a  famine  in  that  place 
shortly  before  their  arrival  here,  they  had  been  induced  to 
leave  the  setdement,  and  come  to  Carolina  with  a  view  of 
actually  setding.  It  further  appeared,  that  previous  to  their 
sailing  from  the  bay,  (about  the  latter  end  of  August  or  be- 
ginning of  Septembery  1788,)  they  had  taken  much  psuns  to 
inform  themselves  whether  there  was  any  law  of  force  in 
this  country  which  prohibited  them  from  taking  along  with 
them,  the  negroes  belonging  to  the  children,  and  were  ia« 
formed,  that  provided  they  went  as  actual  setders,  there 
was  no  law  which  would  operate  against  them  ;  but  if  ne* 
groes  were  taken  for  sale,  they  would  become  forfeited* 
That  under  these  assurances,  they  embarked. 

On  the  part  of  the  prosecution^  it  was  contended,  that 
whatever  might  have  been  the  assurances  or  impressions  of 
the  claimants,  at  the  period  these, negroes  were  removed 
into  this  state,  they  became  forfeited  to  all  intents  and  pur« 
poses,  by  virtue  of  the  '16th  clause  of  the  instalment  act 
passed  the  4th  of  November ^  1788  ;  which  is  in  the  follow- 
ing words :  "  That  no  negro  or  other  slave  shall  be  im- 
"  ported  or  brought  into  this  state,  either  by  land  or  water, 
"  on  or  before  the  first  day  of  January^  A.  D.  1793,  under 
"  the  penalty  of  forfeiting  every  such  slave  or  slaves,  to  any 
^^  person  who  will  sue  or  inform  for  the  same  ;  and  under 
"  the  further  penalty  of  paying  lOOA  to  the  use  of  the  state, 
.  "  for  every  such  negro  or  slave  so  imported  or  brought  in. 
^^  Provided,  that  nothing  in  this  prohibition  contained,  shall 
"  extend  to  such  slaves,  as  are  now  the  property  of  cidzens 
*'  of  the  United  States^  and  at  the  time  of  passing  this  act 
"  shall  be  within  the  limits  of  the  United  States.^  The  on- 
ly exception  in  this  clause,  it  was  said,  was  with  regard  to 
negroes^  the  property  of  the  citizens  of  the  union^  and  with* 
in  the  limits  of  the  Umted  States^  on  die  day  of  the  ratifica^ 


Ham 
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tion  of  the  act.     That  the  negroes  in  question  did  not  come     .   1769. 

under  the  description  of  those  contemplated  by  the  proviso 

in  the  clause  of  the  above  act.     They  were  not  within  the  v. 

United  States  on  the  day  the  act  passed ;  nor  were  they  the        ^,ifc. 

property  of  the  citizens  thereof,  but  the  property  oi  foreign- 

ersy  and  imported  into  the  state,  since  the  law  was  enacted, 

contrary  to  the  intent  and  meaning  of  the  same.     That  it 

was  the  policy  of  the  law  to  shut  the  door  effectually  against 

the  importation  of  slaves,  under  any  pretext  whatever,  by 

foreigners,   or  from  foreign  countries.     And  it  was    so 

framed,  that  no  other  construction  could  be  given  it. 

On  behalf  of  the  claimants^  it  was  urged  by  their  coimsel, 
in  reply,  that  it  would  be  one  of  tlie  hardest  cases  ever  de- 
cided in  a  court  of  justice,  were  the  negroes  in  question 
taken  from  the  children  to  whom  they  belonged,  with  the  ad- 
ditional forfeiture  of  seven  hundred  pounds  sterling,  besides 
the  loss  of  property.  They  called  the  attention  of  the  court 
and  jury  to  the  former  act  of  assembly,  prohibiting  the  im- 
portation of  negroes,  passed  on  the  28th  of  Marchy  1787. 
The  ninth  clause  of  this  act,  they  observed,  prohibited  die 
importation  of  slaves,  under  the  pain  of  forfeiture  only ; 
but  there  was  an  express  proviso  in  it,  that  the  penalty  of 
the  act  shauld  not  extend  to  the  negroes  of  transient  persons 
or  travellers,  passing  through  the  stajie  ;  nor  to  the  slaves  of 
persons  coming  to  settle  and  reside  within  the  state^  who 
should  not  sell  them  within  one  year  after  their  arrival  with- 
in it.  That  the  act  of  1787  remained  in  full  force  till  the 
act  of  the  4th  of  November ^  1788,  was  ratified.  It  was, 
therefore,  under  the  sanction  of  the  proviso  in  the  former 
act,  that  the  claimants  left  the  Bay  of  Hondurasy  with  a 
view  of  residing  in  this  state.  They  left  the  settlement  on 
the  bay  about  the*  latter  end  of  August^  or  beginning  of 
September y  1788,  and  never  arrived  in  the  port  of  Charles- 
ton till  within  a  few  days  after  the  4th  of  November  follow- 
ing. It  was,  therefore,  impossible  for  them  to  have  known 
of  this  latter  act,  as  they  were,  on  the  day  it  passed,  on  the 
high  seas,  on  a  lawful  voyage,  and  with  a  lawful  intent, 
that  of  becoming  citizens  and  settlers  in   Soinh-Carolinay 
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17(9.        under  the  author!^  of  a  lav  which  they  had  been  iftfoMned 
li^Ini        ^^  before  they  embarked.     To  deprive  them,  therefore,  of 
M«Ciawi   nd  ^^^^  property  under  these  circumstMices,  smd  subject  theitt 
ti-ife.        to  so  heavy  a  penalty  m  addition  to  it^  would  be  such  an  act 
of  injustice  as  the  legislature  never  could  have  intended. 
It  would  be  contrary  to  common  right  to  give  the  act  such 
a  construction.    It  would  be  no  less  than  holding  out  a  boon 
to  decoy  with  one  hand,  in  order  to  strike  a  fatal  blow  widl 
the  other.     The  act  of  1787,  held  out  allurements  to  per* 
sons  to  come  and  setde  in  our  country,  and  bring  their  ne* 
groes  with  them.     The  act  of  1788,  if  the  rigid  construe* 
tion  was  given  it,  which  is  contended  for,  .without  allowing 
sufficient  notice  for  persons  to  be  informed  of  it,  would  be 
calculated  to  ruin  the  unsuspecting  stranger  who  had  reposed 
confidence  in  ours  government,  and  promised  himself  pro* 
tection  under  its  act  of  1787.     That  therefore  the  intention 
of  the  legislature  must  have  been  to  exempt  those  negroes 
from  forfeiture,  who  were  upon  the  way,  or  on  the  point  of 
arriving  in  the  state,  under  the  sanction  of  the  former  law, 
When  the  latter  act   passed,  though  not  expressed  in  the 
words  of  the  law  itself,  otherwise  it  would  be  chargeable 
with  manifest  injustice,  which  is  not  to  be  supposed  from 
a  body  of  sage  legislators.     Nor  could  they  evef  have  in- 
tended the  penalty  for  travellers  passing  through  the  state, 
or  persons  in  distress,  as  were  the  present  claimants,  per- 
sons retiring  from  a  place  threatened  with  iamine.     That  at 
all  events  the  act  was  obscurely  penned,  and  not  guarded 
sufficiently,  to  prevent  injustice,  if  the  letter  was  to  govern 
.  the  construction.     It  was,  therefore,  the  duty  of  the  court, 
in  such  case,  to  square  its  decision  with  the  rules  of  com-* 
mon  right  and  justice.     For  there  were  certain  fixed  and 
established   rules,  founded  on  the  reason  and   fitness  of 
things,  which  were  paramount  to  all  statutes  ;  and  if  laws 
are  made  against  those  principles,  they  are  null  and  void. 
For  instance,  statutes  made  against  common  right  and  tea' 
son^  are  void.     8  I^ep.  118.     So  statutes  made  against  na- 
tural equity  are  void  ;  and  so  also  are  statutes  made  against 
Magna  Charta.     Ibid.  118, 


r 
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They  further  contenided,  that  the  judges  were  bound  to        irsg. 
give  such  a  construction  to  acts,  as  would  comport  with  the    ^^  ^^ 
intention  of  the  law  makers  ;  and  that  this  intention  was  to  ^• 

1  11  1  .  r  1  .         i»        ,      M 'Claws  and 

be  collected,  sometimes  trom  the  cause^  or  necessity  of  mak-  wife. 
Ing  the  act,  and  sometimes  from  foreign  circumstances* 
"WJien  this  cmi  he  discovered^  it  oug^t  to  be  followed  with 
reason  and  discretion;  although  contrary  to  the  letter  of  the 
act.  Bac.  648.  That  they  were  also  bound  to  consaue 
statutes,  according  to  eqiiity.  Ibid^  649.  They  compared 
this  case  to  the  statute  of  Elizabeth^  in  England,  which 
makes  it  felony  to  export  sheep  out  of  the  kingdom.  In 
this  act,  there  is  no  exception  as  to  a  ship^s  live  stock,  pro- 
ceeding on  a  voyage  to  foreign  countries ;  yet  the  judges  of 
Westminster'Hall^  in  the  construction  of  this  act,  never 
considered  the  enacting  clause  as  extending  to  masters  of 
ships  or  vessels,  carrying  away  sheep  with  them  for  that 
purpose.  And  commanders  of  ships,  have  uniformly  car- 
ried out  of  the  kingdom,  sheep  with  them  from  the  da}'s  of 
queen  Elizabeth  to  the  present  day*  It  was  said,  that  if  the 
letter  of  the  statute  of  Elizabeth  had  been  attended  to,  and 
not  the  spirit  and  intention  of  it,  it  would  have  been  felony. 
But  the  judges  gave  an  equitable  construction  to  it,  by  say- 
ing that  the  parliament  only  intended  to  prevent  the  ex- 
portation of  sheep  to  foreign  countries  y2?r  sale  ;  and  not  to 
deprive  mariners  on  long  voyages  of  the  benefit  of  fresh 
provisions*  So  in  the  present  case,  the  judges  ought  to 
give  as  equitable  a  construction  to  this  clause  of  the  act  of 
1787,  by  saying  that  it  never  was  the  intention  of  the  legis* 
lature  of  this  state,  to  direct  a  forfeiture  of  negroes  brought 
into  the  country  under  the  sanction  of  a  former  act,  before 
it  was  possible  for  the  party  to  be  apprized  of  the  subsequent 
one*  Such  a  construction  would  be  consistent  with  the 
principles  laid  down  in  the  authorities  cited ;  while  a  con- 
trary one  would  be  rendering  die  law  subservient  to  the 
purposes  of  palpable  injustice  and  oppression.     The  policy 

•  1  Vol.  Statute  at  large, 
VOL.    I.  N 
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1789.        or  necessity  of  passing  this  law,  was  doubtless  a  wise  one, 
^■^^7^^^^    as  it  was  intended  to  prevent  the  importation  of  slaves  ybr 
V.  sale :  but  foreign  circumstances  loudly  called  for  an  excep- 

wife.  tion  in  favour  of  the  claimants,  who  could  not  possibly  be 
supposed  to  be  guilty  of  any  wilful  breach  of  the  law  in 
question  ;  and  appealing  to  the  justice  of  the  court,  under 
those  circumstances,  it  was  urged,  their  good  sense  and 
discretion  ought  certainly  to  induce  them  to  give  a  con- 
struction favourable  to  their  claim. 

The  Court.  It  is  clear,  that  statutes  passed  against 
the  plain  and  obvious  principles  of  common  ri^t,  and 
common  reason,  are  absolutely  null  and  void,  v&far  as  they 
are  calculated  to  operate  against  those  principks.  In  the 
present  instance,  we  have  an  act  before  us,  which,  were 
tlie  strict  letter  of  it  applied  to  the  case  of  the  present 
claimants,  would  be  evidently  against  common  reason.  But 
we  would  not  do  the  legislature  who  passed  this  act,  so 
piuch  injustice,  as  to  sit  here  and  say  that  it  was  their  in- 
tention to  make  a  forfeiture  of  property  brought  in  here  as 
this  was.  We  are,  therefore,  bound  to  give  such  a  con- 
struction to  this  enacting  clause  of  the  act  of  1788,  as  will' 
be  consistent  with  justice,  and  the  dictates  of  natural  reason, 
though  contrary  to  the  strict  letter  of  the  law  ;  and  this 
construction  is,  that  die  legislature  never  had  it  in  their 
contemplation  to  make  a  forfeiture  of  the  negroes  in  ques-' 
tion,  and  subject  the  parties  to  so  heavy  a  penalty  for  bring* 
ing  slaves  into  the  state,  under  the  circumstances  and  for 
the  purposes,  the  claimants  have  proved« 

Present,  Grimke,  Waties  and  Drayton,  Judges. 

The  Jury  accordingly  gave  a  verdict  for  the  daimants. 

The  Attomey-General^  DesaussurCj  and  Fordy  for  plains 
tiffs. 

JiiUfedgef  PringUy  Holmes^  and  Bay^  for  daimantst 
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M'Clures  as^ainst  Hammqnd.  Feh.  ^rth, 

^  1790. 

SPECIAL  action  on  the  case  against  the  defendant,  as  Carmng 
a' common  carrier.  The  defendant  had  been  employed  by  makes  a  man 
the  plaintiffs  to  bring  round  to  Charleston^  from  Augusta^  camTr"uiiidcr 
in  Georgia^  a  quantity  of  tobacco,  which  had  been  shipped  ^j^  *u^**^n- 
on  board  of  his  boat  employed  in  that  trade.     On  the  pas-  •werabie    fop 

■^     •'  '  any  loss  ans- 

sage  from  Savannah^  the  boatmen  anchored  near  the  out-  ing  from  the 
side  jof  an  island  on  the   coast,  called   Piuckney^s  island,  skiU  or  diU- 
where,  owing  to  the  want  of  a  good  anchor,  and  a  tar-  ^'"^^' 
paulin,  she  drifted  on  shore  and  filled  with  water.     In  con-    • 
sequence  of  it,  more  than  one  half  of  the  cargo  was  damaged 

or  lost. 

On  the  trial  it  was  proved  for  the  plaintiff,  that  the  to- 
bacco was  put  on  board  the  boat  in  good  order  ;  and  that 
at  Savannah^  the  defendant  or  his  agents,  were  cautioned 
against  going  along  the  coast,  without  a  heavier  and  better 
anchor,  and  a  good  tarpaulin  to  keep  off  the  spray  of  the 
sea.  That  when  the  boat  came  to  anchor  off  Pinckneifs 
island,  and  the  jide  turned  against  her,  it  was  found  that 
the  anchor  was  much  too  light  to  hold  so  heavy  a  boat. 
Shortly  after  sher'  drifted  on  shore,  and  having  no  tarpaulin 
to  cover  her  hatchway,  she  «oon  filled  with  water.  It 
further  appeared  in  evidence,  that  if  the  boat  had  been  pro- 
vided with  a  propeV  anchor,  she  would  have  rode  in  safety 
till  the  tide  turned  \  or,  if  she  had  had  a  jiroper  pilot  on 
board,  the  boat  might  have  come  within  the  islands,  along 
the  inner  passage  ;  where  she  would  have  been  perfectly 
safe,  with  the  anchor  she  had. 

The  defendant  attempted  to  prove,  that  the  boat  was  driven 
on  shore  by  tempestuous  weather,  but  on  the  cross  examina- 
tion  of  the  witnesses,  it  appeared  that  the  wind  was  no 
more  than  a  fresh  sea-breeze,  and  such  as  was  common  in 
these  latitudes  at  that  season  of  the  year. 

The  defendanes  counsel,  in  tliis  case,  relied  principally 
upon  the  circumstance  of  the   boisterous  weather,  which 


Hammond. 
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iroo.        they  contended  would   excuse  a  comnnon  carrier.     1  Str^ 
^"^^"^''^^    128.     That  the  boat  was  as  well  found  as  the  boats  in  the 

M^Clui-es 

V.  same  trade  usually  were.     That  she  was  manoed  with  skil- 

ful boatmen,  and  every  thing  was  done  by  the  defendant 
which  was  incumbent  on  him  to  do  for  the  preservation 
and  safe  carriage  of  the  tobacco. 

For  the  plaintiffs^  in  reply^  it  was  urged,  that  whoever 
carries  goods  for  hire  or  for  freight,  is  considered  in  law  as 
a  common  carrier.  (1  Bac.  243.  Bull*  N.  P.  ro»)  As 
masters  and  owners  of  ships,  lightermen,  hoymen,.  boat* 
men,  stage-coachmen,  &c.  Therefore,  on  account  of  the 
hire  and  freight  they  are  chargeable  for  all  faults  arising 
from  the  want  of  skilly  care  or  diligence^  to  the  party  in- 
jured. 3  Black.  103,  4.  Nay,  so  strict  is  the  law  against 
common  carriers,  that  if  a  ship,  boat,  or  vessel  be  robbed 
at  night,  the  master  or  owner  shall  be  liable.  1  BaCm  245. 
It  is  a  rule,  says  Blackstone,  that  every  common  carrier, 
engages  by  law,  to  be  answerable  for  goods  he  carries,  at 
all  events.  3  Black.  Com.  163,  4.  Nothing  shall  excuse 
them,  but  1st.  the  act  of  God,  or  2d.  enemies.  BulL  N.  P. 
yo,  1,  2.  Lord  Raym.  909 — ^918.  As  to  the  latter,  none 
were  pretended  here,  and  as  to  the  former,  it  appeared  from 
the  evidence,  that  the  breeze  was  not  more  than  every  man 
of  common  foresight  could  have  guarded. against ;  or,  by 
having  a  proper  pilot  on  board,  the  boat  niight  have  been 
conducted  in  safety  without  being  exposed  to  the  sea. 
Then  there  was  certsdnly  some  want  of  skill  in  not  conduct- 
ing the  boat  through  the  proper  channel,  or  a  want  of  due 
care  and  diligence,  in  not  providing  the  boat  with  a  proper 
anchor  and  tarpaulin,  either  of  which  made  a  defendant 
liable. 

• 

The  Court,  in  charging  the  jury,  said,  that  whoever  car- 
ries  goods  for  hire,  makes  himself  a  common  carrier  under 
the  custom,  and  the  law  was  very  clear,  that  nothing 
should  excuse  a  common  carrier,  but  the  act  of  God  or 
enemies.  The  latter  were  not  pretended.  It  depended 
upon  the  jury  to  determine  bom  the  evidence,  whether  this 
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was  an  unavoidable  accident,  owing  to  tempestuous  weather,        1790. 
or  which  could  not  by  due   skill,  care  or  diligence,  be    ^^I^J^^^ 
guarded  against  ? 


V. 

Hammond. 


The  jury  found  for  the  plaintiff,  the  supposed  value  of 
the  tobacco  lost,  100/.   < 

A  new  trial  was  afterwards  moved  for,  before  Grimke, 
Waties  and  Drayton,  Justices  ;  when  after  solemn  argu- 
ment, it  was  refused,  on  the  ground  that  here  were  matters 
of  fact  very  proper  for  the  consideration  of  the  jury.  That 
the  verdict  was  by  no  means  against  evidence,  as  the  weight 
of  it  was  in  favour  of  the  plaintiffs ;  nor  against  law,  for 
that  was  equally  clear  with  the  plaintiffs,  unless  the  de- 
fendant had  brought  himself  under  one  or  other  of  the  rea- 
sons, which  will  excuse  a  common  carrier,  of  which  die 
jurors  were  judges  from  the  evidence. 

Therefore  rule  discharged. 

Pringle  and  Bay^  for  plaintiffs. 
Rtttkdge  and  Taylor^  for  defendant. 


^ 


Hammond  against  M'Clures. 

SHORTLY  after  the  preceding  cause  was  determined, 
Hammond  paid  off  the  judgment,  and  brought  this  action 
against  the  defendants,  for  \h&  freight  of  the  tobacco. 

For  the  plaintiff  it  was  urged,  that  as  the  defendants  in 
their  action  against  Hammond^  had  been  satisfied  for  the 
damages  the  tobacco  had  sustmned,  it  was  tantamoimt  to  a 
safe  delivery  ;  and  there  could  be  no  question  but  what  he 
would  be  entided  to  his  freight.     It  was  a  well  known  rule 
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Where  a 
commou  car- 
rier pays  da- 
mages for  the 
loss  of  goods 
by  negligence 
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management, 
it  is  tanta- 
mount to  a 
safe  deliveryj 
and  he  is  en- 
titled to  his 
fi-eight. 


1Q2 

1790, 
M'Clures 

V. 

Hammond. 
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of  law,  that  where  any  part  of  a  cargo  is  delivered,  frei^ 
is  due  for  such  part,  and  if  an  underwriter  paid  loss  on  a 
policy  of  insurance,  he  always  kept  the  premium.  From 
whence  it  was  inferred,  that  as  part  of  the  cargo  was  de- 
livered  sound,  and  the  rest  paid  for,  which  was  equal  to 
the  delivery,  freight  for  the  whole  was  due,  and  ought  to  be 
p^d. 

In  reply ^  it  was  said  by  the  defendants'  counsel,  that  the 
jury  in  calculating  their  dannages  in  the  former  action,  had 
not  given  more  than  about  one  half  of  the  value  of  the  to» 
bacco  lost ;  which  rendered  it  highly  presumable  that  they 
had  taken  the  freight  into  consideration,  and  deducted  the 
amount  from  the  dams^;es  the  defendants  suffered*  At  any 
rate,  the  loss  in  the  former  case  was  owing  to  the  plaintiff's 
own  negligence,  and  to  recover  freight  on  that  part  which 
he  negligently  lost,  would  be  suffering  him  to  take  advan- 
tage of  his  own  wrong. 


Waties,  J.  As  the  damages  found  in  the  former  action 
have  been  paid  by  the  present  plaintiff,  it  is  the  same  as  if 
the  tobacco  had  been  delivered,  and  he  is  entitled  to  a  re- 
covery of  his  freight.  Had  the  jury,  in  the  former  case, 
given  less  damages  than  the  defendants  really  suffered  or 
proved,  it  might  have  been  a  ground  for  a  new  trial  on  their 
part ;  but  so  far  from  desiring  a  new  trial,  they  opposed  it. 

Verdict  for  plaintiff. 


^ 


Jimct  Sly 

ir9o. 


HiMELY  against  Wyatt  and  Richardson. 


Goods  of  a  THIS  was  an  action  of  replevin,  which  came  on  upon  a 
to™a^endue  demurrer.  The  facts  set  forth  in  the  pleadings,  were,  that 
pm^o/e  of  bcs  y^^tcoi  Cohen  was  a  licensed  vendue-master,  and  had  rented 
iBg   8oW    at  ji  store  of  the  defendants,  which  he  used  as  a  vendue  store. 

pubiie      ven-  ' 

due,  are  not  The  plaintiff  had  sent  to  Cohai  a  quantity  of  goods,  wares 

^r  reut. 
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and  merchandise*     Before  the  sale,  Cohen  was  taken  on  a        i79o. 
capias  ad  satufaciendum^  and  arranged  his  afiairs  for  taking     ^tT^^^^^ 
the  benefit  of  the  act  for  insolvent  debtors.     The  defend-  v. 

ants,  his  landlord99   distrained  for  rent  in  arrear,  on  all   RicWdaon. 

goods  in  the  store,  and  sunongst  the   rest,  were  those  of 

the  plaintiff's,    and  insisting  they  were  liable,  refused  to 

give  them  up.     The  plaintiff  replevied  in  form,  and  the 

question  was,  whether  these  goods  sent  to  a  vendue  store 

for  the  purpose  of  selling  at  public  vendue,  were,  or  were 

not,  legally  protected  from  distress. 

Ford^  for  the  plaintiff,  said,  that  the  goods  are  the  im- 
plements of  the  tenant's  trade,  the  medium  of  his  support ; 
that  about  which  his  common  occupation  is  constantly 
concerned.  That  the  goods  were  in  a  vendue  store, 
a  common  market,  a  public  place,  known  and  established 
in  law.  That  public  utility  and  convenience  to  the  com- 
munity require  they  should  be  protected,  and  vendues  en* 
couraged. 

Taylor  replied,  and  insisted  upon  the  common  law  right 
given  to  landlords,  to  distrain  whatever  could  be  found  up- 
on the  tenant^s  premises,  without  regard  to  the  claims  of 
third  persons.  That  though  there  were  exceptions,  there 
was  not  any  which  exempted  goods  in  a  vendue  store,  re- 
ported here  or  in  England. 

Waties,  J.  This  is  a  new  case,  but  I  feel  no  difficul- 
ty in  forming  an  opinion  on  it.  There  is  no  precedent 
which  says  the  goods  of  a  stranger  are  not  distrainable  for 
rent,  but  the  exemption  is  reasonable  on  general  princi- 
ples. The  law  of  distress  would  be  greatly  perverted,  if 
it  were  made  to  operate  on  goods  circumstanced  as  these. 
The  reason  why  a  stranger's  goods  are  subject  to  distress, 
is,  because  infinite  frauds  would  be  otherwise  practised  on 
a  landlord ;  and  his  summary  remedy  in  this  case,  might 
at  any  time  be  defeated,  by  a  collusion  between  his  tenant 
and  a  stranger.  All  goods,  therefore,  found  upon  the 
premises,  belonging  to  strangers  or  tenants,  are  generally 
distrainable.     Thpy  are  presumed  to  be  the  property  of  the 
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1790.        tenant,  because  in  his  possession.     There  is  no  instance  in 
""^y^^^^    which  possession'is  regarded,  so  much  as  the  evidence  of 
V.  property  as  in  this,  to  preserve  the  right  of  the  landlord 

liichardsoD.  from  fraud  and  imposition.  This  appears  to  be  the  sole 
object  of  the  law,  and,  therefore,  admits  of  exceptions', 
when  this  mischief  does  not  occur.  For  where  the  pos- 
session of  the  goods  by  the  tenant  holds  out  no  fallacious 
security  to  the  landlord,  but  are  known  to  belong  to  a 
stranger,  in  that  case  they  are  privileged  from  distress  : 
as  in  the  case  of  a  horse  at  an  inn,  or  in  a  smith's  shop  to 
be  shod;  cloth  at  a  taylor's,  and  sacks  of  com  in  a  market 
or  mill,  &c.  These  are  privileged  and  protected  for  the 
benefit  of  trade,  but  in  my  mind,  it  is  as  good  a  reason, 
that  the  property  (notwithstanding  the  immediate  pos- 
session is  in  the  tenant)  is  known  by  the  landlord  ndt  to  bc' 
long  to  the  tenant,  but  to  his  customers.  No  presumption 
of  property  can  arise  from  the  possession  ;  and,  therefore, 
the  landlord  is  not  deprived  of  any  security,  he  might  have 
trusted  to  in  them,  for  the  payment  of  the  rent.  With  re- 
spect to  the  present  case,  all  the  different  reasons  for  an  ex- 
emption, apply  with  great  force.  The  defendants  when 
they  leased  th^ir  house  to  the  vendue  master,  could  never 
have  had  in  contemplation,  any  remedy  they  might  have 
against  the  goods  of  various  persons  which  might  be  lodg* 
ed  with  him  for  sale.  They  must  have  known  that  these 
were  not  his  property,  and  must  have  relied  on  other  re- 
sources for  the  recovery  of  their  rent.  Considering  then, 
the  well  known  use  of  vendue  stores,  as  the  depositories 
of  the  goods  of  strangers  only,  and  which  are  placed  thdre 
as  it  were,  by  the  authority  of  law,  and  considering  also, 
the  pubUc  convenience  and  utility  of  them,  there  appear  to 
me  the  strongest  grounds  for  extending  to  them  the  pro* 
tection  of  the  law. 


yudgment  for  the  plaintiff. 
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Davis  aorainst  the  Executors  of  Richardson.  .in^tf^t  oo, 

^  iruo. 

CASE  to  ascertain  the  value  of  an  indent,  tried  before  a  ^M^t-|•«  » con- 
fP^tcaXysjitym  Charleston.     The  action  was    brought  oq  a  ed  iuto  iw  de- 

1         1  »     n  J  I  •   1  livei-v    of    in- 

contract  m  writing,  dated  17th  February^  178  4,  which  sta-  dciiu,  the  x«. 
ted,  that  the  deceased  Richardson  had  borrowed  of  the  plain-  t",eUtiie  fixed 
tiff  an  indent  for  869/.  U.  6^.  which  had  been  issued  to  him,  {I'thetmuThc 
for  his  services  as  an  officer  in  the  state  troops,  and  in  which  pM'"tiH*  is  cn- 

^  '  mled  to.    Kut 

Richardson  promised  to  repay  that  sum,  in  general  indents  where  n»)  time 

*  ^     *    ^  "  ^  is    raciitJoncd 

with  interest.  At  the  time  of  the  contract,  general  indents  for  dcUvcn-, 
were  worth  only  10/.  for  '  100/.  but  m  consequence  of  the  proved,.  ir:e 
prospect  of  the  adoption  of  the  funding  system  by  congress,  commeucL-  *^ 
they  had  risen  in  value  up  to  6.9.  8^/.  in  die  pound,  which  was  ^^"^j^^jj  jntJi 
the  current  value  at  the  time  the  action  was  commenced.  ''*^»^  ^?  ^^** 

,      ,  *  sum,    18    the 

The  question  was,  what  sum  the  plaintiff  ought  to  be  allow-  rule  of  esti- 
ed,  whether  at  the  rate  indents  bore  at  the  time  the  note  was 
given,  or  the  current  value  when  they  were  demanded  by 
the  commencement  of  die  action. 

For  the  defendants^  it  was  said,  that  if  Richardson  had 
purchased  indents  for  cash  in  1784,  he  could  have  pro- 
cured them  at  the  rate  of  ten  for  one  ;  and  that  the  plaintiff 
could  not  have  got  more  than  one-tenth  of  the  nominal  va- 
lue, if  he  sold  them.  That  this  value  must  have  been  in 
contemplation  of  both  parties,  at  the  time  the  indent  was 
lent.  To  allow  this  value,  dierefore,  with  interest  from 
the  time  of  the  loan,  was  as  much  as  the  plaintiff  in  con- 
science and  justice  had  a  right  to  demand.  It  was  further 
urged,  that  if  they  had  fallen  lower  in  value,  Richardson  would 
have  been  bound  to  make  good  what  it  was  wordi,  when  he 
received  it;  and,  upon  the  same  principle,  the  plaintiff  was 
not  entided  to  more  than  it  was  worth  when  he  parted  with 
it. 

For  the  plaintiffs  in  reply,  this  contract  was  compared  to 

one  for  the  sale  or  transfer  of  stock,  where  it  is  very  clear, 

that  if  the  tranfer  is  not  made  on  the  day  stipulated  for,  the 
Vol.  I.  O 
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value  of  stock  on  that  day,  and  not  on  the  day  the  contract 
was  made,  must  be  paid.  1  Bac.  70.  2  Fern*  394^  Prec. 
in  Chan.  In  the  present  case,  an  indent  (which  is  Carolina 
wtuanSonr  stock)  was  borrowed,  and  the  contract  is  to  repay  in  indents^ 
not  in  money*  It  was  therefore  exactly  similar  to  the  sale 
or  contract  for  stock  in  England.  That  in  all  case^  where 
a  specific  thing  or  property  of  any  kind  is  to  be  delivo^d, 
and  the  party  fails  in  delivering  it,  the  value  of  the  property 
at  the  time  of  the  delivery,  and  not  the  value  at  the  time  of 
contract,  is  the  true  and  governing  rule  of  estimation.  Be- 
cause, then  it  is,  that  the  party  sustains  the  injury  by  non* 
deliver}^*  For,  if  the  thing  contracted  for,  had  been  deliver* 
ed  agreeable  to  contract,  the  other  party  could  have  got  the 
current  price  for  it.  That  in  this  respect  it  may  be  compar- 
ed to  a  warranty,  where,  if  the  thing  warranted  be  recover- 
ed from  the  purchaser,  the  value  at  the  time  of  the  recovery 
or  eviction,  and  not  the  value  at  the  time  of  the  purchase, 
shall  be  recovered  from  the  seller.  1  Dom.  7T^  That 
although  in  the  present  case  no  time  is  fixed  for  the  delivery 
of  the  indent,  yet  the  suit  is  a  good  demand.  It«is  a  rule 
in  covenants,  that  if  no  time  is  fixed  for  performance,  a  de- 
inand  will  hasten  the  obligation  of  the  party  to  perform. 

Per  Curiam.  This  is  not  a  case  of  difficulty  in  settling  » 
the  principle^  but  it  is  of  extensive  importance  to  the  com-^. 
munity,  that  the  principle  should  now  be  settled  and  ascer*- 
tained  with  precision.  A  great  number  of  contracts  in  every 
part  of  the  state,  depend  upon  the  determination  of  this 
question  :  and  it  is  fortunate,  that  so  respectacle  a  jury  are 
convened  for  the  purpose  of  fixing  a  standard  for  future  de- 
cisions. The  law  is  certainly  in  favour  of  the  plaintiff* 
Wherever  a  contract  is  entered  into  for  the  delivery  of  a  spe- 
cific article,  the  value  of  that  article,  at  the  time  fixed  for  de- 
livery, is  the  sum  a  plaintiff  ought  to  recover.  As  in  this 
case,  however,  no  time  is  mentioned  for  delivery  or  repay- 
ment, nor  any  demand  proved,'  the  commencement  of  the 
suit  must  be  considered  as  the  demand,  and  the  value  of  the 
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indents  at  the  time  of  the  commencing  the  acticHi,  with  in««   v^^^v^s^ 
leresti  is  the  true  and  proper  rule  of  estimation*  i^»^>3 

V. 

Executors  of 
Richardson. 


The  jury  found  accordingly. 

Judges  Grtmke,  Waties^  and  Drayton,  present* 


Lessee  of  Rugge  against  Ellis.  '^"^"qo"^* 


THIS  was  an  action  of  ejectment  brought  by  the  plaintiff,  ^  bargain 
to  recover  a  house  and  plantation,   called    the    Quarter'  good  oonTey- 

y»  ancc       under 

JiOUSe.  the  sUtute  of 

The  case  was,  that  the  plaintiff  having  occasion  to  be  ab«  ^^  although 
sent  from  this  state  for  a  short  time,  had  constituted  his  "*5  J*^®*^  k"** 

'  seisin         DC 

brother,  his  attorney  and  agent  during  his  absence.  His  ™»^« ;  w  is  a 
brother,  for  him,  and  on  his  behalf,  contracted  with  the  de-  •tand  Kined 
fendant,  to  purchase  the  premises  in  question  ;  and  an  «««.  A  pre* 
agreement  in  writing  (which  the  plaintiff  now  contended  to  SeTand  is  not 
be  a  complete  conveyance)  was  made  under  seal,  in  presence  "nabfe*^  the 
of  witnesses,  tlie  deed  bearing  date  10th  August^  1785,  Pj"*"^!^  ^^^.^ 
which  was  in  substance  as  follows  :  "  That  for  and  in  con-  »ciion :     the 

action    of    C' 

*'  sideration  of  3,000/.  the  receipt  whereof  he  thereby  acknow-  jectmcnt  may 

"ledged,  did  ^ranf,  ^ar^airt)  sell^  and   convey^  to  the  said  cd,    if     tiio 

"  William  Rugge^  and  to  his  heirs  and  assigns  for  ever ;  all  {ijt/ino  cm«r! 

^  the   old  garter" House  tract,  &c.  (which  was  set  forth 

*^  and  described :)  also,  150  acres  ofland,n^ore  or  less,  com- 

**  monly  called  the  new  ^uarter»House^  &c.  (ako  set  forth  atid 

"  described.)     And  the  siiid  Richard  Ellis  did  thereby  bind 

^^  himself,  his  heirs,  executors,  administrators  and  assigns,  to 

^^  make  such  other  good  and  lawful  tides,  as  should  be  requir- 

**  cd,  for  the  purpose  t)f  vesting  in  the  said  WilUam  Rugge^ 

^^  his  heirs  and  assigns  for  ever,  a  free,  clear,  and  absolute 

*•  estate,  in  fee-simple ;  and  did  covenant  to  warrant  and  d(?- 
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1790,        ^^  fend  the  said  WiUiam  Rugge^  his  heirs  and  assigns  for  ever, 

I^wec  of     "  of, in,  and  to  the  said  tracts  of  land,  from  and  against  the 

Rtigge       "clain^  or  claims  of  all  persons  whomsoever,  claiming,  or  to 

Ellis.         "  claim,  by,  from  or  under  him,  his  heirs  orassigns*"  This 

deed  was  duly  executed,  proved  and  recorded.    Underneath 

was  the  following  note;  *^  It  is  also  agreed,  by  and  between 

'^  the  parties  to  these  presents,  that  the  said  Richard  Eilis  is 

"  to  have,  hold,  occupy,  and  enjoy  peaceable  and  qiuet  pos- 

'^  session,  of  all  and  singular  the  aforesaid  premises,  from 

"  the  dr.y  of  the   date  hereof  unto  the  first  of  Jarmafy 

"  next ;  he,  the  said  Rkhard  Ellis^  in  consideration  diere- 

'*  of,  paying  1*.  sterling,  when  demanded,  and  then  to  deli- 

"  ver  quiet  possession  thereof,  unto  the  said  William  RuggCy 

"  his  heirs  and  assigns  ;  in  testimony  whereof,  I  have  here- 

"  unto  set  my  hand  and  seal,  this  10th  of  August^  1785. 

(Signed)  Richard  EtLis.'* 

Read  opened  the  cause,  by  producing  the  deed^  which  was 
admitted  ;  read  it,  and  rested  the  case  ;  the  locus  in  quo  be- 
ing also  admitted. 

Pinckney  then  moved,  that  the  plaintiff  be  nonsuited, 
upon  the  ground,  that  the  evidence  offered  was  insufficient 
to  maintain  the  action,  and  said  if  the  plaintiff  refused,  he 
should  be  denied  the  privilege  hereafter,  but  must  submit  to 
the  verdict  of  a  jury.  He  took  two  grounds ;  1st.  That 
this  deed  is  not  sufficient  to  comey  the  lands  ;  2d*  If  it 
were,  this  action  could  not  be  maintained  without  evidence 
of  a  previous  actual  entr\%  by  the  plaintiff,  on  the  lands. 

Read^  Prlngle^  and  Ford^  in  support  of  the  action,  argued, 
that  from  the  face  of  this  deed,  it  was  the  evident  intention 
of  the  parties,  that  the  lands  should  pass ;  therefore,  the 
court  will  effectuate  that  intention,  and  not  let  the  defendant 
deny,  what  appears  under  his  own  seal.  This  is  no  free- 
hold commencing  in  future.  The  grantor  attorned  as  te*» 
nant,  and  acknowledged  by  indorsement  on  the  deed,  he 
was  to  hold  and  pay  rent :  this  was  a  constructive  livery, 
and  was  tantamount  to  the  indorsement  and  livery  upon  the 
deed  ;  that  this  deed  agrees  with  a  bargain  and  sale,  or 
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mxy  be  construed  a  tovenant  to  stand  seised  to  uses ;  that        1790. 
entry  on  lands  is  done  away  by  the  act  of  assembly,  1712, 
which  declares  an  action  at  law  to  be  the  only  legal  me* 
thod  of  claiming  lands. 

Pinckney  and  Rutledge  replied,  and  insisted,  that  the  doc- 
trine of  cUtornment  never  applies  between  grantor  and 
grantee  J  but  only  between  landlord  and  tenant.  As  to  bar- 
gain and  sale,  it  cannot  be  construed  either  into  a  bargain  or 
sale,  or  covenant  to  stahd  seised.  The  latter  cannot  be 
supported  except  by  consideration,  of  blood.  As  to  entry, 
the  clause  in  the  act  of  limitation  only  intended  to  take  away 
the  necessity  of  continual  claim  at  common  law.  lliat  from 
a  view  of  the  deed,  the  parties  did  not  intend  this  memo- 
randum or  agreement  to  be  definiuve,  but  a  further  con- 
veyance was  contemplated.  The  plaintiff  ought  not  to  re- 
cover, as  has  already  been  decided  in  a  court  of  equity, 
where  the  court,  seebg  this  deed  was  never  intended  to  be 
the  ultimate  conveyance,  refused  a  specific  performance. 

Waties,  J.  There  are  three  questions  which  arise  in 
this  case :  1st.  Whether  there  is  any  other  mode  of  con- 
veying lands  in  this  state,  besides  by  lease  and  release.  2d. 
Whether  the  plaintiff's  deed  can  take  effect  either  as  a 
feoffment^  a  bargain  and  sale,  or  a  covenant  to  stand  seised 
to  uses.  3d.  Whether  the  plaintiff  can  maintain  this  action 
of  ejectment  without  entry.  There  is  no  doubt  but  that 
there  may  be  different  modes  of  conveying  lands.  The 
question  depends  upon  positive  law,  and  that  law  modern. 
The  true  intention  of  the  different  forms  of  conveyance  is 
to  ascertain  the  real  proprietor  of  the  land,  and  to  make  him 
notorious.  This  was  the  object  of  the  statute  of  uses ^  which 
object  is  effected  by  extirpating  the  estate  of  the  feoffee  to 
xtses*  It  was  not  the  intention  of  the  legislature  of  this  coun- 
try to  restore  the  old  investiture,  nor  to  provide  against  se- 
cret uses  ;  but  they  adopted  this  statute  to  give  facility  to 
every  mode  of  transferring  lands.     The  act  for  recording 
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1790^  ^  conveyances  passed  long  before^  in  the  year  1698.  As  to 
the  reasoning  to  shew  that  the  legislature,  in  adopting  th6 
statute  of  uses,  meant  to  exclude  all  other  modes  of  con- 
veyance under  it,  except  the  lease  and  release,  it  rests  upon 
implicatiotl  too  slight  to  overturn  the  acknowledged  opera- 
don  of  a  positive  statute.  What  advantage  does  the  mode  1 
of  lease  and  release  possess  over  that  by  bargain  and  sale  ? 
It  is  longer,  more  tedious,  and  more  expensive.  It  was 
adopted  and  brought  over  here  by  the  practitioners  in  £;t- 
glandy  and  in  use  before  the  statute  of  uses  was  made  of 
force.  But  the  statute,  when  made  of  force,  warranted  as 
well  the  bargain  and  sale,  and  covenant  to  stand  seised,  as 
the  lease  and  release. 

2*  What  shall  be  the  effect  of  this  deed  ;  as  a  feoffment,  a 
bargain  and  sale,  or  a  covenant  to  stand  seised.  It  would 
perhaps  reqvdre  much  refinement  to  make  it  a  ffyodfeoffmeni. 
Possession  indeed,  acquired  in  any  way,  might  operate  as 
good  livery  and  seisin  under  it,  and  with  the  possession  it 
would  be  a  good  title.  But  there  is  no  need  at  all  of  a 
strsdned  construction  to  make  this  a  good  deed.  I  consider 
it  as  a  good  bargain  and  sale.  The  consideration  was  in 
part  executed,  and  is  acknowledged  on  the  face  of  the  deed. 
The  terms  of  it  shew  a  plain  intent  to  pass  the  estate.  The 
deed,  therefore,  must  stand,  unless  it  can  be  impeached, 
through  fraud  or  some  such  thing,  before  the  jury. 

3.  But  it  has  been  contended  that  entry  was  necessary  in 
order  to  maintain  this  action.  It  is  necessary  to  inquire 
what  kind  of  injury  is  complained  of  in  diis  case.  Judge 
Blachtone^  in  his  Commentaries^^  enumerates  five  Idnds  of 
ouster^  abatement,  intrusion,  disseisin,  discontinuance,  and 
deforcement.  The  injury  in  this  case  comes  properly  under 
tbie  last :  *•*•  Deforcement  may  also  be  grounded  on  the  non- 
^  performance  of  a  covenant  real ;  as  if  a  man  seised  of  lands 
^^  covenants  to  convey  diem  to  another,  and  neglects  or  re- 

*  Vol  3.  p.  1C7. 
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^  fuses  so  to  dO)  but  continue?  possession  against  him,  this        i^^o. 
^*  possession,  being  wrongful,  is  a  deforcement."*    It  is  laid      . 
down  in  the  succeeding  page,  that  ^^  upon  a  discontinuance        liuggc 
'^  or  deforcement,  the  owner  of  the  estate  cannot  enter,  but        EUis. 
**  is  driven  to  his  action."     This  solves  all  difficulties  on  the 
subject,  and  takes  away  the  necessity,  and,  indeed,  the  pro. 
priety  of  a  previous  entry  in  this  case.     If,  however,  it  de<. 
pended  upon  the  principles  of  diis  action  of  ejectment,  the 
result  would  be  the  same,  where  the  plaintiff's  lessor  has  a 
rig^t  of  entry.     The  action  is  competent  where  the  lessor  of 
the  plaintiff  mat/  enter.     The  question  is  not  whether  he  /ia» 
entered,  but  whether  he  may  enter.     This  action  has  been 
allowed  in  this  country,  even  where  the  right  of  entry  has 
been  tolled  by  descent  cast.     It  oug^t  to  be  so— the  rigid 
&rms  of  ancient  real  actions  have  long  since  been  moulder- 
ing away,  and  giving  place  to  others,  more  liberal  and  bettor 
calculated  to  answer  the  ends  of  justice. 

The  motion  for  the  nonsuit  was  overruled,  and  on  the 
case  going  to  the  jury,  they  returned  a 

Verdict  for  the  plaintiff. 

By  an  act  of  the  legislature,  since  the  determination  of  this 
case,  a  bargain  and  sale  is  declared  to  be  a  good  deed  t9  pass 
a  fee  in  all  cases,  without  livery  and  seisin. 

•  Vol.  3.  p.  174 
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Jv^tut  do»  M^Teee  agaifut  the  Executors  of  Fergvson.  , 

1790. 

miereaiega-      THIS  was  an  actioD  of  debt  on  bond.     The  bond  was 

tee  aoeepts  of  ^  - 

a  bond  from  entered  into  in  the  life-time  of  testator,  previous  to  ^  Ist 
fbrtkearooont  of  Joxmory^  1787,  and  came  under  the  instahnent  act,  which 
H  ex^kKoSbes  makes  all  debts  previous  to  that  day  payable  by  five  equal  an> 
i^d  ^i  «»"«1  instalments. 
^  -t^^^^  *      Read  offered  evidence  to  shew  that  this  bond  was  eiven 

and,  if  riven  o 

before  1787,  it  fo]*  a  lefiAcy  duc  to  the  plaintiff,  which  was  in  the  hands  of 

comes    under  o     ^  «^  » 

the  iQsul-  testator,  as  executor  of  the  estate  from  which  it  is  payable. 
Kotwhhstand-  That  it  therefore  came  under  the  denomination  of  money 
mwuit  in  the  bad  and  received  by  the  testator  to  the  plaintiff's  use,  which 
eotw  ^^'no  ^^^  ^^^  ^^  ^^  exceptions  in  that  act,  and  insisted  that  this 
r^  ^cw?-  ^^^  ^**  ^^^  XisiAit  to  be  paid  by  instalments. 
«d^ight  have      Pinciney.  for  defendants,  cited  Buikr.  1 82.  "  That  a  bond 

been     monev 

had  and  recei*  ^'  given  to  a  legatee  extinguishes  the  legacy."    From  whence 

hands  for  le-  he  argued,  that  the  bond  created  a  new  debt,  in  which  not 

gatee  s  use.      ^^  estate,  but  the  executor,  in  his  private  capacity,  was  the 

debtor ;  and  that  from  this  change  of  die  nature  of  the  debt, 

all  relation  with  the  legacy  was  determined. 

Waties,  J.  charged  the  jurj-,  that  this  bond  cleaiiy  created 
a  new  debt,  which  the  legatee  diought  proper  to  accept  of,  in 
lieu  of  the  bequest  mentioned  in  testator's  will,  and  as  it 
was  previous  to  the  1st  of  January^  1787,  it  came  under  the 
instalment  act,  and  was  no  otherwise  recoverable  th^m  as  that 
act  directs ;  and  the  jury  found  accordingly. 
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Brisbane  against  Lestarjette.  Augriist  30, 

*^  179a 

CASE  on  a  note  of  hand,  riven  by  defendant*  and  indors-  '^**®  mdonee 

'■"  -^  '  .  cannot    reco- 

ed  to  plaintiff.  ver  on  A  note 

The  defendant  admitted  the  note,  but  gave  evidence  that  megai    oonsi- 
it  was  given  when  the  British  army  were  in  Charleston^  and  a^J^Lw'to  * 
when  the  parties  were  within  their  power  and  jurisdiction.  Jj^  J^.  or ?f*  he 
That  the  defendant  was  arrested  by  process  from  the  British  ff ""?'    ■*'*^'^ 

■^   *^  that  he  gave  a 

board  of  police^  and  being  unable  to  pay  the  sheriff's  fees,  he  vaioabie  con- 

1  .  01  *.   ,  *.  r^         ,        ,  .        sitleration  for 

gave  this  note  for  the  amount  of  those  fees.    That  the  plain*  it, 
tiff  indorsee  was  present  at  the  time,  and  knew  the  considera« 
tion  of  the  note  to  be  such.     The  plaintiff  did  not  shew  that 
he  had  paid  any  person  vahiabk  consideration  for  the  note. 

Fraser^  for  the  defendant,  insisted,  that  the  note  was  given 
on  an  ittegai  consideration,  the  British  board  of  police  having 
been  repeatedly  adjudged  in  this  court  an  illegal  body,  and 
all  acts  done  under  their  authority  void.  The  plaintiff  was 
present,  and  knew  the  illegal  and  oppressive  circumstances 
under  which  the  note  was  obtained.  He  cannot  be  consi- 
dered as  an  innocent  indorsee,  when  he  took  it  with  his  eyes 
open. 

Pincineyj  contra,  contended,  that  it  was  a  plain  negotiable 
note,  which  appears  to  have  been  regularly  indorsed,  and  is 
good  under  the  statute.  That  however  improperly  the  po-. 
Jice,  its  officers,  or  suitors  might  have  acted,  the  plaintiff  had 
po  agency  in  the  busihess.  He  took  it  on  the  footing  of  its 
negotiability.  . 

* 

Waties,  J.  When  a  note  appears  to  have  been  given 
for  an  iUegal  consideration,  the  indorsee  cannot  recover  if 
he  appeaVs  to  have  known  it ;  nor  unless  he  prove  that  hQ 
gave  valuable  consideration  for  it. 

Verdict  for  defendant. 
Vol.  I.  F 
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^v^ut  3Qp  CoicocK  and  Gibbons  against  Wainwright. 

1790.  ^ 

Uon  ^firSt'v  '^^^  plaintiffs  had  been  indebted  to  the  defendant,  in  a 
jibitr«torsbe-  bond  given  (as  it  appeared)  for  the  purchase  of  a  house,  in 
precisstionact,  the  time  of  depredated  money,  and  while  the  British  were 
paities ;  in  possession  of  Charlestotu     'V  he  defendant  threatening  to 

piXtiffs'^raRy  sue  them,  the  plaintiffs,  to  avoid,  as  they  alleged,  an  unplea- 
owigpdto' pay  ^^^  contest,  agreed  to  pay  the  debt,  on  its  being  liquidated, 
sonaiderabiy     yf\^  ^yj^  depreciation  as  arbitrators  should  fix.     At  that 

more  tiian  * 

that  act  would  time,  no  depreciation  table  was  established*  The  debt  was 
K<i  tiiein  to  depreciated  by  the  arbitrators,  and  the  money  paid.  Afterf> 
^^^  '  wards,  when  the  /fj-a/ depreciation  table  was  established  by 
the  legislature,  it  appeared  that  the  plaintifis  had  paid  madi 
more  than  that  table  would  have  fixed  the  bond  at«  The 
plaintiffs  commenced  this  action  (for  money  had  and  received) 
to  recover  back  the  surplus* 

llie  defendant  proved  that  the  house  was  worth  the  sum 
fixed  by  the  arbitrators,  and  contended  that  no  injustice  was 
ilone*  That  the  plaintiffs  were  bound  by  their  subsequent 
acquiescence  to  the  arbitration^ 

Waties,  J*  Even  if  a  setdement  were  made  \xy  parties 
at  this  day,  though  different  from  the  depreciation  table,  it 
would  bind  them.  I'his  is  a  liberal  action,  and  the  jury  can 
do  what  appears  to  them  to  be  equitable  and  conscientious 
1  here  are  two  questions.  1.  Whether  the  depreciation  tar 
ble  does  apply ;  and  I  think  it  does  not  in  this  case.  2*  Whe- 
ther this  was  a  fair  and  voluntar}'  setdement ;  I  think  it  was* 
The  house  appeals  to  have  been  worth  then,  as  well  as  now, 
the  sum  fixed  by  the  arbitfator^*  Nothing  i^pears  to  im- 
peach  thft  trahsict^on^ 

Verdict  for  defendants 

Sf  e  th^  case  of  M^Qrc^^  <i^  '^^\f(^  v.  Loxi^jide^  voL  2- 


\ 


OP  THE  STATE  OF  SOUTH-CAROLINA.  It* 

1790. 

PEtRiE,  survivor  of  Hawkins,  agiunst  Smith. 

THIS  was  an  action  of  debt  on  an  old  bond,  dated  in  Tender  iar 
1775,  and  payable  m  1776.  To  this  there  was  a  plea  of  cy,  in.Am?/^. 
tender  of  the  bills  of  credit,  circulating  in  the  year  1780;  fore  u  wcit 
and  under  this  plea  evidence  was  given  of  a  tender  made  by  Sou^^^ia  "^m^ 
James  Edwards^  on  the  27th  yarmary^  1780,  to  the  attor-  f^^^^^f  ^JJ^ 
Bey  or  agent  of  the  plaintiflF:  and  the  identical  bills  were  the  time    at 

,  ,     .  .  \  sochteadcf. 

brought  into  court  and  sworn  to. 

Finckneyy  for  defendant,  contended,  that  if  this  tender  did 
dot  go  to  the  discharge  of  the  debt,  yet  it  should  discharge 
the  interest  on  it,  from  the  day  the  tender  was  made,  till  the 
time  of  suing  the  w^i^  To  prove  the  money  was  a  tender, 
h^cited  a  resolve  of  the  provincial  congress  in  1 776. 

For  flamtiffy  it  was  said,  that  the  jurj- should  avoid  the 
tender,  as  it  was  made  in  a  currency  worth  nothing,  and  to 
an  attorney.  iTiat  the  difference  between  sterling  money  at 
the  time  of  the  contract,  and  the  present  sterling  money  (be- 
ing 3  4-7  ptT  cenU^  ought  to  be  allowed. 

For  defendant^  it  was  insisted,  that  tender  to  an  attorney 
h  good  under  an  act  of  assembly. 

Waties,  J.  charged,  that  the  tender  was  good.  That  the 
-dause  of  the  resolve  of  the  provincial  congress  applied  to 
this  ihoney.  As  to  the  3  4-7  per  cent,  it  is  the  difference 
jnade  by  the  le^slature  between  the  coin  in  the  then  currency 
and  now.  The  law  is  clear,  and  the  jury  have  no  discres- 
tion  in  the  case,  and  this  is  equally  the  case,  although  no  ten* 
der  of  money  had  been  made. 

The  Jury  stopped  the  interest  from  the  tender  to  the  date 
«ff  writ^  turned  the  debt  into  present  currency^  by  advancinj| 
upon  it  3  4-7  per  cent,  and  returned  -a 

.^  Verdict  for  plaintiffS 
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September    1,  LaNE,  SoN   &?   FrASER,    aprainst  WiNTHROP, 

1790 

Todd  &f  "Winthrop. 

^.  makes  THIS  was  an  action  on  the  case,  brought  on  the  follow- 
to  ddiver  rice  ing  note  against  the  defendants,  as  copartners,  upon  their 
assigns  r  S-  acceptance.  The  note  was  "  For  value  received,  Boston^ 
an^'^^om-  "  ^^^t  October,  1785,1  promise,  in  behalf  of  »7«f/irfi|/&,  Todd 

mcnt  on  the 
back  of  such 
a^^reementy 
directs  the 
rice  to  be  de* 
livered  to  C. 
vhich  is  ac- 
cepted of  and 
signed  by  ^h 
This  shall 
create  a  new 


'  fcp  Winthrop,  merchants  of  Charkston,  South^Carolinay 
'  to  ship  on  account  of  Nathaniel  Tracey,  Esq-  or  his  as- 
^  signs,  a  thousand  Uerces  of  rice,  in  all  the  mondi  of  De» 
^  cemier,  or  so  soon  as  the  new  rice  comes  to  market,  in 
'  any  vessel  or  vessels  he  or  diey  may  direct ;  the  same  to 
*  be  addressed  to  Messrs.    Lane,  Son  &f  Fraser^  in  ion- 

eoDtract     be-   «  donm 

c '*»i«""to  (Signed)  «  Thos.  L.  Winthrop." 

eqmty   being      a  Deliver  the  within  mentioned  rice  to   Messrs.   Lane, 

gone  into,  be-  ' 

t  ween  ^.  and  "  Son  is?  Froser,  OT  Order. 

M.   the  origi-  ^,  __,  _,  -^ 

iial    contract-  "  NaTH.  TrACEY." 

»ii§  pai  Its.  ^^j  accepted  thus.     **  Accepted  to  deliver  the  within  as 

"  above,  in  behalf  of  Winthropi  Todd  &f  Winthrop. 

"  Thos.  L.  Winthrop." 
This  last  acceptance  was  made  afier  the  indorsement  by 
Tracey*     The  declaration  stated  the  circumstances  ;  and  the 
above  note,  with  its  indorsement  and  acceptance,  was  given 
in  evidence  to  support  it. 

Rutkdge  and  Pringle,  for  the  plaintiffs. 

Pinckney  and  Bay,  for  the  defendants. 

Bay  objected  to  this  note  and  indorsement  being  given  in 
evidence,  in  favour  of  the  plaintiffs,  as  he  said  they  cduld 
not  maintain  any  action  thereon.  He  moreover  stated,  that 
the  defendants  had  a  discount  against  Tracey,  to  the  whole 
value  of  the  rice^  which  they  would  be  precluded  from  re- 
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covering,  (33  Tracey  had  lately  failed,)  unless  they  were  ^^^o. 
permitted  to  offer  it  in  discount  against  this  demand.  He 
then  urged  that  this  was  not  such  a  negotiable  paper,  as 
would  enable  the  plaintiffs  to  maintain  an  action,  in  their 
own  right ;  because  it  is  not  for  payment  of  money*  It  is 
not  under  the  statute  which  makes  promissory  notes  negO' 
tiable.     It  depends  on  common  law  assignment. 

Pring/cy  for  plaintiffs,  did  not  proceed  on  an  implied  as-^ 
sumpsity  by  virtue  of  the  assignment ;  but  on  the  express 
undertaking  of  the  defendants  in  writing,  upon  the  back  of 
the  note,  after  the  assignment  was  made.  For  it  was  after 
the  assignment  to  the  plaintiffs,  that  the  defendants  wrote  on 
the  back  of  the  paper,  that  they  would  deliver  the  rice  to 
the  plaintifis,  agreeably  to  the  indorsed  order.  The  action 
does  not  depend  upon  the  supposed  negotiability  of  the  pa- 
per, which  might  raise  an  implied  assumpsit  in  law  ;  but  on 
the  express  assumpsit  made  by  the  defendants  themselves. 

Bay  replied,  and  said  the  question  then  was,  whether  the 
acceptance  on  the  back  at  all  altered  the  case  ?  He  contended, 
that  a  note  or  debt,  not  negotiable,  cannot  be  made  so  by 
consent  of  parties,  and  cited  to  this  effect,  a  case .  from  Vin» 
Abr*  (tit.  Assignment^)  tliat  they  had  not  shewn  any  consi-> 
derauon  moving  from  themselves.  The  indorsement  does 
not  express  for  value  received. 

Rutkdge^  for  plaintiffs.  The  court,  in  commercial  ques- 
tions, look  for  the  intentions  of  parties.  It  is  here  evident 
that  Tracey  meant  to  assign  over  the  absolute  property  in 
this  rice  to  Lane^  Son  £sP  Fraser ;  and  that  Winthrop^  Todd 
&f  Winthrop  so  accepted  it,  to  Lane^  Son  &f  Fraser  ;  or  why 
order  the  defendants  to  deliver  it  ?  Why  was  the  second  en- 
gagement entered  into,  if  such  was  not  the  intention  ?  A 
second  acceptance  is  a  new  undertaking.  The  tenor  of  the 
jirst  engagement  to  deliver  to  Tracey ^  *'  or  his  assigns,"  is 
pursued,  and  afterward  accepted  of.  This  is  not  a  nudum 
pactum.     No  contract  in  writing  is  such. 

Pinciney  said,  that  this  was  a  nudum  pactum.     That  the 
plaintiffs  are  the  agents  of  Mr.  Tracey.     There  is  no  con- 
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sideration  expressed ;  which  would  have  been  the  case^  if  it 
had  been  the  intention  of  the  parties  to  create  a  new  c6n« 
tract.  Tracey  could  assign  no  more  than  his  interest^  sub^ 
ject  to  all  the  original  equity  of  the  other  party,  which  eqm-> 
ty  they  are  precluded  from,  by  the  nature  of  the  action,  in 
the  name  of  the  plaintiffs. 


Waties,  J.  oDerrukd  the  exception*  The  question  is, 
whether  the  right  on  which  this  action  is  brought,  is  an  as* 
signed  right,  or  an  original  right.  If  the  former,  this  ao-: 
tion  cannot  be  maintained^  If  the  latter,  it  is  regularly 
brought ;  for,  in  such  a  cabe,  it  is  a  new  contract ;  and  I 
think  the  latter  is  evident  from  the  transaction.  The  only 
case  which  contradicts  it,  is  one  cited  from  Finer;  which^ 
in  my  opinion,  is  neither  good  law  or  good  sense.  A  man 
may  surely  make  what  contract  he  pleases  ;  and  the  defend- 
ants agreed  to  waive  their  equity  ^if  any  they  had)  in  the 
original,  by  entering  into  a  new  contract.  This  they  surely 
had  a  right  to  do,  and  must  now  be  bound  by  it.  The  case 
of  Bay  and  Frazer  is  very  strong.  It  did  not  decide  be* 
tween  the  obUgor  and  obligee,  but  between  the  assignor  and 
assignee.  This,  therefore,  being  an  original  right,  and  not 
an  assigned  one,  no  equity  between  the  original  parties  can 
be  set  up  against  the  present  plaintifis'  claim. 


The  jury  found  for  the  pbdntifis. 
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Spence  against  Sanders,  September  e, 

^  1790. 

m 

IN  this  case,  an  interlocutory  order  for  judgment  was  ob-  Proof  of  the 
tained  against  the  defendant*  The  action  was  brought  upon  of  entries,  and 
a  book  account,  for  professional  services.  Upon  executing  niade  h^^Sw 
the  writ  Qf  inquiry,  '  St'tfpti 

Pinckney  and  Mr.  John  Drayton^  stated  to  the  court  the  ^^  ^oT'^^thc 
nature  of  the  evidence  they  intended  to  oflFer,  in  order  to  countr>j)    1$ 

,  ,  good  evidenee 

prove  the  account.     The  plaintiff,  they  sjud,  had  long  prac-  to  go  to  a  jury 

tised  in  South^CaroUna  as  a  physician ;  but  at  tlie  time  of  hSiui^T" 

confiscation,  his  estate  was  confiscated.     His  books  of  ac« 

count  were  not.     Before  he  quitted  tlie  country,  he  made 

oath  before  one  of  the  judges,  (Mr.  Justice  Pendleton^  to 

his  original  entries.     That  the  several  charges  therein  were 

for  professional  services,   entered  in  his  book  by  himself, 

and  were  in  his  own  hand-writing;  and  tius  book  contained 

the  original  entries,     lliis  book  he  left  in  Carolina*     His 

hand-writing  in  the  book  was  sworn  to.     They  submitted 

to  the  court,  that  this  was  proper  evidence,  under  the  cir* 

cumstances  aforesaid,  to  go  to  the  jury,  upon  a  writ  of  in- 

qtdryj  upon  the  groimd  of  its  being  the  best  evidence  the 

^ture  of  the  case  admits*     They  granted  it  was  ex  parte; 

but  all  evidence  on  writs  of  inquiry  must  necessarily  be  so, 

judgment  having  gone  against  the  defendant  by  default.     It 

appeared  by  the  book,  that  the  defendant  had  paid  part  of  the 

account* 

Waties,  J.  requested  the  juty  to  find  the  debt,  accord- 
ing to  the  entry  in  that  book,  and  to  reserve  the  question  of 
law  for  the  court,  and  he  would  take  time  to  consider  of  it. 

Afterwards^  he  gave  his  opinion,  that  the  evidence,  under 
the  special  circumstances  as  stated,  was  good ;  ai)d  the  plain- 
ti£P  took  his  j  udgment. 
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rehruarySetn  The  §TATE  against  WASHINGTON,* 

Motia,  1791. 

Aitiiough  the  FORGERY,  The  indictment  in  this  case  was  as  fol* 
^"iSSa  in-*  lows  :  "  The  jurors  of  and  for  the  district  of  Charleston 
•utte  ^L  not  **  aforesaid,  in  the  state  aforesaid,  on  their  oath,  present^ 
made  a  oapi-  «  that  yohn  Edwards.  of  the  city  of  Charleston  aforesaid* 

tal  offence,  by  '^  .  ''  ' 

the  act  of  as-  "  Esquire,  some  time  past  was,  by  the  legislature  of  the 
authorUes  the  *^  State  aforesaid,  appointed  to,  and  for  some  time  thereafter, 
^uef  yetthe  ^^  ^^  before  the  day  of  taking  this  inquisition,  acted  in,  the 
^ipt"^n*  t'he  "  o^ce  and  appointment  of  a  commissioner  of  the  treasury 
back  of  such  «c  ^f  ^^  gt^te  aforesaid,  and  in  the  said  office  was,  by  the 

mdcnt,  for  tlie  /  '      •' 

ftcci-uiiig    an* 

*  k*^  *i*^rc8t,       •  The  report  of  this  case  was  taken  by  a  gentleman  of  the  bar  at  tlie  time  of 

to  be  pavable   ^^  tns\,  who  very  obligingly  favoured  me  with  it  for  publication  ;  to  whom, 

teom  the'  face   on  tlie  present,  as  well  as  many  otlicr  similar  occasions,  I  am  under  great 

•f  it,  with  an   obligaUons. 
intent  to  give 
tiie    said    in- 
dent currency)  jind  uttering  the  same  in  oinlcr  to  defraud,  is  felony  without  the  benefit  of 
^ei"gy,  under  the  statute  of  Geo.  II.  c.  25.  made  of  force  in  this  state. 

An  indictment,  stating  an  offence  against  the  state,  and  concluding  with  the  words  "  agaii^st 
^  the  [leace  and  dignity  of  the  same, '  is  not  faulty,  but  good  within  the  terms  of  the  new 
ton  stiiution  of  1790. 


/ 
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**  legislature  of  the  said  state,  entrusted  with  and  authori-        1791. 

**  sed,  as  a  commissioner  of  the  treasury,  in  the  power  of    xhe  state 

**  signing  and  issuing  indented  certificates  from  the  said  «^  ^^011 

**  treasury ;  whereby  the  public  treasur}^  of  the  said  state  of 

**  South^Carolituij  is  made  liable,  and  the  faith  of  the  said 

**  state  of  South'Carolhm  pledged,  by  said  indented  certifi- 

*'  Gates,  for  the  payment  of  the  sums  of  money  stipulated  to 

**  be  paid  in  such  indented  certificates  ;  and  to  receive  the 

**  same  in  payment  for  purchases  of  confiscated  property  at 

**  the  said  treasury.     And  the  jurors  aforesaid,  upon  their 

"  oaths   aforesaid,  do  further   present,  that  Tlio?nas  Wal' 

**  singham^  otherwise  called  Thomas  Welsh^  otherwise  called 

**  Thomas  JVellSy  otherwise  called  Thomas  Washvi^ton^  late 

•*  of  the  state  of  Georgia^  but  now  of  the  city  of  Charles^ 

**  ton^  in  the  district  of  Charleston^    and   state  of  South" 

**  Carolina^  on  the  18th  day  of  January^  in  the  year  of  our 

"  Lord,   1791,  with  force  and  arms,  at  the  city  of  Charles* 

**  ton^  in   the  district   of  Charleston^  and  state   of  South'^ 

**  Carolina  aforesaid,  feloniously   did  falsely  make,  forge 

"  and  counterfeit,  and  also  feloniously  did  cause  and  pro- 

"  cure  to  be   falsely  made,  forged  and  counterfeited  ;  and 

**  feloniously  also  did  willingly  act  and  assist  in  the   false 

**  making,  forging  and  counterfeiting,  a  certain  writing  obli- 

**  gator}',  written  and  filled  up  by  hand-writing,  in  a  certain 

**  partly  printed  paper,  called  a  blank  indented  certificate ; 

**  and  thereby   purporting  the  same,  by  such  writing  and 

**  such  filling  up,  in  the  said  partly  printed  paper,  called  a 

**  blank  indented  certificate  aforesaid,  with  the  printed  part 

*'  thereof  together,  to  be  an  indented  certificate,  commonly 

"  called  di  general  indent  of  the  said  state  oi  South^Carolinaj 

"  and  as  filled  up  in  hand-writing,  at  the  treasur)'  of  the  said 

**  state  of  South'Carolina^  to  wit,  at  the  city  of  Charleston^ 

**  in  the   district  of  Ci^rleston^  and  state   of  South^Caro- 

^^  Una  aforesaid  \  and  to  be  issued  and  signed  by  the  said 

**  John  Edwards  J  by  the  name  of  John  Edwards^  as  a  com- 

**  missioner  of  the  treasury  of  the  said  state,  pursuant  to 

^*  an  act  of  the  general  assembly  of  the  said  state,  passed 
Vol.  I.  ^ 
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1791.       "  the  16&  day  of  March^  in  the  ye«r  of  our  Lord,  If 83, 
^  and  thereby  obliging  the  said  commissioners  of  the  said 
^^  trcasur>',  on  behalf  of  the  said  state  of  Snith^arotina^ 
WMhington,  a  ^^  p^y  ^^  ^j^^  ^^  treasury,  to  one  Thomas  Reynolds^  his 

*^  executors,  administrators,  or  assigns,  the  sum  of  66/» 
^^  2^«  4^.  on  demand,  for  one  yearns  interest  on  the  principal 
^^  sum  of  1,230/.  Ss.  &/«  sterling,  in  part  of  the  said  writing 
*^  obligatory,  and  the  like  interest  annually,  by  resolution  of 
^^  the  general  assembly,  and  the  principal  sum  of  1,230/*  58. 
*'  8</.  sterling  on  the  12th  day  of  Aprily  1787  ;  or  to  rc- 
^^  ceive  the  said  writing  obUgatory,  written  and  filled  up  in 
*^  writing,  as  a  writing  obligatory  as  aforesaid,  in  the  afore« 
^^  said  pardy  printed  paper,  called  a  blank  indented  certifi* 
^^  cate,  and  thereby  purporting  the  same  by  such  writing, 
^^  filled  up  and  written  in  the  said  partly  printed  paper,  to* 
^^  gether  with  the  printed  part  thereof,  and  signed  as  afore* 
^^  said,  to  be  an  indented  certificate,  commonly  called  a  ge* 
^^  neral  indent,  in  payment  for  any  purchases,  he,  the  said 
^^  Thomas  Reynolds^  his  executors,  administrators  or  as« 
^*  signs,  may  make,  at  any  public  sales  of  confiscated  pro* 
*^  perty;  (except  such  as  should  be  ordered  by  the  legislature 
*'  for  special  purposes ;)  which  last  mentioned  false,  forged, 
^^  and  coimterfeit  writing  obligatory,  written  and  filled  up 
*^  in  writing,  as  a  writing  obligatory  as  aforesaid,  in  the 
^*  aforesaid  pardy  printed  paper,  called  a  blank  indented 
*^  certificate,  and  thereby  purporting  the  same,  by  such 
^*  writing  filled  up  and  written,  in  the  said  partly  printed 
^^  paper,  together  with  the  printed  part  thereof,  and  signed 
^^  as  aforesaid,  to  be  an  indented  certificate,  commonly  call- 
*^  ed  a  general  indent  of  the  said  state  of  South^aroRna 
^^  aforesaid,  is  in  the  words,  figures,  and  c^'phers  following, 
*'  to  wit,  *  South'Carolina.  Pursuant  to  an  act  of  the  ge* 
^^  neral  assembly,  passed  the  16th  of  March^  1783,  we,  the 
"  commissioners  of  the  treasury,  have  this  day  delivered  to 
"  Thomas  Reynolds^  this  our  indented  certificate,  for  the  sum 
^*  of  1,230/.  Ss*  Bd.  sterling,  for  catde,  com,  and  militia 
*'  duty,  in  1781,  as  per  accoimt  audited.     The  said  Thomas 
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^  Reynolds^  his  executcvs,  administrators  or  assigns,  will        1791. 

^^  be  entitled  to  receive  from  this  office^  the  sum  of  86/.  2^. 

**  W.  on  demand,  for  one  year's  interest,  on  the  principal 

«  sum  of  1,230/.  $s.  %d.  and  the  like  interest  annually,  per  ^^«^^"«^- 

^  resolution  of  the  general  assembly.     The  said  Thomas 

^  Reynolds^  his  executors,  administrators  or  assigns,  will 

^  be  entitled  also  to  receive,  and  shall  be  paid,  if  demand-^ 

ed,  the  principal  sum  of  l,2S0/«  5^«  &/»  steriing,  on   the 

12th  day  of  Aprils  1787 ;  and  the  said  Thomas  Reynolds^ 

^y  his  executors,  administrators  ot  assigns^  may  make  any 

purchases,  at  any  public  sales  of  confiscated  property,  (ex« 

cept  such  as  shall  be  ordered  by  the  legislature  for  special 

purposes,)  and  this  indent  shaQ  be  received  in  payments 

^^  For  the  true  performance  of  the  several  payments  in  man* 

**  ner  above  mentioned,  the  public  treasury  is  made  liable^ 

^  and  the  faith  of  the  said  state  pledged  by  the  aforesaid  act. 

^^  Given  under  our  hands  and  seals,  at  the  treasurv  office  in 

**  Charkstofij  the  12th  day  of  Aprils  1785.    yohn  Edwards^ 

^  commissioners  of  the  treasury.     I,2o0/.  5s»  Sd»  principals 

^  86/.  2^.  4</.  annual  interest.     No.  1587*     Exd.  Book  Y« 

"  E.  A.'  which  s£dd  last  mentioned  writing  obligatory,  writ* 

^  ten  and  filled  up  in  Mrriting,  as  a  writing  obligatory  afore* 

*^  said,  in  the  aforesaid  partly  printed  paper,  called  a  blank 

**  indented  certificate,  together  with  the  printed  part  of  such 

^^  paper,  and  signed  as  aforesaid,  and   thereby  purporting 

^  to  be  an  indented  certificate,  commonly  called  a  general 

^^  indent,  in  the  said  words,  figures  and  cyphers,  then  did, 

^^  and  still  doth  import  and  signify,   that  the  said  commis* 

**  sioners  of  the  treasury,  on  behalf  of  the  said  state  of  Souths 

^^  Carolina.,  then  were,  and  still  are  liable,  to  pay  the  inte* 

^  rest  money,  to  wit,  86L  2s»  \d.  annually,  and  the  said 

^  principal «um  of  1,230/.  Ss.  8d,  sterling,  to  the  said  ThO'^ 

^*  mas  Reynolds^  his  executors,  administrators  or  assigns, 

'^  or  to  receive  the  said  last  mentioned  writing  obligatory, 

'^  written  and  filled  up  as  a  writing  obligatory  aforesaid,  in 

^  the  aforessud  partly  printed  paper,  called  a  blank  indented 

^  certificate,  together  with  the  printed  part  of  such  paper^ 
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irot.  ^*'  and  signed  as  aforesaid,  and  diereby  purporting  to  be  aa 
TheState  ^^  indented  certificate,  commonly  called  a  general  indent, 
Washlujrton.  **  ^"  payment  of  any  purchases  he,  *the  said  Thomas  Rey-^ 
^^  nolds^  his  executors,  administrators  or  assigns,  may 
^^  make,  at  any  sales  of  confiscated  property  ;  Texcept  such 
^^  as  shall  be  ordered  by  the  legislature  for  special  purposes ;) 
^*  and  which  said  writing  obligatory,  written  and  filled  up  in 
*^  writing  as  a  writing  obligatory,  in  the  aforesaid  partly 
^*  printed  paper,  called  a  blank  indented  certificate,  together 
*^  with  tlie  printed  part  of  such  paper,  and  signed  as  afore- 
*^  said,  and  thereby  purporting,  in  the  whole,  to  be  an  in- 
*^  dented  certificate  as  aforesaid,  he,  the  said  Thomas  WaU 
^^  singham,  otherwise,  &c«  &c.  &c.  then  and  there  did  felo- 
^^  niously  and  falsely  make,  forge  and  counterfeit ;  and  did 
*^  also  cause  and  procure  to  be  falsely  made,  forged  and  coun« 
^^  terfeited  ;  and  also  clid  willingly  act  and  assist  in  the  false 
'^  making,  forging  and  counterfeiting  the  same,  with  an  in- 
"  tention  to  defraud  the  said  Joh/t  Edwards^  and  the  commis* 
**  sioners  of  the  treasury  of  the  state  aforesaid,  and  the  said 
**  state  of  South-Carolina^  against  the  form  of  the  act  of  the 
"  general  assembly  of  force  in  the  state  of  South^aroUna^ 
^^  and  in  such  case  made  and  provided,  and  against  the  peace 
**  and  dignity  of  the  same  state J*^ 

The  second  count  charges,  "  That  the  said  Thomas  fVal* 
"  singham,  otherwise,  &c.  &c.  &c.  afterwards,  to  wit,  on 
"  the  18  th  day  of  Januaryy  1791,  with  force  and  arms, 
&c.  feloniously  did  utter,  and  publish  as  tine,  a  certain 
•false,  forged,  and  coMwttrkitti.  writing  obligatory^  writ- 
*'  ten  and  filled  up  as  a  writing  obligatory,  in  a  certain  part- 
*^  printed  paper,  called  a  blank  indented  certificate,  toge- 
*'  ther  with  the  printed  part  of  such  paper,  and  thereby,  in 
"  the  whole,  purporting  to  be  an  indented  certificate,  com* 
*^  monly  called  di  general  indent  oi  the  said  state  of  South* 
^^  Carolina^  and  to  be  issued  and  signed  by  the  aforesaid 
**  jfohn  Edzvards^  formerly  one  of  the  commissioners  of 
"  the  said  treasury  of  the  state  oi ,  South-Carolina^  by  the 
"  name  of.  John  Edwards^  as  a  commissioner  of  the  treap 
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^^  sury,  and  entrusted  by  the  said  state,  for  issuing  indent-  irgi. 
**  cd  certificates  of  the  said  state  from  the  treasury,  where-  xhe  State 
**  by  the  said  treasury  is  made  liable,  and  the  public  faith  is  J- 
^  pledged,  for  payment  of  the  sums  stipulated  to  be  paid 
*^  in  such  certificates,  and  as  one  of  the  said  commission- 
'^  ers,  and  pursuant  to  an  act  of  the  general  assembly  of  the 
^^  said  state,  passed  the  16th  day  of  March^  1783  ;  which 
^'  said  last  mentioned  fal$e,  forged,  and  coimterfeit  writing 
obligatory,  written  and  filled  up,  &c»  is  in  the  words, 
figures,  and  cyphers  following,  to  wit,  (here  the  indent  in- 
^^  serted  yerbatim  as  before,)  which  said  false,  forged,  and 
**  counterfeit,  &c.  the  said  Thomas  Walsingham^  otherwise, 
^  &c«  &c.  &c.  did  utter  and  publish  as  true,  with  an  inten- 
**  tion  to  defraudone  John  David  Fak,  of  the  city  of  Charles^ 
^  ton  aforesaid,  merchant ;  he,  the  said  Thomas  Waking" 
^  hamy  otherwise,  &c.  &c.  &c.  at  the  time  .of  uttering  and 
^*  publishing,  &c.  &c.  then  and  there  well  knowing  the  same 
**  to  be  fiadse,  forged,  and  counterfeited,  against  the  form 
*'  of  the  act,"  &c.  (conchiding  as  before*^ 

The  third  count  was  in  these  words  :  "  And  the  jurors 
**  aforesaid,  upon  their  oaths  aforesaid,  do  further  present, 
*•  that  the  sad  Thomas  Walsingham^  otherwise,  &c.  &c.  &c. 
•*  on  the  18th  day  of  January^  1791,  with  force  and  arms, 
**  at,  &c.  &c.  feloniously  did  falsely  make,  forge,  and  coun- 
**  terfeit ;  and  feloniously  did  falsely  procure  to  be  made, 
•*  forged,  and  counterfeited  ;  and  feloniously  did  willingly 
'^  act  and  assist,  in  the  false  making,  forging,  and  counter- 
*'  feiting,  a  certain  acquittance  and  receipt  for  money  ^  on  a 
*^  certain  paper,  purporting  to  be  an  obligation,  called  an 
"  indent,  for  payment  of  money,  and  for  the  sum  of  172/. 
•*  4^.  Bd.  and  as  signed  by  one  Thomas  Reynolds^  being  dou- 
*^  ble  the  amount  of  86/.  2s.  Aid.  and  subscribed  with  the 
•*  name  of  Thomas  Reynolds ;  which  said  false,  forged,  and 
•*  counterfeit  acquittance,  and  receipt  formoney,  in  writing, 
y  on  the  paper  aforesaid,is  in  the  words  and  figures  following, 
**  to  wit,  *  Received  14th  October^  1785,  two  years  interest  on 

86A  2s.  4d. 
^  the  within   indent.      Thomas  Reynolds.    86/.  2s.  4^." 
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1791.        "  With  an  intention  to  defraud  the  said  Thomas  Reynolds^ 

^-''^^^^^     «  against  the  form,"  &c.  (eoncluding  as  before.) 

The  suite         ^^^  j.^^^^^  ^^^^  ^^^^  „  p^j.  Ottering  as  true,  the  «wd 

Washington.  ^^  j^^  mentioned  false,  forged,  and  counterfeited  acquittance 
"  and  receipt  for  money ^  with  an  intention  to  defraxid  the 
**  said  John  David  Vale^  well  knowing,  &c.  &c.  against  the 
•*  form,"  &c.  {conchiding  as  before.) 

The  fifth  count  was  like  the  third,  only  setting  forth  ano- 
ther fake,forged,  and  counterfeited  receipt  for  money,  in  these 
words :  ^  Received  8th  February^  1788,  two  years*  interest. 

86/.  2^.  4d. 
"  Benjamin  Lee.      86/.  2*.  4</."     With  an  intention  to  &- 
fraud  the  said  Benjamin  Lee^  (concluding  as  before.) 

The  sixth  count  was  like  the  fourth,  onlv  charging,  that 
he  uttered^  &c.  the  false,  8cc.  acquittance  and  receipt  men- 
tioned in  the  last  count,  with  an  intention  to  defraud  the  said 
John  David  Fale,  (concluding  as  before.) 

The  seventh  count  was  like  the  third  and  fifth,  only  set* 
ting  forth  another  false,  &c.  acquittance  and  receipt,  in  these 
words  :  "  Received  6th  August^  1789,  t^vo  years'  interest  to 

86/.  2s.  4d. 
"  1st  Aprilhst.  John  Hill.  86/.  2s.  W.'*     With   an  inten- 
tion to  defraud  the  said  John  Hill^  (concluding  as  before.) 

The  eighth  count  was  like  the  fourth  and  sixth,  only 
charging,  that  he  uttered,  &c.  the  false,  &c.  acqmttance  and 
receipt  mentioned  in  the  last  count,  with  an  intention  to  de* 
fraud  the  said  John  David  Valey  (concluding  as  before.) 

The  ninth  count  was  like  the  second,  only  that  it  charged 
,  the  uttering  and  publishing  the  aforesaid  false,  forged,  and 

counterfeited  'writing  obligatory^  with  an  intention  to  de- 
fraud the  aforesaid  John  Edxvardsy  and  the  coinmissioners  of 
the  treasury  aforesaid^  {concluding  as  before.) 

The  tenth  count  was  for  uttering  as  true^  the  acquittance 
and  receipt  mentioned  in  the  third  count,  with  intention  to 
defraud  the  said  Thomas  Reynolds^  (concluding  as  before.) 
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The  eleventh  was  a  similar  count,  upon  the  acquittance        inl- 
and receipt  set  forth  in  the  fifth  count,  with  intention  to  de«     j,^^  ^ 
fraud  the  said  Benjamin  Lee^  {concluding  as  before^  '       T- 

The  twelfth^  and  last  count,  was  like  the  two  last,  only 
upon  the  acquittance  and  receipt  set  forth  in  the  seventh 
count,  with  intention  to  defraud  the  said  Jchn  Hilly  (con" 
eluding  as  before.^ 

To  the  foregoing  indictment  the  prisoner  pleaded  not 
guilty y  and  put  himself  upon  his  country,  &c« 

After  a  deliberate,  lengthy,  and  impartial  trial,  the  jury 
brought  in  their  verdict,  ^^  guilty  J^ 

Holmes  then  gave  notice  to  the  attorney-general,  that  he 
intended  to  move  in  arrest  of  judgment. 

And  now,  on  Wednesday y  the  9th  of  March^  1791,  the     jy^  ^  ^^ 
prisoner  was  brought  again  to  the  bar  ;  (present,  his  honour  ^firffediT^ 
the  Chief  Justice,  Mr.  Justice  Grimie^  and  Mr.  Justice  Bay;)  ^r.  Justice 
and  being  asked,  in  the  common  form,  what  he  had  to  offer  their  seats  on 
why  judgment  should  not  be  passed  against  him,  day,  f^  the 

Hohnes  rose,  and  stated  the  foUowing  grounds,  in  arrest  tultr^'apMLN 
of  judgment,  viz.  °^"^ 

1.  lliat  the  indictment  is  faulty,  and  defective.  1.  Be« 
cause  it  concludes  ^^  against  the  peace  and  dignity  of  the 
^*  same  state  /*  the  word  "  Jtofe"  being  wrongly  added,  and 
not  in  the  constitution*^  2.  Because  it  charges,  that  ^^  John 
*'  Edwardsy  late  treasurer^  &c.  instead  of  "  John  Edwards^ 
*'  treasurer  at  the  time  the  indent  was  issued.^^ 

2*  That  the  indent  issued  by  one  treasurer ,  was  not  le- 
gally issued,  nor  such  an  indent  as  the  law  prescribed  to  be 
issued  ;  and  is  so  far  illegal  that  no  criminal  prosecution 
can  be  grounded  upon  it. 

3.  That  the  writing,  which  was  forged,  was  not  a  writing 
obligatory^  as  charged  in  the  indictment  ;  not  such  an  one 
as  comes  within  the  act«t 

*  The  vords  of  the  eonstitation  are,  "  all  proseouiions  shall  be  carried  oa 
'*  in  the  Dame,  and  by  the  authority,  of  the  state  of  Sauth-CaroUna,  and  oon« 
**  elude,  agcdrut  the  peace  and  dignity  of  the  eame."    Art.  3.  s.  2. 

t  An  act  of  assembly,  passed  5th  Marchj  17369  the  3d  section,  copied  vrr* 
haUm  from  8  Geo,  \U  «.  25.  except  a  few  words,  which  are  copied  verbatim 
firom  7  Geo.  U.  c,  SSS. 
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1791.  4.  That  the  acquittances  and  receipts,  charged  in  the  in* 

The  State     ^<^^"*^^^  ^tfe  none  of  them  such  as  come  within  the  act.* 
y-  Upon  these  grounds  he  moved,  in  behalf  of  the  prisoner, 

that  the  judgment  be  arrested* 

Loxvndes,  for  the  prisoner*  We  cannot  now  deny  the 
guilt  of  the  prisoner  at  the  bar,  he' having  been  found  guilty 
by  a  jury  ;  we  can  only  contend  that  his  guilt  is  not  com« 
prehended  within  the  act  under  which  he  has  been  indicted. 
In  cases  like  this,  where  Ufe  is  concerned,  the  cotut  will  be 
eiEceedingly  cautious  of  enlarging  or  extending  by  construe* 
tion.  No  regard  will  be  had  to  the  turpitude  of  the  guilty, 
provided  it  is  not  a  capital  crime  ;  for  it  is  to  be  remem- 
bered, that  the  law  is  to  act  upon  offences^  and  not  upon 
offenders*  Though  the  laws  oiSylla  and  Ctxsar  were  of  the 
latter  kind,  and  have  properly  been  said  to  have  been  written 
in  characters  of  blood,  they  were  made  to  answer  the  pur- 
poses  of  tyranny  and  ambition,  and  can  form  no  proper  pre- 
cedent in  a  free  countr}>',  which  boasts  of  its  citizens  being, 
liable  to  no  punishment  which  is  not,  together  with  the 
crime,  properly  and  legally  defined* 

The  indictment  suggests  the  following  heads,  under 
which  I  shall  arrange  my  arguments.  It  charges  the  pri- 
soner in  a*two«fold  form :  1.  For  coimterfeiting  the  indent ; 
and,  2*  For  counterfeiting  the  receipts*  It  is  a  general  rule, 
and  a  good  one,  that  where  a  statute  uses  an  expression 
known  at  common  law,  it  shall  be  taken  in  the  same  sense  it 
was  known  to  have  at  the  common  law*  The  clause  of  die 
statute,  under  which  this  indictment  is  framed,  uses  the 
words  **  writing  obligatory  j"  and  these  words  are  chosen, 
on  the^resent  occasion,  to  signify  an  indent  which  is  not 
under  seal*  In  3  Bac*  Abr*  690*  this  term  is  defined  and 
explained*  It  is  there  laid  down  to  be  an  instrument  unikr 
^  seal;  a  seal  is  held  to  be  necessary  in  the  formation  of  it* 


•  The  words  are,  **  any  deed,  will,  testament,  bond,  vriting  obligatory^ 
**  bill  of  exchange,  or  promissory  note  for  payment  of  moneif,  or  any  acquit- 
**  tanies  or  receipts,  either  for  money  or  goods,  &c.  with  intention  to  defrauil 
**  any  person  vhatwever  /  or  shall  utter  or  pubUsh  as  true,  any,"  &e.  &c. 


OP  THE  STATE  OF  SOUTH-CAROLINA.  12» 

If  this  be  the  legal  signification,  the  court  will  not  resort  to        1791. 
common  acceptation  in  a  case  so  highly  peilial.     Had  the     ^^^^^^^^^^^ 
legislature  intended  that  the  words  *^  writing  obligatory"  v. 

should  have  been  so  comprehensive,  why  did  they  add  the  ^  »ngton. 
long  list  of  other  words  in  the  same  clause  i  They  might 
all  have  been  as  well  comprehended  under  the  general  terms. 
A  bill  of  exchange  is  as  much  a  writing  obligatory  as  an 
indent,  in  this  enlarged  acceptation.  He  cited  4  Black.  Com. 
247.  and  1  Hawk.  P.  C.  186.  In  the  latter,  the  difference 
taken  between  statute  merchant  and  statute  staple,  is,  that 
the  former  is  under  the  seal  of  the  party,  and  the  latter  not ; 
(having  only  the  seal  of  the  staple ;)  and,  therefore,  that  the 
former  is  within  the  statute,  ^^  as  being  obligations^^  but  the 
latter  is  not.  Why  was  it  deemed  necessary,  by  the  legis* 
tature,  to  pass  acts  making  it  felony  to  counterfeit  the  state 
money  ?  They  are  bills  of  credit— they  are  ^vritings  obliga- 
tozy  as  much  as  indents — ^they  are  receivable  at  the  treasury, 
yet  the  legislature  must  have  thought  that,  otherwise  it 
would  not  be  felony  to  counterfeit  them.  80,  also,  they 
were  obliged  to  pass  a  law  to  make  it  felony  to  counterfeit 
the  existing  certificates  of  the  state,  in  the  year  1776.  (^Pub. 
LawSy  283.)  This  shews  that  there  had  been  an  omissioti 
in  the  laws  before,  yet  the  present  statute  was  then  in  force. 
The  number  of  acts  lately  passed  in  England^  providing 
against  the  counterfeiting  of  particular  papers,  shew,  that 
the  parliament  did  not  think  the  statute  of  2  Geo.  II.  (from 
which  ours  is  copied,)  would  coniprehend  them ;  and,  yet, 
many  of  those  were  as  much  writings  obligatory  as  our  in- 
dents. Thus,  in  the  opinion  of  our  own  legislature,  and  of 
the  parliament  of  Gr^at  Britain^  those  words  are  not  90  com- 
prehensive as  Mr.  Attomey»General  would  contend.  The 
statute  oiEdw.  VI.  against  stealing  horses^  was  held  not  to 
extend  to  him  who  stole  a  horse.  So  the"  stat.  of  George^ 
about  stealing  cattle^  was  obliged  to  be  amended  afterwards. 
1  Black.  Com.  88.  This  shews  how  cautious  the  law  is,  not 
to  enlarge,  by  construction,  the  meaning  of  an  act  which  is 
so  highly  penal. 
VeL.  I.  U 
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1791.  2.  The  next  subject  of  the  iDdictment  is  the  receipts  in« 

^"^^^^'^'^     dorsed  upon  die  indent*  These  are  said  to  be  counterfeited 

The  State  ... 

▼.  with  intention  to  defraud  several.     But  whom  can  they  de- 

*  '  fraud  ?  Not  the  public ;  because  they  went  to  discharge 
and  not  to  charge  them.  Say,  then,  it  was  the  party  who 
held  die  indent ;  but  it  came  into  his  hands  widi  the  receipts 
upon  it.  Tlie  law  intended  such  a  fraud  as  went  to  devest 
some  person  of  an  existing  right.  If  it  be  said  th  it  it  was  a 
fraud  because  it  gave  a  specious  fumess  to  the  indent  itself; 
I  reply,  that  if  the  indent  be  no  forgery  within^  the  act,  the 
receipts  cannot  be  so.  For,  considered  apart  from  the  in- 
dent, they  are  but  an  idle,  unmeaning  shred  of  paper.  If 
considered  conjunctively,  it  would  be  to  derive  a  crime  from 
a  principal  matter  which  is  no  crime  in  itself ;  a  method 
which,  in  a  capital  case,  can  never  be  admitted.  Wherever 
any  receipt  or  acquittance  has  been  adjudged  to  be  within 
the  statute,  it  has  uniformly  been  where  such  receipt  could 
stand  alone,  and  work  its  mischief  by  itself;  according  to  the 
cases  in  1  Ha/e^  P.  C.  683.  "  If  A.  make  a  deed,"  &c.  and 
ibid.  685.  **  If  A.  writes  a  letter,"  &c.  Upon  tlie  whole, 
therefore,  as  tlie  indent  is  no  writing  obligator}^  criminal  as 
it  may  be  to  forge  it,  such  forging  cannot  be  felony  under 
this  act  \  and,  as  the  receipts,  considered  in  themselves, 
(and  they  must  be  so  considered,)  have  no  meaning,  and,  of 
course,  can  effect  a  fraud  upon  no  one,  the  judgment  upon 
this  indictment  must  lie  arrested. 

Hally  for  the  prisoner,  laid  down  the  following  grounds  : 
First,  tiiat  this  is  no  indent  in  law.  Secondly,  that  it  is  no 
writing  obligatory.  Thirdly,  tliat  the  acquittances  and  re^ 
ceipts  are  not  such  as  come  within  the  act.  And,  fourthly, 
that  the  indictment  is  faulty  in  its  conclusion. 

1.  The  act  of  assembly,  which  prescribes  that  indents 
shall  be  issued,  (^Pub.  Laxvs^  322.)  says,  the  commissioners 
shall  give  a  treasury  indent.  The  indent  in  question  was 
signed  by  one  treasurer  only.  As  the  act  against  forgery  is 
highly  penal,  it  ought  .not  to  be  extended  by  construction. 
It  is  a  rule  in  law,  that  all  delegated  powers  must  be  pur- 
*icd  strictly.     Many  cases  to  this  point.     8  Mod^  304.     If 
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process  be  directed  to  the  sheriffs  of  London^  and  one  dies,        iroi. 
the  process  is  gone.     Same  doctrine   in  Coxvp.  26.  Rex  v.     ^J^T'T^**^ 
Croke.     It  will  be  asked,  are  all  the  indents  of  the  state,   ^^^  ^  y. 
therefore,  void,  because  one  commissioner  only  has  signed 
them  ?    Admit  they  were  so  ;  the  life  of  the  prisoner  is 
paramount  to  that  consideration.     But  it  is  quite  unneces- 
sary, novr,  to  decide  the  question  in  a  civil  view.     It  may 
be  said,  too,  that  this  forgery  is  as  dangerous,  and  destruc*- 
tiye,  as  if  it  were  a  regular  indent.  No  matter  for  diat.  ITie 
act  is  express.     Penal  statutes  are  to  be  construed  strictly. 
1  Black*  Com.  88.     Counterfeiting  the  great  seal  is  felony ; 
yet,  to  take  it  olF  from  one  patent  and  affix  it  to  another, 
purporting  to  be  a  grant  of  the  king,  is  no  counterfcidng. 
3  P.  Wms.A^n. 

2.  But  even  if  it  be  ruled  to  a  be  good  indent,  still  it  is 
no  writing  obligatory.  It  requires  a  seal.  1  Inst.  172. 
yacob,  tit.  Obligor^  where  the  import  of  the  word  is  laid 
down.  If  a  writing  obligatory  could  be  without  seal,  why 
need  the  act  to  have  enumerated  a  promissory  note  ;  it  be- 
ing equally  a  writing  obligatory.  It  appears  from  4  Blac 
249.  that  the  stat.  2  Geo.  II.  c.  25.  did  not  extend  to  him 
who  forged  an  acceptance  of  a  bill  of  exchange.  It  is  very 
manifest,  that  the  legislature,  in  1737,  could  never  have 
had  indents  in  view  ;  they  were  neither  in  existence,  nor  in 
contemplation.  It  has  often  been  held,  that  new  games 
which  have  been  invented,  are  not  within  prior  statutes. 
The  legislature  of  Great  Britain  were  obliged  to  pass  a  spe- 
cial act,  making  it  felony  to  counterfeit  East-India  bonds, 
though  they  were  writings  obligatory.  4  Blac.  Com.  248. 
If  the  legislature  thought  that  the  bills  of  credit,  issued  by 
the  state,  were  writings  obligatory,  and  within  the  act,  why 
need  they,  in  the  year  1776,  have  passed  an  act  making  it 
felony  to  counterfeit  them  ?  The  same  may  be  said  of  the 
present  paper  medium. 

3.  This  is  not  a  receipt  within  the  act.  If  the  indent  it- 
self was  not  good,  the  receipt  must  fall  with  it.  The  re- 
ceipt could  not  be  intended  to  defraud  any  person  ;  it  coiiM 
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1791.        tend  only  to  the  disadvantage  of  him  who  made  it*     Theirs 
^j;j^^'^C!jj^    is  a  case  in  Leaches  Crown  LaiVj  p.  9.  (RussePs  case,)  where 
y  a  man  was  indicted  for  forging  an  acquittance  and  receipt. 

It  is  a  more  regular  receipt  than  the  one  on  the  back  of  this 
indent;  yet  he  was  acquitted,  by  reason  of  the  tmcertainty 
and  vagueness  of  the>receipt.  But  the  receipt  in  the  present 
case,  was  not  a  receipt yor  money y  which  the  act  requires : 
no  money  is  ever  appropriated  by  law,  or  paid  for  the  inte- 
rest upon  general  indents  ;  it  is  paid  by  special  indents^  is- 
sued for  the  express  purpose*  But  if  bank  bills  have 
been  adjudged  not  to  be  money,  surely  special  indents  are 
not  money. 

4.  The  indictment  is  faulty.  Precision  and  certainty  are 
always  requisite,  in  order  that  a  prisoner  may  know  how  to 
make  his  defence,  and  that  he  may  not  be  liaUe  to  be 
brought  twice  into  jeopardy  for  the  same  ofience.  The 
constitution  has  prescribed  a  form  in  which  the  indictment 
shall  conclude ;  that  form  has  been  deviated  from  ;  and  this 
vitiates'  the  whole  indictment.  It  also  alleges,  that  John 
*  Edwards^  "  late  commissioner  of  the  treasury^^  issued  it, 
Instead  of  ^^  commissioner  at  the  time  the  indent  was  is- 
**  sued  ;"  for  he  might  lately  have  been  treasurer,  and  yetnot 
have  been  so,  at  the  time  of  the  issuing  'of  that  indent. 

HolmeSj  for  the  prisoner.  I  shall  proceed  in  this  case 
according  to  the  method  first  laid  down.  The  first  excep- 
tion is,  that  the  indictment  is  faulty  in  the  conclusion,  as  it 
concludes  ^^  against  the  peace  and  dignity  of  the  same 
*'  state  ;''  whereas  the  constitution  prescribes  that  it  should 
conclude  "  against  the  peace  and  dignity  of  the  same.^' 
It  may  perhaps  be  said,  and  I  will  for  the  present  admit, 
that  in  EngloTid,  the  word  "  state^^  would  be  rejected  as 
surplusage.  But  still  I  contend,  that  had  the  form  been 
prescribed  by  an  act  of  parliament^  diey  would  not  have 
rejected  any  word,  as  the  deviation  would  have  been  fa- 
tal. A  fortiori^  when  the  form  of  an  indictment  is  pre- 
scribed by  our  constitution^  which  is  the  highest  authority, 
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the  government  knows  the  court  must  be  bound  implicitly  to 
follow  it. 

Another  objection  is,  that  the  indictment  states  the  in* 
dent  to  have  been  made  by  John  Edwards^  ^^  late  treasur 
^  rer;^^  whereas  it  ought  to  have  said^  ^^  treasurer  at  the 
^  time  of  issuing  the  indent."  It  may  be  alleged,  that  this 
is  plainly  obvious  from  die  face  of  the  indent ;  but  no  cir- 
cumlocution, no  latitude  of  intendment,  ought  to  be  ad- 
mitted in  a  case  like  this.  In  the  case  of  Rex  v*  Knight^ 
Soli*  375.  Ld.  Raytn*  S27»  nuper  receptor  was  held  not  to 
mean  king's  receiver,  at  the  time  of  the  indorsement. 

These  grounds,  however  valid,  are  inferior  to  those 
which  remain,  and  to  which  I  shall  now  proceed ;  fully 
persuaded,  that  upon  investigation,  they  will  be  found 
abundantly  formidable,  if  not  ultimately  fatal  to  this  indict- 
ment. 

2.  The  indent  issued  by  one  treasurer*  was  illegally  is- 
sued, and  was  not  such  an  indent  as  the  law  prescribed  and 
reqmred ;  and,  of  course,  no  criminal  prosecution  can  be 
grounded  upon  it.  The  body  of  the  indent  purports  to  be 
issued  under  the  act  of  the  16th  of  March;  the  indictment 
diai^ges  it  so  ;  and  we  are  therefore  precluded  from  saying 
any  thing  about  the  act  of  the  12th  of  March;  no  argu- 
ments are  to  be  drawn  from  it.  The  act  says,  ^  the  com' 
^^  missionera  shall  give  a  treasury  indent,"  &c.  It  is  im- 
possible to  understand  this  in  any  other  sense  than  that  ^*  the 
" commissioners  shall  sign^^  &c.  The  treasurers  so  under- 
stood it  themselves ;  accordingly  they  framed  the  indent, 
beginning  *^  We,  the  commissioners,"  &c.  yet,  with  a  strange 
inconsistency,  only  one  commissioner  signed  the  indent. 
The  want  of  two  commissioners  signing  the  instrument, 
would  have  rendered  it  incomplete  even  in  a  civil  suit ;  two 
persons  cannot  be  joindy  charged,  where  one  only  signs  a 
bond  or  note,  though  it  run  in  the  name  of  both.  It  is 
true^  the  plaintiff  might  have  had  relief  in  equity ;  but  this 
very  circumstance  would  prove  its  inadequacy  in  a  court  of 
law.     Shall  it  then  be  said,  that  in  a  criminal  prosecution, 
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1791.        for  a  capital  offence,  that  it  shall  be  sufficiently  formal  to 
^J^^^''^^    take  away  life,  when  it  could  not  have  borne  a  civil  suit  ? 

The    StMtc  -^  ' 

that  less  certainty,  less  formality,  is  requisite  in  a  criminal, 
than  in  a  civil  procedure  ?  The  very  reverse  of  this  is  the 
uniform  and  humane  doctrine  of  the  law.  In  die  case  of 
Rex  V.  Moffatt^  Leech^  368.  it  is  decided,  upon  mature  deli* 
beration,  that  as  the  bill  of  exchange^  \f  real^  could  not  haoe 
been  valid  or  negotiable^  the  forging  vfitwas  not  a  capital 
offence.  [Here  Mr.  Holmes  took  up^  and  answered  at  lengthy 
several  cases  cited  by  Mr.  Attorney-General,  at  the  trial,  and 
which  he  supposed  would  agam  be  cited  on  the  present  occa^ 
sion,  viz.  Ann  Lexois^s  case,  Foster,  116.  Logan^s  case^ 
Leech,  389.  snd  John  Sterling's  csae.  Leech,  103.]  Upon 
the  whole,  he  concluded,  that  the  indent  was  not  such  a 
one  as  the  act  prescribed,  being  signed  only  by  one  commis* 
sioner  of  the  treasury.  That  it  was  not,  therefore,  a  vaSd 
indent,  and,  of  course,  the  forging  of  it  was  not  a  capital 
offence.     He  then  proceeded. 

3.  The  third  general  ground,  and  one  on  which  I  chiefly 
rely  is,  that  the  indent  charged  to  be  forged,  under  the  name 
of  a  writing  obligatory,  is  not  a  writing  obligatory,  in  the 
meaning  of  the  act  against  forgery  ;  and  of  consequence^ 
does  not  come  within  the  act.  I  premise  that  there  is  no 
distinction,  and  the  gendemen  for  the  state  will  not  be  able 
to  shew  any,  in  law,  between  a  writing  obligatory,  and  an 
obligation.  The  terms,  in  the  understanding  of  law,  mean 
precisely  the  same  tiling.  Ever)'  term  must  be  taken,  and 
explained  according  to  the  learned  in  the  art  to  which  it  re* 
lates,  and  when  a  statute  uses  a  term  or  phrase,  known  at 
common  law,  it  shall  be  taken  and  understood  in  the  com- 
mon law  sense.  These  positions  I  need  not  prove  ;  they 
ai'e  familiar  to  the  court,  and  are  always  recognised  in  legal 
discussions.  Let  us  then  try  the  question  by  these  rules. 
It  is  clear,  in  the  first  place,  that  die  terms  **  writing  obliga- 
*'  tor}',*'  cannot  intend  a  moral  obligation  ;  it  must,  therefore, 
be  understood  to  mean  a  legal  obligation  ;  what  the  law  de- 
nominates such,  not   what  may  be  implied  in  vulgar  par* 
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lance.     It  is  essential,  then,  to  a  legal  obligation^  or  what        iroi. 
the  law  calls  sometimes  by  that  name,  but  more  frequently 
by  the  term  "  writmg  obligatory,", that  it  be  underhand  and 
seal.     This  is  laid  down  in  every  law  book,  ancient  and  ^^'^**"'8*^"- 
modem.     I  will  cite  a  few,  as  specimens  of  the  whole  :  1 
Wood's  Convey.  7^7.     1  Hawk.  P.  C.  186.     1  IVoodfs  Con-^ 
vey.  766.     3  LuU  171.  and  2  Bac.  Abr.  S7U     The  reason 
why  a  statute  merchant  is  forgeable  under  the  act,  and  a  sta- 
tute  staple  is  not,  is  laid  down  to  be,  that  the  former  is  un- 
der the  seal  of  the  party^  and  the  latter  is  not.     {See  parti^  ' 
cularly  the  case  above  cited  from  Hawkins.)     In  Leech^   66. 
Dick^s  case,  the  twelve  judges  of  England  were  divided 
whether  a  Scotch  bank  bill  came   under  these  words  ;  and 
the  prisoner  was  discharged  upon  the  royal  pardon.     If  this 
last  case  forms  no  authority  in  favour  of  the  argument,  it 
is  equally  true,  that  it  furnishes  nothing  against  it.     From 
the  whole  tenor  of  all  the  authorities,  therefore,  it  is  mani- 
fest, that  writing  obligatory  means  an  instrument  imder 
seal.     The  indents  were  not  under  seal,  and  therefore  they 
cpme  not  under  the  description  in  this  indictment.     I  will 
now  proceed  to  shew,  that  the  court  can  indulge  no  latitude 
pf  construction,  nor  call  in  the  aid  of  intendment,  to  sup- 
port the  indictment ;  but  that  it  must  be  so  legally  explicit 
as  to  support  itself.     Dangerous  indeed  would  be  tlie  prin- 
ciple, if  once  adopted,  that  the  court  may,  in  doubtful  cases, 
wander  into  the  fields  of  imagination,  and  gather  up  remote 
intendments,  implications,  and  inferences,  to  sustain  a  prose- 
cution, where  life  is  concerned  in  the  event.     It  is  a  princi- 
ple which  this  court,  I  am  sure,  would  very   cautiously,  if 
not  very  unwillingly  exercise,  but  which  the  law,   for  the 
wisest  reasons,  has  committed  to  the  breast  of  no  tribunal. 
Lord  Mansfield  says,  in  so  many  words,  *^  that  an  indict- 
"  ment  must  be  explicit  enough  to  support  itself."  In  Leechy 
277,  Sea^s  case,  a  man  was  indicted  for  stealing  a  great  coat 
out  of  a  coach-house,  which  the  coachman  had  hung  up 
there.     The  stat.  11  Wm.  excludes  from  the  benefit  of 
clergy,   "  those  who  shall  in  any  shop,  warehouse,  coach'- 
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1791.  ^  housey  or  stable^  privately  and  feloniously  steal  any  goods, 
^^  wares,  or  merchandises,  of  the  value  of  5«.''  Upon  tUs 
statute  he  was  indicted ;  and  it  having  been  uniformly  held, 
Washington.  ^^.  ^  go^dg  stolen  must  be  such  as  ztt  proper  to^  and  are 
usually  kept  in  the  respective  places  which  the  act  describes, 
this  great  coat  was  held  not  to  come  within  the  act,  and  the 
prisoner  was  acquitted.  [Mr.  Holmes  then  proceeded  to  cite 
and  comment  largely  upon  the  following  cases^  in  support  of 
this  doctrine^  viz.  lyoris  case,  Leech^  190.  Ellor^s  case, 
id.  299.  Thompson's  case,  id.  309.  Aicile^s  case,  itL  378* 
Cook's  case,  id.  109.  Woolridge's  case,  id.  281.  Varky'a 
case,  id.  75.  (slso  2  Blac.  Rep.  6S2.)  Green's  csae^  u/.  432. 
Morris's  case,  id.  403, 404. 408.  Skutfs  case,  id.  1 10.]  There 
are  various  acts  of  pariiament,  he  Mother  observed,  which 
have  been  successively  made,  enumerating  different  subjects 
of  forgery,  many  of  which  might  as  well  have  come  under 
the  denomination  of  writings  obligatory ^  as  that  which  is 
now  attempted  to  be  brought  within  it.  4  Bbxc.  Com.  2Ai7* 
250.  This  shews  incontrovertibly,  that  the  stat.  of  Geo.  II. 
from  which  ours  is  copied,  hath  not  been  deemed  so  general 
and  comprehensive,  as  is  now  contended.  Inferences  equal- 
ly strong  may  be  drawn  from  many  of  our  own  acts  of  as« 
sembly ;  for  they  have  from  time  to  time  enumerated  par- 
ticulars :  tobacco  notes,  paper  medium,  bills,  special  in- 
dents, &c.  these  were  as  much  writings  obligatory  as  the  ge- 
neral indents. 

4.  The  acquittance  and  receipt,  indorsed  upon  the  indent, 
is  not  such  as  comes  under  the  act.  1.  It  is  not  a  receipt 
for  money  ;  the  interest  of  the  general^  being  paid  by  special 
indents ;  and  that  by  the  positive  institution  of  the  law  it- 
self. Neither  is  money  or  goods  mentioned  in  the  receipt ; 
but  even  if  goods  were  mentioned,  they  are  not  charged  m 
the  indictment.  The  receipt,  therefore,  instead  of  being  for 
moneys  was  for  special  indents.  This  receipt  must  be  taken 
and  considered,  either  as  connected  with,  or  distinct  from 
the  principal  indent  itself.  If  it  depends  on  the  indent, 
and  as  I  have  already  shewn,  that  was  void  in  itself^  or  is 
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insttfficiendy  described  m  the  indictment,  the  receipt  must  ^'^^^ 
iallwith  it.  If  the  receipt  be  considered  by  it&df,  it  has  The  stuic 
«eiAer  meaning  noi-  tendency,  and  mtat  fall  by  reason  of  Wa.hinijtoo. 
its  own  msigniiicancy*  But  here  I  shall,  perhaps,  be  itiet  by 
an  objection,  nipon  which  some  stress  will  be  laid  :  these  re- 
ceipts M^ere  calculated,  and  had  a  tendency  to  give  more 
pfattlsibiiity  to  the  principal  forger^',  the  indent  itself*  But 
if  the  indent  is  not  a  writing  oMigatory<f  it  is  no  forgery 
under  tlds  indictment :  it  can  reflect  no  properties  upon  any 
tiling  else,  which  itself  does  not  possess.  All  the  counts 
are  separate  and  independent;  they  must  stand  or  fall  by 
dieir  own  intrinsic  qualities ;  diey  cannot  borfow  from  one 
another ;  and  at  ail  events,  €»ie  bad  one  cannot  supply  the 
defect  of  another.  But  it  is  also  laid, in  the  indictment,  to 
have  been  done  v^h  an  intention  to  defraud  sevtifsi  persons. 
In  whatever  point  of  view  it  be  considered,  it  could  tend  to 
the  injury  of  no  person,  but  him  to  whom  the  indent  be* 
longed  at  die  time  of  the  alteration.  Could  it  defraud  the 
men  whose  names  were  mentioned  or  subscribed  to  the  re- 
ceipts I  No :  for  tliey  had  successively  parted  with  their 
property  in  the  indent.  It  had  passed  them  in  the  course  of 
transfer ;  it  went  therefore  neither  to  charge  them  with  the 
payment  of  any  money,  nor  to  diminish  any  sums  they 
might  be  entitled  to  receive  Could  it  injure  John  Z>.. 
Vak  ?>  No  :  for  he  paid  no  money  for  the  sums  mentioned 
in  the  receipts,  but  for  the  balance  due  upon  the  mdent, 
cfter  deducting  the  receipts.  Could  it  injure  John  Edwarda  ? 
No  :  for  he,  as  John  Edwardsy  was  never  liable  to  pay  tlic 
indent.  Could  it  injure  the  state  ?  No  :  for  it  went  to  exo^ 
neratey  and  not  to  charge  the  state.  1  he  debt  due  from 
^m  upon  the  face  of  the  indent,  was  diminished  by  the 
amount  of  the  receipts  upon  the  back  of  it.  Nay,  die 
whole  transaction  has  operated  to  the  henejit  of  the  state  ; 
for  the  indent,  which  was  at  first  good  for  a  small  sunty  by 
being  thus  altered,  has  become  void  even  for  tliat.  If  it  in- 
jured  any  one,  therefore,  it  was  the  person  who  held  the  • 

indent  at  the  time   of  the  forgery.     But  if  no  person  is 
Vol  I.  S 


The  SUte 

V. 


136  CASES  IN  THE  SUPERIOR  COURTS 

irm,  luirt,  but  the  penandoiog  the  act,  itis  no  fbf^gery.  Foifie- 
ly  13  where  a  penoa  fraudulently  makes  and  {nihlkhes  fsdae 
wriUBga»  tQ  the  prcjiudke  of  mi$ther  masi^  right.  Sailu  ^7S* 

Lasdy*  TAe  uneef  painty  how  Ms  receipt  couU  operaki^ 
prevents  ita  being  within  the  acu  JtwselPs  case,  b  Xeoc^ 
p.  9.  was  an  instance,  where  the  prisoner  was  disr-haiyid^ 
because  the  acfmWmce  or  receipt  was  ^^.a  cooAwed  meoio- 
i^  randum,  the  import  of  whidi  it  was  impossible  to  coUeot 
^^  with  precise  certainly.^'  Upon  the  whole,  therefore,  how 
crimitial  soever  the  priaonor  at  the  bar  may  have  been ;  how 
much  soever  the  public  mind  mdsjf  be  outraged  by  his  pro- 
ceedings i  neither  his  baseless,  nor  their  irritation,  can 
change  the  kw;  neithtr  can  they  subvert  those  sahitaxy 
principles  which  its  cooler  wisdom  has  prescribed,  for  the 
equal  safety  of  all  men*  And  the  law  having  declared,  that 
where  the  offence  is  indeterminate  or  imper&ctly  described, 
it  cannot  bring  its  penalties  to  bear  upon  the  offender ;  I 
trust  that,  in  this  instance^  the  judgment  wiU  be  arrested* 

Reod^  for  the  state.  In  compliance  with  a  request 
which  had  beeu  made  to  me,  to  assist  the  honourable  geii* 
tleman  who.  prosecutes  for  the  state,  I  shall  endeavour  to 
answer  the  arguments  of  the  prisoner's  counsel  \  in  doing 
which,  I  shall  pursue  the  same  method  which  they  adopted^ 
And  diough  many  of  the  arguments,  at  first  sight,  carry 
with  them  a  considerable  degree,  of  plausibility,  yet,  unfor- 
tunately for  the  prisoner,  they  vanish  upon  a  nearer  view, 
and,  ultimately,  they  admit  of  such  complete  answers,  4s 
will  destroy  the  grounds  on  which  be  hopes  for  a  discharge 
frpm  this  prosecution, .  The  first  objection  is,  that  the  in« 
dictment  itself  is  defective  ;  we  must  inquire  what  an  in* 
dictment  is,  and  what  are  its  leading  properties*    Of  the 

•  This  being  a  case  of  originni  impression,  and  of  much  public  expecta- 
tion, and  gentlemcn^of  the  bar  not  willini^  to  come  forvard  agaimt  a  prisoiier 
m  a  capital  ease,  at  the  inttance  of  Um  f/r99eetUort^  Mr.  ^dttvme^Generat 
«  applied  to  the  gaveitior,  to  assign  him  counsel  to  asabt  on  belialf  uf  the  state  -, 
whereupon  his  exocUeacy  appoiuted  colonel  Jieadj  who,  at  Aw  »;wfa«ce,joio- 
e«l  in  the  argument. 
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firmer,  we  have  an  account  in  4  JMsci.  C&nu  903.  and  of  die  mi. 
latter,  in  306^  ^  They  must  have  a  precise  and  sufficient 
*^  certainty;''  and  agahi,  ^  The  oflfenoe  itself  nlU8^be  set 
^  forth  with  clearness  and  certaintyi"  I  wiH  apply  this 
doca4ne  to  the  case  before  the  court.  It  is  plain,  in  the 
iirst  place,  that  it  is  not  inconsiderable  slips,  of  minute  omis- 
sions that  win  vitiate,  provided  the  offence  be  described. 
The  conduding  words  in  the  indictment  were  first  objected 
to.  (^The  court  stopped  Col*  Read  on  this  part.  Mh  Chief 
yustice.  Our  minds  are  made  up  upon  that  part ;  clearly 
^ht  conclusion  is  rights  and  poi^sues  the  constitution*  Had 
the  indictment  stopped  at  the  word^same,"  as  the  prisoner's 
counsel  contend^  it  would  have  made  nonsense,  for  the  im- 
mediate antecedent  is,  ^^  the  act  of  the  general  oBsenAlyf* 
and  the  indictment  would^  in  such  casr,  have  concluded,  not 
against  the  peace  and  dignity  of  the  state,  which  the  consti- 
tution requires^  but  against  the  peace  and  dignity  of  the 
act  of  the  general  assembly.  The  addition  of  the  word 
"  state,"  therefore,  was  necessary*) 

Read  proceeded*  The  second  objection  under  the  first 
ground  Mras,  that  the  indictment  states  die  *indent  to  have 
been  issued  by  John  Edwards^  ^  late  treasurer^"  instead  of 
^  treasurer  at  the  time  the  indent  was  issued."  This  ob^ 
jection  would  haVe  come  with  considerable  fmt:ef  had  the 
present  been  an  indictment  against  John  Edwards,  for  mal-^ 
feasance  in  office.  It  would  tfaeh  have  been  apposite  ;  the 
indictment  must  indeed  have  stated  expressly  that  he  was 
treasurer,  or  in  office,  at  the  time  of  the  offence;  because,  a& 
treasurer,  he  would  have  been  accused ;  and  the  fiict  of  his 
being  treasurer,  being  a  part  of  the  gist  of  the  crime,  it 
must  be  "  clearly  and  certainl/'  set  forth.  With  this  dis-* 
tinction,  let  us  enter  into  the  case  of  Resi  v.  Knight' and 
Burton,  Ld*  Raym.  527.  which  has  been  relied  upon  for  the 
prisoner.  Knigfvt  was  charged  as  "  nuper  receptor  gene^ 
^  raits  custumarum^^  late  receiver  of  the  general  customs  ; 
and,  as  such,  falsely  indorsed  several  exchequer  bills.  Here  * 
the  exception  was  taken,  that  the  defendant  was  charged  as 
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I7H.       late  rectmr^  iaa^id  of  rtceher  at  th^  lune  qf  makmg  Ifc 

ThTsut^   /^i/f ^  ittdor^menii  &c«  and  the  judgmtttf  was  ansestcd*    Biit 

\riahija«>ioii    '^^  ^  ^  twve  juot  observedi  the  iodktaiient  vae  agamt  the 

#  o^iT  him^ifi  for  a  oMUesKvice  in  oftce*     It  charged  hut 

with  a.  particular  offence  in  office,  widxmt  jdk^g  diefthe 
was  au  officer  at  the  time.  It  waa  quite  unlike  the  paeacMl 
case.  lathe  one^  it  was  essential ;  intheodicr,  itwaain* 
ducement*  Thia  difitioction  destroys  the  fiirce  of  that  case, 
andwithit,  the  olgecti«^  that  1;^  been  made  on  the  present 
occasion. 

2.  That  the  iodeaft  was  iasaed  bjr  one  treasurer  only.  Bjr 
recurring  to  the  act^  under  which  the  indents  were  issaed, 
we  find  notlung  to  warrant  this  exception.  ^  liie  ttvasu* 
^  rers  shall  j'ltte,"  &c.  What  does  tUs  mean  ?  Why,  that 
the  treasurers  shall  deliver  forth  the  engagements  of  the 
suite.  It  does  not  my^  nor  imply,  that  both  shall  sign ;  nay, 
it  does  not  say  that  ekher  shall  sign.  Now,  who  can  say 
that  diis  indent  was  not  delivered  fordi  by  both  ?  The  conr 
tmry  does  not  appear.  But  I  contend,  that  one  waa  suffi- 
cient.  What  were  the  reasons  for  having  two  treasurers  ? 
Not  surely,  that  both  might  be  constantly  employed  in  the 
9mme  act*  It  would  be  unnecessary  and  absuid.  Suppose 
one  of  them  should  be  gone  into  the  country  for  a  few  days, 
or  be  sick  and  unable  to  attend,  must  the  public  business 
stop  for  that  reason  \  Surely  not*  On  the  contrary,  it  is 
to  provide  for  the  more  ea^  and  more  certain  despatch  of 
the  business  of  so  exteisaive  a  departmem,  that  two  persons 
are  appointed.  Had  this  been  a  new  offipnce,  created  by 
statute,  (and  not  known  at  common  law,)  where  greater 
precision  is  requisite,  the  ol)jection  might  have  had  more 
force.  But  this  incident  is  clearly  warranted  by  law.  It  is  in 
the  common  form  in  which  indents  are  issued  and  known ; 
.,  the  public  consider  them  valid,  by  receiving  them  ;  the 
state,  by  providing  for  their  payment ;  and  the  law,  by  rr* 
cognising  diem  in  various  acts,  which  have  subsequendy 
been  passed  relative  to  diem.  They  are,  therefore,  a  legd 
subject  of  forgery. 
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5*  laHsge^dMlfaiftbadbnkMawfttiiigoUigatoiy.     In  3    v^^!^ 
BkKik*  Com*  51  !•  debts  due  by  statute  are  anterior  to  aH    TiieSut« 
oihar»«*«4Biterior  to  bcmds*     Certainly  tbey  must  be  consi-  . w«dji^ii» 
dtnd  so  in  criminad  as  well  aa  civil  cases*     It  is  a  writing 
daiigBloiy  in  another  view.     It  is  tke  engagement  of  the  4 

stale  under  seaL  I  say  under  seal ;  for  the  seal  of  the  state 
is  affixed  to  the  act  under  wluch  theyare  issued.  It  is  the 
oi^  w»|r  in  wiiii^  the  state  can  make  a  writing  obligatory. 
They  raval  pass  aa  act,  and  ratify  it  with  their  seal*     Upon  • 

this  indent  the  state  may  be  sued  under  the  federal  govern-* 
ment.  I  say,  that  debt  only  would  Me  insudi  case,  in  whidi 
tfaey  would  be  charged  under  their  owb  staL  But  the  jury 
havo  saved  much  argument^  by  finding  it  to' be  a  writing  ob» 
ligatory  ;  we  cannotnow  oontrBdict  the  finding  of  tkfe  jmy. 
An  argument  has  been  drawn  from  the  act  of  die  2Gth  of 
March^  If  84-  In  1765^  die  legislature  found  diat  the  special  . 
indentB  were  not  protected  by  law  ;  diey  passed  a  clause  in 
the  tax  law,  making  it  felony  to  counterfeit  them.     This  diey  * 

pursued  in  die  subsequent  tax  .bills.  Why  did  they  not 
provide  for  the  general  indents  in  like  manner  ?  Were  they 
not  aware  that  the  Iktter  were  ecpially  liable  to  be  forged  ? 
Or,  were  they  objects  of  less  consequence  ?  No  :  but  they 
knew  that  the  general  indents  were  provided  for;  and  pro* 
teciedbythe  general  law.  lliis  was  a  silent  legislative  con* 
struction  of  the  law  before  the  court,  and  ought  to  have 
great  weight.  It  is  true,  the  paper  currency  and  tobacco 
notes  have  been  specifically  mentioned ;  but  this  does  not 
invalidate  the  answer  already  given.  It  is  clearly  a  writing 
bbtigatory ;  because  it  is  written;  imports  an  obligation  upon 
the  face  of  it,  binding  the  state  for  die  payment  of  money  ; 
and  draws  its  force  and  efficacy  from  the '  seat  of  the  state. 
An  action  of  debt  would  lie  upon  it,  and  the  general  issue 
would  be  non  est  factum. 

4»  I  come  now  to  the  fourth  ground— ^pon  the  receipts. 
The  gentleman  in  behalf  of  the  prisoner  argued  from  the 
case  in  I^d.  Raynu  527.  that  if  the  forgery  could  injure  no 
one  but  the  party  himself^  it  is  no  crime.     The  case  before 
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the  cotot  esBentUly  diffesB  feomduft  casci  ds  I  hare  alretdy 
The  tittftT    ^^^^^  ^  ^^^  instance^  and  as  I  ^1  now  .shew  in  another* 
^  '  J'         There  itwasa  forgerjr  of  an  acquittance  upon  the  back  of 
a  vaHdwndng;  here  it  was  upon  the  back  of  vl  forged  one  i 
not  indeed  to  exonerate,  but  tD  give  force  sasd  eficacy,  pku* 
sibiiity  and  success,  to  the  forgery  itsd£i   It  is  said  that  tfab 
hident  is  no  foi^ry  within  the  act ;  I  truat  I  have  shewn 
that  the  indent  is  a  forgery  within  the  act.     But  I  all^fa 
•  that  a  derivative  may  Bomi^mes  be  the  greatest  crime  ;  it 

often  stands  so  related  to  the  principal,  as  to  g^ve  efiect  to 
both.  .  The  principal  may  be  4uit  which  directly  does  Urn 
injurv,  provided  it  be  successful ;  the  a  ttendsmt  may  be  that 
which  gives  the  success.  It  was  so  in  the  present  case*  If  , 
it  be  alleged,  that  the  names  subscribed  to  the  several  re* 
ceipts,  are  fictitious  ones,  still  die  crime  is  not  lessened  \  for 
Ann  Lnmis  case,  in  Foster,  116.  furnishes  an  answer.^ 
TThere  she  had  been  indicted  for  fisloniously  uttering  and 
'  publishing  a  counterfeit  deed,  purporting  to  be  a  power  of 

attorney,  fiom  Elizabeth  Tir^ky  &c  It  appeared  that  no 
sudi  person  as  Etizabsth  Tingle  was  ever  in  rerum  nahireu 
Upon  this  a  doubt  arose,  under  the  words  of  Lord  Coke^ 
viz.  *^  That  the  act  mu^  be  done  m  the  name  of  another 
^^personJ^*  But  upon  full  consideration,  the  judgment  was 
given  against  the  prisoner.  In  a  late  case  in  Er^glandy  it 
has  been  bud  down,  that  the  intent  to  defraud  is  die  chief  in- 
gredient in  forgery.  (^Read  had  a  note  of  that  case  publish- 
ed  in  a  newspaper,  but  the  court  inclined  that  it  would  be 
improperly  read  as  an  authority.)  Vhe  case  cited  by  the 
gentleman  for  the  prisoner,  from  Leech,  277*  Sea^s  case, 
cannot  be  law ;  it  is  repugnant  to  common  sense,  that  be- 
cause a  great  coat  was  not  usually  deposited  in  a  coacb* 
house,  it  did  not  come  within  the  act,  the  words  of  which 
are  general.  It  is  a  forced  construction ;  and  one  of  ths^ 
kind  does  more  injury,  by  tempting  to  the  hopes  of  impu- 
nity, than  twenty  pardons  for  capital  oflFences.  [Here  he 
took  up  the  cases  cited  from  Leech,  and  went  through  them 
minutely ;  distinguishbg  them  from  the  case  before   the 
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courts  and  shewing  them  not  to  apply.]  Another  ground  iroi. 
taken  by  the  counsel  for  the  prisoner  is,  that  the  receipts  ^^^^^^^ 
ftoere  not  for  money ';  but  that  they  arc  for  special  bdents. 
It  is  now  too  late  to  controvert  that  fact.  It  is  fuBy  charged 
in  the  indictment  to  h^  for  moneif^  and  the  jury  have  found 
it  so.  We  cannot  travel  out  of  the  record ;  we  must  take 
die  vercBct  to  be  true.  But  it  has  also  been  argued,  that  no 
«ae  was  injured  or  defrauded :  I  answer,  John  David 
Fak  was  both  defrauded  and  injured.  The  whole  transac- 
tion went  to  work  a  fraud  and  injury  upon  him.  He  bought 
the  forged  indent,  and  must  now  lose  the  money  he  paid 
.  for  it.  I  had  almost  forgotten  to  answer  the  case  in  Leech^ 
568.  Jhfiafs  case.  There  he  had  forged  an  inland  bill  of 
exchange^  which  bill  was  not  drawn  in  the  form  prescribed 
by  the  act  of  parliament,  and  it  was  therefore  held  to  be  no 
caipital  oiEuice.  lliis  case  was  much  relied  upon ;  but  it  is 
to  be  observed,  that  an  act  of  parliament  had  made  all  bills 
fiot  drawn  in  that  form  void.  JBut  has  any  act  of  assembly 
declared  our  indents  void,  because  one  treasurer  only  had 
signed  them  ?  By  no  means ;  but  the  very  reverse.  The 
(legislature  has  recognised  them  in  various  acts.  ARM>ngst 
others,  they  have  enacted,  that  the  holders  shall  not  be  al» 
fewed,  in  the  courts  of  the  state,  to  set  them  up  in  discount, 
where  they  were  prosecuted  for  taxes.  Surely  if  the  in* 
dents  were  void  in  themselves,  such  an  interference  would 
have  been  quite  unnecessary.  Every  act  which  appointed 
special  indents  to  be  issued,  for  payment  of  the  interest 
arising  upon  the  general  indents,  is  a  legislative  confirma^ 
Uon  of  the  latter,  and  forms  an  insuperable  barrier  against 
the  argument  drawn  from  die  circumstance  of  their  being 
<ugned  by  one  treasurer  only. .  Thus,  then,  notwithstand- 
ing the  learning,  ingenuity  and  eloquence,  which  have 
been  employed  in  behalf  of  the  unfortunate  prisoner  at  the 
bar ;  close  and  subtile  as  the  reasoning  and  distinctions 
have  been,  he  cannot  be  screened  from  that  sentence  which 
the  law  has  affixed  to  his  crime,  llie  crime  is  amply  and 
fiptly  diaiged  m  the  indictment »    the  jur>  hi.ve  brought  it 
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\T!)i.        home  to  him  by  a  general  verdict  of  "  guHty.**    That  ver- 

^'^'^"^^^'^    diet  cures  most  of  die  exceptioiis  tdkc^,  c¥«i  if  d«By  treft 

V.         valid*     It  convicts   him,  amongst  other  dungs,  of  forging 

%         *"^     *   arid  uttering'  an  acquittance  and  receipt  for  money j  with  hu 

tention  to  defraud  Jigkn  D.  Vak.    This,  of  kietf^  yroxAA  be 
enough  to  stthject  hira  to  die  penalties  of  the  law  ;  to  pre- 
clude all  hopes  of  escape,  by  die  aid  of  legal  exceptioB« 
MtmJtrie^  attomey-generaL    This  case  has  already  been 
I  to  well  argued,  and  the  objections  on  behalf  of  the  prisoner 

so  ably  and  satisfactorily  answered,  diat  I  idiidl  just  touch 
borne  of  them,  and,  in  general,  add  a  few  observations  and 
some  additional  cases.     1.  The  first  subdivision  under  die 
first  general  ground  has  been  overruled.     2.  Tliat  the  indent 
i      \        was  issued  by  John  Edwards^  late  treasurtr.    The  indict- 
^         ment  recites  the  commission,   alleges  that  yohn  Edwards 
was  entrusted  to  sign  and  issue  indents,  and  that  the  state 
^  was  bound  for  die  payment  of  the  money.     If  we  cain  prove 

^      that  he  was  so  authorised  and  entrusted,  the  time  xohen  is 
,    immaterial,  provided  also  we  can  prove  that  att  indent,  is* 
sued  and  signed  by  him,  has  been  forged.     This  is  laid  fti 
the  indictment,   and  found  by  die  jwy.     If  John  Edwards 
were  not  treasurer  at  the  time  of  issuing  the  indent,  it  would 
^  have  been  a  proper  ground  before  die  jury,  who  would  have 

inquired  into  the  fact.  But,  under  the  verdict,  diat  fact  1^ 
now  to  be  intended  ;  the  verdict  cures  the  defect,' if  this  was 
one  ;  thougli  it  has  been  fully  shewn  to  be  sufficiently  e*- 
plicit. 

2.  The  second  general  ground  is,   that  die  indent  is  not 

regiJarly  issued  ;  inasmuch  as  that  one  trefisurer  only  signed 

V  it,  when  the  law  delegated  that  authority  to  both.    We  must 

recur  to  the  acts  under  which  the  indents  were  issued.  'Wt 
first  act  was  of  the  12th  of  March^  1  rB3,  and  gives  the  power 
.  to  "  the  commissioners  of  the  treasury,  or  either  of  them^ 
The  next  .act  was  of  the  16th  of  March^  1783  ;  but  does 
this  second  act  contravene  the  former  ?  It  sa}'B,  indeed,, 
that  *'  the  commissioners  shall  give  such  creditor  a  treasury 
'*'  indent."  But  this  was  not  delegaring  a  newpoiwer*   Thje 
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treasurers^  '*  or  either^'  of  tiiem,  possessed  thd  power  un*        irdi. 
der  an  act  passed  four  days  before.     If  this  latter  act  gave     ^^^"""^^^^ 
tbe  opginal  power  of  itself,  then  it  might  with  some  sha«  v. 

dow  of  plausibility  be  argued,  that  it  was  joint  and  not  se-*  "*  ^^^ 
veral.  But  they  possessed  the  power  jointly  and  severally^ 
under  the  former  act :  and  the  only  question  Is,  whether  the 
words  of  the  latteri  by  re-enacting  one  part  of  the  fonder, 
impliedly  (for  it  cannot  be  contended  that  it  expressly)  re^  . 
pealed  the  other  ?  Surely  not ;  for  the  words  are  not  Gon« 
trary  or  repugnant ;  and  the  T\3l6  is  ^^  leges  postetiores  prior ea 
^  contrarias  abroganty  X  Black*  Com.  89.  And  the  learned 
judge  expounds  it  thus,  ^  But  this  is  to  be  understood  onhf 
when  the  latter  statute  is  couched  in  negative  terms;  or 
where  its  matter  is  so  clearly  repugnant,  that  it  necessarily 
imf&es  SL  negative.  Now  apply  this  doctrine  :  1.  There  are 
no  negative  words  in  the  latter  statute,  so  it  comes  not 
within  the  first  branch  df  the  definition.  2.  The  matter  is 
not  at  all  repugnant;  for  it  is  very  consistent  that  two  per«  / 
sons  or  i^eni^  should  have  ^wer^  jointly  and  severally^  to 
act  in  their  office  or  agency.  It  is  the  most  common  method 
6f  giving  powers.  And,  3.  The  Words  are  so  far  from  be- 
ing so  repugnant,  as  necessarily  to  imply  a  negative ;  they 
are  so  fully  consistent,  that  it  is  impossible  to  imply  one.  It 
has  been  said,  that  the  indents  began  ^'  We,  the  commis^ 
^  sioners,*^  &c.  Granted.  But  did  either  of  the  acts  pre<i< 
acribe  any  form  i  No :  it  left  that  part  to  the  discretion  of 
the  treasurers ;  and  their  agreeing  to,  and  adopting  a  parti- 
cular form,  does  not  goVem  the  law.  But  admitting  for  a 
moment,  all  that  is  contended  on  this  point,  I  deny  the  in<« 
ference.  I  contend,  that  if  the  indent  were  even  illegal,  by 
reason  of  its  being  signed  by  one  treasurer  Only ;  still  it  is 
forgery  under  the  act,  to  counterfeit  such  indent,  if  it  put^ 
ported  on  its  fiice  to  be  good,  and  Was  generally  received  as 
such.  I  prove  it  from  Stirling's  case,  Leech^  103.  He 
had  been  convicted  for  forging  the  last  will  and  testament  of 
Elizabeth  Shutter  ;  in  which  he  had  devised  and  bequeathed 
to  himself  350/.  South  Sea  annuities ;  himself  named  sok 

Vol-,  t  T 
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i7gi.  executor.  He  proved  the  wyi,  fay  Udcmg  «fae  usual  cmdw 
^IJ^^^'^^llJJ^  before  the  aumog^  He  took  tbc  probate,  aud  eutes^  it 
at  the  South  Sea  House ;  and  afterwards  sold  out  3Mt 
stock.  The  supposed  testatrix  was  hersdf  produced  at  the 
trial  as  a  witness,  whoswcnne,  that  ondier  die  will,  nor  the 
hand^writing,  was  tier's*  The  doubt  was,  whedier,  as  the 
supposed  testatrix  was  tiving,  the  prisoner  could  be  said  t» 
have  forged  her  kmt  xvkilandteetamentf  as  the  law  knows  of 
no  such  instrument  until  e^r  the  death  of  the  persmi  mtAing 
it^  But  the  court  determined,  ^^  that  an  instrument  may 
**  be  the  subject  of  forgery,  although,  in  fiict,  it  should  ap* 
*^  pear  impossible  for  such  a  one  to  exist ;  frevkhd  the  in* 
^  strument  purports  on  the  face  of  it,  to  be  good  andvalid^ 
^^  as  to  the  purposes  for  which  it  was  intended  to  be  madeJ* 
The  prisoner  received  sentence  of  death.  The  case  cited 
for  the  prisoner,  from  Leech^  366.  (JdoffatCs  case,)  does  not 
apply.  There  a  statute  |tfescribed  and  required  a  particu* 
lar  form  for  an  inland  bill  of  exchange.  But  the  bw  has 
prescribed  no  particular  form  for  the  indents ;  it  left  diat 
matter  to  the  discretion  of  the  commissioners  of  the  tre»» 
sury. 

3.  The  import  of  the  word  ^^  obligation,'^  has  been  much 
dwelt  upon.  But  this  word  is  neidier  found  in  the  statute, 
nor  implied  in  the  indictment ;  ^^  writing  oUigatory"  is  the 
phrase.  Now  what  is  the  meaning  of  these  words  \  The 
word  ^  wrtttngi'*  is  a  noun-substantive ;  a  general  term 
expressing  something  that  is  written^  but  ^mJ^r^^Wtg  aotfaing 
in  particular.  ^^  ObUgatorif^  is  an  adjective,  descriptive  of 
its  quality.  Now  no  one  can  say,  duit  an  indent  is  not  a 
writing!  and  it  is  obligator y^  because  it  obliges  the  trea* 
surers  of  the  state  to  pay  the  money  stipulated  ttierein.  It 
imposes  an  obligation  upon  the  state  lo  receive  it  in  payment 
at  the  treasury.  It  creates  a  public  debt ;  it  imposes  apub* 
lie  obligs^on.  The  whole  otyect  of  the  statute  of  5  of 
JEliz.  relates  to  lands ;  the  case  cited  from  Hawk.  186.  de- 
pends entirely  on  that  statute,  which  says,  ^^  bill^  &c  seal'- 
'^  ed^'^    The  ^itatute  of  frauds  intervened,  which  very  mate- 
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natty  cfawgedliie  nature  of  coutiracts.  It  ewdikd  lands  to 
pass  by  wrilmg  witbout  seaL  It  tben  b^tame  necessary  to 
pass  the  acatute  of  George  i  wbece  the  legblature^  as  a  n9» 
men  genereUseimwnj  use  the  words  "  writing  obligatory »''  Wtahlngton 
10  comprehend  all  cases  and  all  writings  introduced  by  the 
statute  of  irauds.  [H^re  Mn  Attorney  cited  Eq.  Ca.  Mr» 
%\.  ceutO.  Jd..5ta^  CQ.  17.  1  Hawk.  342.  (new edit*)  and 
2  Bac*  Abr.  571.]  It  haa  been  said  by  the  gentlemen  for 
the  prisoner,-  that  general  words  are  never  added  after  par* 
ticolar  ones  :  I  rej^,  that  it  is  very  common.  In  Crowm 
Cin  Comp.  491.  the  words  ^*  afup  or  other  vesseL*^  JU. 
365.  '^  bond  or  warranteJ^  In  our  act  of  assenoUy  against 
gaming,  particular  games  are  first  set  down,  and  then  added 
liiese  general  words,  ^^  ot  any  other  pastime  or  game." 
Again,  Crow*  Cifm  Comp.  263»  ^  or  dead  victual  whatsoever.^ 
Thus,  from  these  considerations,  which  have  been  enforced 
by  the  gendeman  who  preceded  me,  it  is  abundandy  mani« 
fest,  that  this  crime  is  well  described,  under  the  words 
^  writing  obligatory,"  and  the  arguments  against  it  obvi* 
ated.  Now,  there  are  four  charges  in  tlus  indictment.  1. 
For  forging.  2.  For  uttering  the  indent  itself.  3.  For 
foiging.  And,  4.  For  uttering  the  acquittances  and  re- 
ceipts. I  trust  I  have  already  proved,  that  the  indent  is  a 
writing  obligalory.  The  words  of  it  are  strong  and  perti- 
nent, viz.  ^  The  treasury  is  made  liable,  and  the  faith  of 
*^  the  state  pledged."  It  has  already  been  well  observed,  that 
die  legislature  considered  them  so.  They  passed  a  law  to 
prevent  the  treasurers  from  being  sued  upon  them ;  they 
passed  another  law  to  prevent  the  holders  from  setting  them 
up  in  discount  against  the  public  demands  for  duties  and 
taxes.  In  2  BlacA.  Conu  511.  a  debt  due  by  statute  is  laid 
down  m  paramount  apd  prior  to  a  debt  due  by  bond.  It  is, 
therefore,  the  highest  and  the  greatest.  But  owine  mdjue 
coniinei  in  ee  minue  t  the  greater  always  comprehends  the 
less.  The  same  law*4s  laid  down  in  Law  of  Ev.  p.  7.  The 
WOids  ^^  for  payment  of  money,"  in  the  act,  are  not  annex* 
cd  to  the  words  writing  obSgatory ;  those  follow  the  words 
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coiiMct,  whedw  k  be  nade  for  paymtst  of  VH^ 
But  there  it  a  eve  in  Liechy  M9.  Cogmis  cate,  whkb 
^'^*"*^'  come*  home  to  the  aigumcrtbefow  the  cowru  There  <Af 
indention  to  defrmui  ia  put  as  the  gk$  of  the  crime.  It  is 
thei«  said  not  to  come  within  the  ktter^  but  Mrtttua  the 
mearung  of  the  law.  It  is  impossible  to  excite  areaLdouht 
.  in  the  fnind  of  any  one,  but  what  this  crime  comes  witbiu 
the  memung  of  the  act.  But  the  verdiuc^  the  juiy  in  tb^ 
present  case,  cuts  off  much  argument  that  mig^t  oiberwiap 
be  used.  They  havejound  the  indent  to  be  a  writing  abltga'- 
tortf.  The  courtcannot  tnurel  out  of  the  landing  of  the  jury* 
The  case  of  Rex  v.  EUioH^  Leech^  185.  has  considerable 
application  to  this  case.  1  here  the  prisoner  had  ibi^ged  a 
bank  note ;  but  it  was  done  upon  a  paper  which  had  not  the 
common  xvatenmariif  which  distioguish  the  real  b^nk  notes* 
and  the  promise  was  ^  to  pay  to  Mr.  j^ostf^h  C^ke^  or 
^^order,  fifty i^  without  adding  pounds,  shillingii  or  pence* 
llie  judge  left  it  with  the  jury  to  say,  whether  the  word 
fifty  imported  pounds  \  and  they  found  him  guilty  upon  the 
count  which  charged  him  witti  foiling  ^*  a  certain  promise 
^^  scry  note  for  the  payment  ofmonty^  with  intention' to  de* 
^  fraud  the  bank  of  England.^  Two  exceptions  were  takeii 
in  ^rrest  of  judgment :  1*  That  it  could  be  no  countorfei( 
of  a  bank  note,  because  it  wanted  the  water*maiks,  % 
That  it  was  charged  to  be  (ox  payment  of  money  ;  but  by  the 
very  tenor  of  it,  non  cqnstat  to  be  for  money— 4is  it  tayn 
fifty^  without  saying  what*  But  the  judges  held  the  verdict 
to  be  legal.  It  resembling  the  priginal,  and  having  an  apt* 
ness  to  impose,  seems  to  be  the  ground  of  conviction ;  so* 
in  the  present  case,  the  indent  not  only  had  an  aptness  ta 
impose,  but  it  really  did  impose.  In  Ltech^  239.  LtxodPo 
case,  a  bill  of  exchange  was  drawn  on  ^^  Messrs.  Drum^ 
*^  mondf  Charzng'£roe8^^  and  laid  to  be  drawn  on  *^  Messrs 
*<  Drummond  &f  Co*  Charing'^roee.^^  The  court  rejected  the 
words  &?  Cq*  and  held  the  conviction  to  be  legal ;  adding, 
that  if  any  pet:son  can  be  intended  from  the  wirde,  who  tkai^ 
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person  h^  and  whHher  he  -was-  the  meSucted  obfect  of  the        iroi. 
famtd^  €ure  maUertfor  the  considetation  of  ^  jury*  So,  also,     ^^IT^T*^ 
tbe  Tenfiet  in  tbe  present  case  has  estaUished  who  the  me*   ^^    y. 
dilated  o^ect  of  the  fraud  was,  viz.  John  D.  Vale.  Hence, 
^relbre,  we  cannot  ccmtiadietthis  verdict ;  diat  he  forged 
«id  uttered  dns  writing  obligatory  widi  an  intention  to  de- 
fraud yohn  D.  Vale. 

3 'and  4;  I  come  now  to  the  acquittances  and  receipts.  It 
is  said,  that  this  is  itot  such  an  acquittance  and  discharge,  as 
the  act  requires.  '  John  Stirling's  case,  in  Leech^  103.  fur- 
nishes an   answer.     The  judges  lay  it  down,  "  that  an  in- 
**  strument  may  be  the  subject  of  forgery,  although,  in  fact, 
•*  it  should  appear  impossible  for  such  an  instrument,  as  the 
**  instrument  forged,  to  exist ;  provided  it  purports  on  the 
**  face  of  it  to  be  good  and  valid,  as  to  the  purposes  for 
•*  which  it  was  intended  to  be  made.^    Now  this  receipt  not 
mAy  purports  to  be  a  receipt  y«?r  money  ;  but  it  was  actual- 
ly so.     In  Dr.  Dodd^s  case,  as  it  is  abridged  in  Crow*  Car* 
Comp*  the  receipt  on  the  back  of  the  bond  was  in  figures, 
with  the  sign  of  pounds,  shillings,  and  pence,  prefixed ; 
the  same  as  on  the  back  of  this  indent.     But  the  indictment 
charges  it  to  be  a  receipt  for  money  ;  and  the  jury  have  found 
it.     This  is  conclusive.     It  was  a  question  proper  for  their 
consideration,  the  same  as  the  word  ffty  was,  in  ElUotCs 
case,  already  cited  ;  their  finding  is  therefore  definitive*     I 
wffl  add  one  case  under  this  head,  which  is  Stubb^s  case, 
Crow.  Cir.  Comp.  293.  ITiere  was  a  separate  count  upon  the 
^receipt,  which  it  is  said,  ^purports  to  be  a  receipt,  acquittance 
and  discharge.''     No  exception   taken  that  it  was  not  ex- 
pressly charged  to  be  such*     But  this  is  an  acquittance  by 
die  funding  system,  which  says,  the  money  shall  be  paid^ 
&c*     The  receipt,  therefore,  was  good  for  money ,  for  it  ac- 
quits the  public  of,  and  from  so  much  money  as  is  express- 
cd  to  have  been  received.     The  last  part  of  the  charge  is, 
the  intention  to  defraud.    This,  no  doubt,  is  essential,  con- 
sistent with  the  crime ;  widiout  this,  the  crime  would  be* 
incomplete,  and  the  prisoner  could  not  be  punished  by  our 
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1701.  law.  But  there  is  no  peceswly  for  gowg  iato  wonagxir 
^[!{|^^^tate  <^^^<B^f  toeataUiah  tius;  because  it  is  amply  chaigtd  by  the 
WaahL  ton  ^i^^^in^^  andfouni^  by  the  jury •  We  cannot  contiadiat 
the  verediaum  of  the  jury,  before  whom  it  was  an  essenMl 
quesdon  of  pure  £suct.  Tbe  court  are  bounddownto  take 
it  for  true«  Thus  I  have  gone  tfarou^  die  several  ^jec^ 
tions ;  which,  though  plausible  at  first  impression,  dl  adoul 
of  most  conclusive  and  satis&ctqry  answers*  The  priponeri 
therefore,  being  legally  convicted,  it  is  my  duty  to  move 
your  honours,  that  the  sentence  of  the  law  be  pronounced 
upon  him. 

llie  prisoner  was  remanded. 

t 

Cur*  ado*  vuk* 

And  now  on  Mondayjibt  14th  of  March^  1791,  the  pri* 
soner  was  again  set  to  the  bar,  present,  Mr.  Chief  JuHke^ 
Mr.  Justice  GrimAcy  and  Mr.  Justice  Bay ;  when  the  Chief 
Justice  delivered  the  opinion  of  the  court. 

RuTLEDGE,  Ch.  J.  The  indictment  agaipst  the  prisoner 
is  \tTy  specially  drawn,  and  contains  several  counts.  It 
charges  him  in  the  words  of  the  act  of  assembly,  with  hav- 
ing falsely  made,  forged  and  counterfeited ;  with  having 
caused  and  procured  to  be  falsely  made,  forged  and  coun« 
terfeited ;  and  with  having  willingly  assisted  in  the  fidse  make 
ing,  forging,  and  counterfeiting  a  writing  obligatory,  which  ia 
commonly  called,  and  well  known  by  the  name  of  an  indent  of 
this  state ;  the  writing  is  set  forth  verbatim*  It  also  chargea 
him  with  having  uttered  as  true^  a  forged  and  counterfeit 
writing  obligatory,  purporting  to  be  an  ii^ent,  and  set  forth 
verbatim^  knovring  it  to  be  so.  And  it  charges  him  in  like 
manner  with  forging,  with  procuring  to  be  foiled,  and  with 
assisting  in  the  forgery  of  several  receipts  for  moneys  on 
the  said  indent ;  and  with  uttering  as  true,  such  forged  re* 
ceipts  for  money  on  said  indent,  knowing  such  receq>ts  to 
be  forged.     And  all  these  acts  are  laid  tp  be  done  with  iiie* 
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-teat  to  deftsnd  the  sevend  ^rsons  mentioned  in  the  indict-  ^^^^* 
ment,  and  contrary  to  the  act  of  assemUy,  in  ^uch  case  r^^^  ^^^ 
made  and  provided.  The  prisoner  being  found  guiky,  has  ^ggi^„^^ 
offinred^  in  arrest  of  judgment,  the  following  objections* 
[Mr*  Chief  JuaHce  here  stated  the  several  objections,  pre- 
ciady  as  diey  had  been  laid  down  by  the  counsel  for  the  pri- 
soner, ofdSr  ante.l  These  several  points  have  been  argued 
with  ability  and  ingenuity,  at  the  bar ;  we  have  heard  them 
with  great  attention,  and  have  since  maturely  considered 
tfiem.  With  regard  to  the  first  objection,  we  consider  it  as 
we  did  at  the  argument,  as  of  no  weight*  The  indictment, 
had  it  stopped  at  the  word  ^^  Bome^  would  have  been  fault}% 
and  not  as  the  constitution  directs.  It  directs,  that  all  pro- 
secittioBs  shall  be  carried  on  in  the  name,  and  by  the  autho- 
rity of  the  state  of  SMth^CarolinOy  and  conclude  against  the 
peace  and  digni^of  tiie^om^.  In  this  clause  of  the  consti- 
tution, 9t€Ae  is  the  antecedent  to  die  word  BaiM^  to  which  it 
refers,  and  there  was  no  need  to  add  the  word  state.  But 
towards  the  end  of  diis  indictment,  act  of  assembly j  not 
state^  is  the  antecedent.  There  was  a  necessity,  therefore, 
to  add  the  word  state  after  the  vroTdsame;  otherwise  the 
conclusion  would  have  been  against  the  peace  and  digni^ 
(not  of  the  state,  but)  of  the  act  of  assembly.  Another  ob- 
jection was,  that  the  acquittance  and  receipt  charged,  was 
not  such  as  come  within  the  act.  This  act,  which  was 
passed  the  5th  of  March^  1736,  was  made,  as  the  title  de- 
clares, for  putting  in  force  part  of  the  statutes  of  2  and  7 
Geo*  II.  and  incorporates  such  parts  thereof  as  relates  to  this 
oflence.  And  the  third  clause,  on  which^the  present  indict- 
ment is  founded,  is  in  these  words.  [Here  Mr.  Chief  Jus^ 
tice  read  the  clause ;  which  being  lengthy,  I  refer  the  reader 
to  the  public  laws,  page  •]  The  arguments  in  support  of 
tins  objection,  were  substantially  as  follow  :  That  to  mak^ 
forgery,  felony  within  this  act,  it  must  be  done  with  inten- 
tion to  defraud  ;  and  that  these  receipts  were  not  intended 
tb  defraud.  Who,  say  tfiey,  were  to  be  defrauded  ?  Not 
the  treasurers,  because  se\*^eTal  years  interest  were  released : 
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1^91.       Not  the  pftity  to  w}K>m  ^  iivicm  w»  trflmftitiBd,  becaantf 
^j!^!^'*^^^    he  took  it  with  the  receipts  upon  it,  and^  coiWBqiieatiy,  had 
y-         DO  rip^  to  the  imerest  which  appeared  t6  have  been  paid* 
That  the  law  means  a  receipt,  the  forging  of  wfaidi  wouhi 
tend  to  deprive  some  person  of  fakr  rigltt ;  Imt  this  is  onif  t 
rdinquisliment  by  the  prisoner,  of  hia  daim  on  the  trtaaasy 
for  so  much  interest ;  therefine,  that  the  receipt  eouhl  only 
injure  himself*     The  foi^ng  such  a  receipt  was  compared 
to  the  case  of  Sex  v.  Knight^  Salk.  375.    Anodier  ground 
was,  that  if  the  counts  on  the   indent  itself  be  not  felonyt 
(which they  had  before  oootended^  onthe  ground  of  its  noC   . 
being  a  4&rf<inf  obligatory^  within  the  act,)  those  on  the  re«  % 
ceipts  cannot  he  felony ;  for  it  cannot  be  more  crinuaal  to 
counterfeit  the  receipts,  than  the  indent;  unconnected  with 
^^>«,^  which,  the  receipt  is  perfectly  innocent.    The  last  grouiid 

was,  that  the  receipts  were  neither  for  money  nor  goode^ 
which  the  act  requires  they  should  be.  But  speekl  indentis 
are  peud  for  the  interest  on  general  indents  i  ther^re^  As 
receipts  must  be  consideied  for  special  indents  only,  and 
they  are  not  for  money*  That  money  has  no  ear^mati^ 
which  special  indents  have  ;  neither  are  they  goods*  The 
receipt,  therefore,  being  neidier  for  money  nor  goode^  oomea 
not  within  the  act*  These  arguments  rest  on  three  grounds } 
1.  That  the  receipt  was  not  given  with  intention  to  d^raudtf 
2*  That  if  it  was  not  felony  to  counterfeit  the  indent,  it  could 
not  be  felony  to  forge  the  receipt*  3*  That  the  receipt  waa 
not  given  for  money  or  goods*  Although  these  aigumenta 
may  at  first  view  appear  ingenious  and  plauaible,  yety  oA 
examinadon,  they  will  be  found  altogedier  destitute  of  so*  . 
lidity*  The  only  point  on  which  we  agree  with  the  prison- 
er's counsel,  is,  that  to  make  f<»rgery,  felony  under  this  act, 
it  must  be  done  with  intention  to  defraud*  It  surely  musU 
It  is  the  essence  of  die  crime*  But  they  say  these  receipts 
were  not  intended  to  defiaud  either  the  trfueurers  or  Vak^ 
But  the  jury  have  found  that  it  was  with  intent  to  defraud 
iotliM  They  were  die  judges  of  that  fact :  we  cannot  say 
they  were  mistake^.     It  is  of  no  Gpn6e<|ae|ace  Whether  any 
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person  was  actuaUy  defrauded  or  not ;  if  the  forgeiy  was       irot. 
done  with  intention  to  defraud,  it  is  sufficient,  and  that  is     ^^^'"^''^*^ 
fixuad.     We  will  cite  some  leading  cases,  which  warrant  t. 

this  opinion.  From  1  Hawk.  P.  C.  c  70.  s.  2.  "  The  no-  W*^*""^^" 
tion  of  forgery  doth  not  seem  so  much  to  consist  in  the 
counterfeiting  a  man's  hand,  which  may  often  be  done  in- 
**  nopently,  but  m  the  endtavmiring  to  give  an  oppeanmce 
**  of  truth  to  a  mere  deceit  and  falsity  g  and  to  impose  that 
•  upon  the  world  as  the  solemn  act  of  another ^  rvhich  he  is 
w  no  way  privy  to^^  &c.  This  was  the  idea  of  forgeiy  at 
common  law ;  it  is  the  same  under  the  statute.  Strange ^ 
7At7.  WatdPs  case.  It  is  not  necessary  to  shew  an  actual 
prejutSce ;  a  possibility  is  enough.  And  a  case  from  Stiles^ 
p.  12.  is  there  referred  to,  of  an  indictment  at  common  law, 
for  foi;gery  of  a  letter  of  credit  to  raise  money ;  and  no 
body,  88^  the  book,  imagined  diat  the  indictment  did  not 
lie,  though  it  was  not  said  that  he  actually  received  money 
on  the  letter  of  credit.  2  Bkwk.  Rep.  7%7.  That  it  is  suf- 
ficient  to  aver  a  general  intention  to  defraud  a  certain  per- 
son, which  intention  must  be  nuuie  out  by  facts  at  the  trial. 
It  is  not  necessary  to  set  forth  particularly  the  maimer  in 
which  the  fraud  is  to  operate.  Solemnly  adjudged  by  all  the 
judges  at  Lord  MansfieWs  chambers. 

The  case  quoted  by  the  prisoner's  counsel,  that  of  erasing 
the  word  ^*  pounds"  in  a  bond,  and  inserting  marisy  is  not  a 
forgery,  because  the  sum  is  thereby  lessened,  which  cannot 
injure  the  obligor,  but  affects  only  the  obligee,  will  be  found, 
on  examination,  not  to  have  any  avail  in  a  case  like  this.  The 
law  there  laid  down  is  good ;  but  the  reason  on  which  it  is 
grounded  does  not  apply  here.  1  Hccwk.  c.  70.  s.  4.  (2 
Bac.  567»)  *^  It  is  no  forgery  in  one  who  raseth  the  word 
*^  Ubris  in  a  bond  pven  to  himself,  and  inserts  marcis  ;  be- 
^  cause  here  is  no  appearance  of  a  fraudulent  design  to  cheat 
^  another,  the  aI%ration  being  prejudicial  to  him  who  makes 
**  it.  But  it  would  be  forgery,  if  by  the  circumstances  of 
^  the  case,  it  should  any  way  appear  to  have  been  done  with 
*^  an  ejre  of  gaining  an  advantage  to  the  party  himself,  who 
Vol.  I.  V 


154  CASES  IN  THE  SUPERIOR  COURTS 

17^1-        "  makes  it,  or  of  defrauding  a  third  person."    This  was  the 
^!!!r^T*^  .case  of  a  cood  bond  ;  of  a  bond  made  to  the  man  himself; 

M  he  stale  ^  *.  _  •     •  i  * 

T-  it  was  a  case  at  common  law  ;  yet  there  it  was  said  it  would 

be  forger}',  if  done  with  an  intenUon  to  defraud.  Lecchj 
189«  HarrisorCs  case.  Prisoner  was  convicted  on  the  star 
tute  of  2  Geo.  II.  c.  25.  and  31  Geo.  II.  c.  22.  (which  ex- 
tends the  former  to  corporations,)  for  forging  a  receipt  for 
money,  with  intention  to  defraud  the  London  Assurance 
Cojnpany.  He  was  accountant  to  the  company,  who  kept 
their  cash  at  the  bank  of  England^  where  they  had  paid 
210^  which  was  entered  by  Clifford^  a  cashier  at  the  bank, 
in  their  bank  book  thus  :  "  1777,  June  16th.  Bank  notes. 
"  Clifford.  2101.^  The  prisoner  altered  this  entry  by  pre- 
fixing the  figure  3,  whiich  made  it  read  3,210/.  The  question 
referred  to  the  twelve  judges  was,  whether  this  was  a  receipt 
within  the  meaning  of  the  statute  I  And  they  were  unani« 
mously  of  opinion  it  was.  I  mention  this  case  to  shew, 
that  although  it  might  have  been  urged,  that  this  could  not 
have  been  done  with  intention  to  defraud  the  London  As- 
sttrance  Company^  because  it  appeared  to  be  for  their  ad* 
vantage  to  have  credit  for  SfiOOL  more  than  they  had  paid ; 
yet  no  such  objection  was  made,  or  k  was  not  regarded* 
They  could  have  no  right  to  credit  for  more  dian  they  had 
paid ;  and  the  conviction  was  held  to  be  legal.  From  these 
cases,  and  a  variety  of  others  that  might  be  adduced,  it  is* 
clear,  that  in  order  to  make  forgery  felony  under  this  act, 
it  is  only  necessary  that  it  should  be  done  mala  Jide^  widi 
intention  to  defraud  some  person.  It  is  x^ot  necessary  to 
lay  or  to  prove,  that  any  person  was  actually  defrauded* 
And  this  upon  good  reasons  \  because  the  forgery  may  be 
discovered,  and  the  pari^  apprehended  for  prosecution,  be- 
fore the  fraud  intended  could  be  thoroughly  effected.  The 
intention  constitutes  the  crime. 

The  counsel  for  the  prisoner  contended  furdier,  that  if 
the  counterfeiting  the  indent  was  not  felony,  counterfeiting 
the  receipts  could  not  be  felony ;  for  it  cannot  be  more  cri- 
minal to  counterfeit  the  receipt,  thaa  the  indent ;  and  un- 
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connected  with  the  indent,  the  receipt  is  perfectly  innocent.        1791. 
But  thb  we  conceive  to  be  false  and  inconclusive  reasoning ;    ^^'^^^^•^ 
and  that  the  transactions  of  counterfeiting  the  indent,  and  v. 

forging  the  receipt,  may  be  considered  and  determined  ^  ^^^' 
upon,  as  totally  independent  of  each  other.  The  charge 
with  respect  to  the  receipt  is  for  forging  a  receipt  for  moneys 
with  intention  to  defraud  certain  persons*  And  it  is  of  no 
consequence  on  what  those  receipts  were  written  ;  whether 
on  the  back  of  an  indent,  on  the  back  of  a  lottery  ticket,'  oa 
a  sheet  of  paper,  or  on  the  margin  of  a  newspaper.  If  the 
receipt  was  for  money ;  if  it  was  forged ;  if  it  was  forged 
with  intention  to  defraud  any  person,  that  is  sufficient  to 
constitute  it  felony  under  the  act.  It  was  further  alleged^ 
that  these  receipts  are  not  for  money  or  goods,  but  must  be 
considered  as  given  for  special  indentSy  which  are  neither 
one  nor  the  other.  It  is  clear  that  the  receipts  are  not  for 
goods  ;  but  it  is  laid  in  the  indictment  that  they  were  for 
money ;  and  the  fact  is  so  found  by  the  jury.  There  are 
two  modem  cases  that  shew,  that  the  court  have  not  been  , 
very  strict  on  this  head,  where  the  intention  to  defraud  has  ' 

been  manifest,  always  keeping  that  in  view  as  the  founda- 
tion of  every  thing.  The  one  was  the  case  of  James  El* 
Botty  in  1777,  Leech,  185.  He  was  indicted  for  forging  a 
bank  note,  whereby  Thomas  Thompson,  for  the  governor  * 
and  company  of  the  bank  of  England,  promised  to  pay 
Joseph  Crooke,  or  bearer,  on  demand,  fifty ;  and  the  indict- 
ment charged  it  to  be  a  promissory  note  for  the  payment  of 
money.  It  was  contended  for  the  prisoner,  that  the  word 
pounds  being  omitted  in  the  body  of  the  note,  it  was  not  a 
note  for  payment  of  money  ;  or  if  it  was,  it  was  totally  \m« 
certain  what  coin,  whether  pounds  or  shillings  ;  and  that 
on  such  an  uncertainty  in  a  declaration,  a  plaintiff  would  be 
nonsuited.  The  judge  left  it  with  the  jury  to  consider, 
whether  the  word  fifty  imported  pounds  ;  and  they  found 
the  prisoner  guilty  on  that  count  which  charged  him  with 
having  forged  a  promissory  note  for  payment  of  money,  with 
intention  to  defraud  the  bank  of  England.     And  on  this  ob- 
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I7$i-  jcction  being  renewed,  by  way  of  motion  in  arrtst  of  judg* 

^^'"'^'"^^^  ment,  before  the  judges  at  SerjecmtS'-Inn^  they  were  unani* 

V.  mously  of  opinion  the  verdict  was  legaL     The  other  case 

Washington.  ^^  ^j^^  ^j.  y^^^  ToyloT,  17/9,  Lcechy  214.     He  was  itt» 

dieted  for  that  having  in  his  possession,  a  biU  of  exchange 
drawn  by  Thomas  Harper  .on   Joseph  Cuff\  for  20/.  he 
forged  a  receipt  and  acquittance y^r  the  said sumy9&itlli£fw% 
viz.  "  Rec'd.  William  WilsoHy^  with  intent  to  defraud  die 
said  Joseph   Cuff.      He  was  convicted;   and  the  twelve 
judges  were  of  opinion  the  conviction  was  legal.     Widi 
respect  to  the  special  indents,  the  tax  act  under  which  they 
were  issued  made  them  redeemable  or  exchangeable  at  the 
treasury,  for  gold  or  silver,  at  certain  periods,  Scc^  that  the 
man  who  had  them,   might  probably,  if  he  kept  them  by 
him,  get  the  full  amount.     But  if  he  chose  to  part  with 
them,  he  could  at  any  time  get  money  for  them,  diouglh  "he 
could  not  dispose  of  them  at  par.    However,  it  does  not  op* 
pear^  that  special  indents   were  paid.     They  might  have 
been,  and  they  might  not  have  been  considered  as  money. 
The  fact  we  suppose  is,  that  neither  money  nor  special  in* 
dents  were  paid,  because  the  receipt  is  charged  to  ht  forged^ 
and  found  so.     It  is  said  to  be  for  two  years'  interest ;  but 
it  is  also  said  to  be  for  86A  2^.  6^.  making  total  two  years' 
•   interest.     Thou^  the  receipt  is  for  those  sums^  in  figures^ 
the  operation  is  the  same  as  if  it   had  been  iii  words  at 
length.     We  are,  dierefore,  of  opinion,  that  this  objection 
must  be  overruled.     It  is  immaterial  to  consider  any  of  the 
other  objections  which  have  been  oflFered  i  because  the  first 
and  last  objection  bemg  overruled,  it  follows,  that  the  pri- 
soner is  lawfully  convicted  of  having  forged  a  receipt  for 
money,  with  intention  to  defraud  the  persons  mentioned  in 
the  indictment ;  and  that  such  a  forgery  is,  by  the  act  of 
assembly,  felony  without  benefit  of  clergy.     We  would 
not,  however,  be  understood,  as  according  to  the  doctrine 
laid  down  by  the  prisoner's  counsel  in  their  other  objec- 
tions.   We  have  been  more  diflFuse  in  delivering  this  opi- 
nion than  is  usual,  or  perhaps  was  necessary.    But  diis  be-. 
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Riga  case  of  great  importance  to  the  public  and  to  the  pri-        1791. 
aoner,  and  his  counsel  appearing  talay  gr^at  stress  on  this  ^"^fiT^C^^ 
objection,  \re  considered  it  proper  to  state  thus  fully  the  v. 

Reasons  upon  which  our  decision  is  founded* 

1^  prisoner  being  oaAed  by  the  derk,  what  he  had  further 
to  oiler  why  sentence  of  death  should  not  be  pronounced 
agEunst  him  according  to  law ;  replied,  that  he  had  nothing 
lurther  tx>  <^er* 

His  honor  the  Chief  Justice  then  (caUing  him  prisoTier*^ 
briefly  stated  to  him  the  crime  for  which  he  had  been  in* 
dieted ;  the  deliberate  trial  thereupon,  in  which  he  had  the 
assistance  of  able  counsel,  >  and  that  he  had  been  duly  con^ 
victed  by  the  oaths  of  twelve  of  his  peers ;  that  he  had  af- 
terwards appealed  to  the  court  upon  several  legal  exceptions 
in  arrest  of  judgment ;  that  those  exceptions  had  akobeen  , 
dtify  argued  by  his  counsel,  patiently  attended  to,  and  ma- 
turely considered  by  the  court,  and  for  the  substantial  rea- 
sons this  day  stated  by  them,  had  also  been  overruled. 
That  having  now  nothing  further  to  oifer,  it  was  incumbent 
on  the  court  to  pronounce  the  sentence  of  the  law  against 
him.     That  the  laws  of  his  country  demanded  no  less  than 
fus  life  as  the  penalty  of  his  crime*  His  honour  then  dilated 
upon  the  enormity  and  ruinous  tendency  of  this  crime,  in 
sdl  countries,  and  especially  in  a  commercial  community, 
and  strongly  painted  the  heinousness  of  the  guilt,  in  a  civil, 
a  moral,  and  a  religious,  view*    That  as  a  citizen,  he  had 
grossly  infringed   the  public  rights ;    as  a  man,   he  had 
broken  through  the  obligations  of  honour  and   integrity ; 
and  as  a  christian,  he  had  violated  the  most  f^holesom^ 
precepts  of  religion.     That  from  a  person  of  his  education 
and  habits,  better  things  were  to  have  been  expected*  That 

*  The  reader  must  hftvc  obscrreft,  Ui&t  he  was  indicted  under  sevcrftl 
names.  He  had  long  gone  by  the  name  of  Washington ,-  but  it  had  oftqil 
been  suspected,  and  from  cireumstanoes  latterly  transpired,  is  not  now 
dokibted  to  have  been  aa  tssumed  name.  It  is  said  that  his  real  name  was 
WeUh, 
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1791.        the  court  pitied  his  delusion,  and  hoped  that  he  felt  on  that 
^•^^"""'^^^    solemn  occasion  as  he  ought  to  feel ;  recommending  to  him, 
V.    ^     in  a  very  padietic  manner,  to  employ  diat  litde  interval  of 
as  DgioD.   ^£^  which  remained,  in  making  his  peace  with  that  God 
whose  law  he  had  offended ;  and  suggesting,  as  an  addi- 
tional modve,  that  &om  the  malignity  of  his  offence,  the 
court  could  not  flatter  him  with  any  hope  of  pardon*     He 
then  concluded  an  aflfecting  address,  and  sentenced  Um,  the 
prisoner  at  the  bar,  to  be  taken  to  the  place  from  whence  he 
came,  from  thence  to  die  place  of  execution,  and  there,  on 
Wednesday^  the  23d  of  the  present  month,  between  die  hours 
often  and  two,  to  be  hanged  by  the  neck  until  his  body  is 
dead,  and  prayed  that  die  Lord  mig^t  have  mercy  on  his 
soul! 

He  was  executed  according  to  sentence,  but  not  on  the 
23d  of  Marchy  as  the  court  had  granted  him  one  week's 
respite  in  order  to  setde  his  private  affidrs,  which  had  been 
complicated,  and  in  a  great  state  of  derangeftient« 


^^   .     ^.  Covington  against  The  Executors  of  Lide. 

0UUt     CktNSW 

In  a  ■pedal       THIS  was  an  action  of  assumpsit^  founded  on  a  special 
Action  on  the  aereement.     The  declaration  stated  in  substance,  that  the 

case,  a  plain-      o 

tiff  may  reco-  plaintiff  had  agreed  to  build  a  boat  for  the  defendants  tes- 
mages  than  tator,  Ude^  which  should  carry  1,000  bushels  of  com  from 
his  "**  dccian!^  Cherows  to  Georgetown  ;  for  which  he  {Lide)  agreed  to  give 
'^hTuJ^r^-  plaintiff  the  same  quantity  of  merchantable  com,  and  to  pay 
Th^ghr*<^  him  at  the  rate  of  2*.  6d.  per  bushel  for  all  the  boat  should 
venant,  vhere  carry  morc  than  the  1,000  bushels. 

a    ncnattir    is 

fixed  for  the       On  the  trial,  however,  the  witnesses  proved  that  the  dc- 
tJmt  turn  only  ceased  agreed  to  pay  at  the  rate  of  2^.  4^/.  for  every  bushel 
wrcd.^  ^**''  the  boat  could  carry  over  and  above  die  one  diousand,  (be- 
ing two-pence  per  bushel  less  than  stated  in  the  declaration) 
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and  tintthe  boat,  wfaeo  finished,  could  cany  1,100  bushels^ 
which  was  100  more  than  she  was  originally  supposed  to 
cany^  and  consequendy  the  sum  to  be  paid  was  50  dol«  «.      ^'      ^ 
lars.  Ude. 

Upon  closing  the  evidence  on  part  of  plaintiif. 
Falconer  moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiif  had  not  proved  hb  case  as  stated  in  the  declaration, 
for  that  the  witnesses  had  all  proved  that  the  deceased  had 
agreed  to  pay  2^»  W.  instead  of  fU*  6d.  per  bushel,  for 
whatever  excess  of  quantity  die  boat  could  carry,  which  was 
a  variance  between  the  count  and  the  evidence  in  support 
of  it. 

Bat,  J.  before  whom  this  cause  was  tried,  expressed  his 
surprise,  that  the  defendants'  counsel,  in  whose  favour  the 
difference  of  the  two-pence  per  bushel  appeared  to  be,  should 
apply  for  a  nonsuit  on  that  ground,  as  it  was  an  evident  ad- 
vantage to  them.  He  admitted  that  it  had  been  formerly 
held,  that  a  plaintiff  could  not  recover  mQre  or  less  damages 
than  what  were  charged  in  the  declaration ;  and  that  there 
were  cases  in  the  books,  where  verdicts  had  been  set  aside 
on  that  account ;  as  in  the  case  of  Bagnall  v.  Sacheveraly 
Cro.  Eliz*  292.  but  this  was  an  obsolete  doctrine  at  this  day. 
The  modem  improvement  of  our  legal  system  had  rejected 
and  discarded  such  unreasonable  distincuons,  as  contrary 
to  every  principle  of  natural  justice  \  for  that  the  plaintiff 
might  recover  less  damages  than  those  hud  in  the  declara- 
tion, particularly  in  all  actions  of  assumpsit^  which  sound 
in  damages.  In  every  case  of  this  kind,  eidier  express  or 
impliedy  the  damages  must  follow,  and  never  can  extend 
further  than  the  sum  really  due ;  and  it  is  the  province  of  a 
jury  to  detemune  that  amount.  Though  in  actions  of  co* 
venant,  where  a  sum  is  fixed  for  a  breach^  there  the  very 
sum,  and  no  less,  can  be  found.  Say*  Law  of  Dam*  43, 44, 
45.     2  Burr.  904.    4  Burr.  2225. 

The  motion  for  a  nonsuit  was  therefore  overruled,  and 
the  jury  gave  a  verdict  for  plaintiff. 
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iroi. 


GoTingtoo 

V. 

Eseenton   of 


Ftfkoner  then  gave  notice  of  a  mo^on  in  airest  of  j«^d9* 
ment ;  and  in  November  following,  the  ^ase  was  brought 
forward  sx  Columbia,  before  the  Chief  Justice,  and  Justices 
Burke,  Grimke,  and  Bay*  On  report  of  the  judge  who 
presided  at  the  trial,  the  court,  wiUiout  hearing  any  argu- 
ment, 
.  Dismissed  the  motion. 


Spring^  Cir- 
ctdt,  Camden 
XkUtricU 

The  pftjee  of 

«  negotiable 
note  may  re- 
strain its 
negotiaUlit}' ; 
but  if  after  a 
subsequent  in- 
doner  mdces 
it  payable  to 
9rdery  he  shall 
be  tiable  to 
the  subse- 
quent indor- 
s^r. 


Holmes  against  Hooper. 

CASE  on  an  indorsed  note  by  indorsee,  against  indorsee 
Fordj  for  the  plaintiff,  produced,  in  evidence,  a  negotiable 
note  of  hand  from  Patrick  Carries^  deceased,  dated  the  18th 
December^  1785,  payable  tDjohn  Walker^  for  jf* 
on  Ist  January^  1787.  On  the  back  of  this  note.  Walker 
made  a  transfer  of  his  nglit,  and  gave  the  defendant,  HoO' 
per^  a  power  to  sue  in  his  name,  and  to  appropriate  the 
money  to  his  own  use,  when  recovered  \  but  did  not  make 
it  payable  to  order.  After  Hooper  got  this  note,  he  nego- 
tiated it  to  plaintiiF,  and  made  it  payable  to  order. 

Hunty  for  defendant,  produced  a  receipt  in  full  from 
Jffolmes  to  him,  up  to  18th  August j  1 788,  and  then  took  two 
grounds  of  defence :  First,  that  the  negotiability  of  this 
note  was  restnuned  by  the  original  payee ;  and  secondly, 
that  supposing  it  was  not,  the  receipt  in  full  was  a  bar  to  the 
action. 


Bay,  J,  Although  the  original  payee  of  a  negotiable 
note  may  restrain  its  negotiability,  yet  a  subsequent  indorser 
may  give  it  currency  and  negotiability  from  A/m,  and  then 
the  negotiable  quality  of  it  recommences ;  for  every  in- 
dorsement is  in  nature  of  a  new  bill,  and  the  indorser  may 
make  it  negotiable  or  not,  as  he  pleases.  Bay  v.  Fraser^  in 
this  court ;  and  also  Salk/ 133. 
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Widi  tcfgud  to  the  B9tomi  ptSkA^  h  does  n^t  qipar  at  >^^^- 
vrlat  time  this  note  was  negotiated  to  the  plsuntifF)  whether 
before  or  a£ter  the  laih  Ja|^t»#,  ItTM^  besides,  it  may  have 
been  in  fall  for  other  tmnsactions,  of  wl^h  this  note  form- 
ed no  parti  It  vouM  bp  d»igerou9»  indeed^  were  the 
r  court  to  suffisr  a  loose  receipt  of  this  kind,  in  which  the  note 
was  not  mcafioocd,  to  afiect  its  credit  or  nc^tiabiUty* 

Verdia  for  plaintiff. 

Hunt  gave  notice  of  a  motion  he  intended  to  make  for  a 
new  trial,  but  afterwards  acquiesced  in  the  opinion  of  the 
courts  and  never  bmught  it  forward. 


H0KT  agahut  Lewis*  sprint  a^ 

citit,  Camden 
Dutr:ci. 

CASE  to  recover  back  money  foad  for  laad,  for  ^irincfa  No  eviden69 
the  defendant  had  no  titles  when  sdd,  as  alleged  by  pbuatift  ted  to  their 
In  December,  1787,  plaintiff  and  defendant  entered  into  an  to''iSJidl,*?x* 
agreement  for  the  sale  and  pordhaae  of  a  tract  of  kind  on  j^^Q^IJ^^of 
the  Wateree  river,  by  which  the  defendant  ensased  to  make  fjeetment,  un- 

■^  "  ^  len  on  a  corc- 

titlesto  the  land  in  question,  and  to  warrant  it  against  all  the  nant  that  sci- 

world,  except  Mr.  Mkhh  and  his  heirs  ;  and  the  jdaiattff,  fully  seised. 

OB  his  part,  agreed  to  pay  the  consideration  money.    The 

pbundff,  a^^reeabfe  to  contract,  paid  the  purchase-money^ 

thirty  guineas ;  but  soon  after  discovered  (as  he  alleged) 

that  the  land  belonged  to  another  person,   and  that  Lewis 

had  no  right  whatever  to  it»    This  was,  therefore,  an  action 

to  recover  back  the  sum  of  thirty  guineas,  with  interest. 

The  plaintiff  proved  the  agreement,  and  payment  of  the 

money  to  Lexoh ;  and  on  calling  a  witness  to  prove  (as  he 

VoT.  T  X 


Lewis. 
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1791.        Stated)  .that  Lewis  had  no  rig^t  to  the  land  he  sold  him,  the 
„  testimony  was  objected  to  by 

Fordy  as  having  a  tendency,  coUaUraUy^  to  try  titk  to  a' 

freehold^  vhich  could  be  regularly  done  only  in  an  action  of 

ejectment  or  trespass. 

I 

Bat,  J.  who  presided^  dedaiied,  that  thb  kind  of  evi* 
dence  was  inadmissible,  unless  there  had  been  an  express 
covenant  on  the  part  of  Lewis j  that  he  was  at  the  time  of 
saletti^  lawfulowatr ;  inwluchcase,  a  defect  of  title  might 
be  given  in  evidence.  Bat,  in  the  present  instance,  the  co* 
venant  was,  that  he,  Lewisj  would  warrcmt  and  defend  it 
against  all  others^  but  Mr.  Michit  and  his  heirs  ;  under  which 
latter  covenant  no  cause  of  action  accrues  until  a  recovery 
over  and  eviction  by  some  other  person,  having  a  tide  para- 
mount. Besides,  the  3d  clause  of  the  limitation  act,  pass- 
ed in  1712,  expressly  declares,  that  the  judges  shall  aUow 
no  other  claim  to  lands  but  by  action  at  law.  Indeed,  the 
party  himself  seems  to  have  been  aware  of  Mkhie^s  claim, 
and  until  some  other  person  appeared  and  maintained  his 
tide  by  duecourseof  law,  the  plaintifE^  in  die  present  case^ 
could  have  no  cause  of  action. 

Let  die  plaintiff  be  nonsuited. 

ft 

N*  B.  The  principles  of  the  above  case  have  been  since 
overruled  at  the  constitutional  court  of  appeals,  on  the 
ground  of  a  failure  of  consi/deraticA  which  the  defendant 
may  give  in  evidence,  before  an  eviction,  either  by  parol 
testimcHiy^  or  by  elder  grants  or  deeds,  txt.  &c* 
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1791. 

The  State  agaimt  Gee.  spHnsr  av. 

cw7,   Qeorg^e- 
totm  Dishiet. 

THE  prisoner,  Gee.  was  indicted,  under  the  nesro  act*  ^^  per«>n » 
for  the  murder  01  a  negro  boy,  named  Sawney^  the  property  prrvUege  of 
«f  Abraham  Cohen,  by  shooting  with  a  gun  loaded  with  boundaf^ho 
shot.  The  jury,  after  the  clearest  evidence  for  the  prose-  lo'^S/SS^^ 
Ctttion,  brought  him  in  guil^  of  Tvilftcl  murder ;  and  being  *?^  '^^eb^*^^ 
ujaaUe  to  pay  the  £ne  of  700/.  currency,  inqposed  by  the  o^t-  A  per* 
clause  of  that  law,  the  court  sentenced  him,  agreeably  to  th^  fore».  who  u 
terms  of  the  act,  to  seven  years'  impriscoiment,  and  to  be  kSung*^  ne^ 
kept  at  hard  labour  during  that  time.  Suted  ^tnuo 

On  the  adjournment  day  of  the  sessions*  the  prisoner  was  V*T*  his  fia«» 

•'  .       -^  »  r  IS  not  entitle^ 

bKOught  up,  and  a  motion  made  by  to  the  benefit 

Falconer  J  to  admit  him  to  prison-bounds,  preparatory  to  debtor^s  aet; 
his  taking  die  benefit  of  the  insolvent  debtor's  act ;  and  for  ^t^ntiued  to 
that  plu^se  cited  the  ^t  clause  of  the  act,  passed  in  1788,  J|f\he  priio^ 
for  establishing  the  bounds  of  prisons  and  gaok,  &c.  which  i^^un^i^ 
enacts,  that  all  prisoners,  confined  on  mesne  process  in  any 
civil  action,  shall,  on  complying  with  the  terms  of  that  a^t, 
be  entitled  to  the  rules,  limits  and  bounds,  therein  contained* 
He  next  cited  the  6th  clause  of  the  act,  to  this  effect :  That 
if  any  person  confined  in  gaol,  on  mesne  process  or  execu* 
tion,  shall  deliver  up  his  estate  and  effects,  as  therein  men- 
tioned, he  shall  be  entitled  to  the  benefit  of  the  insolvent 
dd>  tor's  act.  He  then  quoted  the  latter  part  of  the  first 
dause  of  the  act,  passed  in  1787,  for  ^^  recovering  fines  an4 
^  forfeited  recognisances  ;"  which,  after  prescribing  the 
mode  in  which  they  shall  be  recovered,  enacts,  that  if  the 
party,  forfeiting  such  recognisances,  hath  no  property,  on 
which  a  levy  can  be  made  to  the  amount,  he  shall  be  com- 
mitted to  gaol  on  a  capias  ad  sathfaciendi^my  until  the  for- 
feiture, costs,  and  charges  are  paid  ;  entitled,  however,  to 
the  privilege  of  insolvent  debtors,  lliis,  he  therefore  con- 
tended, was  such  a  privilege  as  the  prisoner,  in  the  present 
instance,  was  entided  to  i  and  if  entitled  to  it,  he  was 
equally,  in  the  first  instance,  entitled  to  prison-bounds,  until 
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t79i«       he' coidd  make  die  necestar^  arrangemeiits  ivquired  by  the 
msolvent  debtor's  law. 

Pinckney  and  Ford^  for  ihe  prosecution,  argued,  diat  the 
prosecutor  had  one-half  of  die  700/.  currency,  and,  until  Jhe 
was  satisfied,  the  prisoner  could  not  be  released  on  diat 
ground*  That  imprisonment  and  hard  labour  were  inflicted 
on  him  as  punishments  for  the  atrocity  of  the  oiTence,  wfaidi 
had  deserved  death.  That  the  frequency  of  the  offence  was 
owing,  in  a  great  measure,  to  the  nature  of  the  punishment^ 
which  was  only  a  pecuniary  fine  where  the  party  was  able  te 
pay,  and  imprisonment  and  hard  labour  where  he  was  not 
dble  ;  and  diat,  therefore,  the  law,  which  was  a  penal  one, 
ought  to  luive  a  rigid  construction,  lliey  also  argued,  that 
none  of  die  acta  or  clauses  of  die  acts,  quoted  by  the  prison- 
er's counsel,  applied  in  the  present  case,  for  that  die  law, 
establishing  prison-bounds,  &c.  passed  in  1788,  relate^  only 
to  prisoners  confined  in  civil  cases,  on  mesne  process,  or , 
executions  only,  and  not  to  cases  where  fines  were  imposed 
for  offences,  or  imprisonment  inflicted  as  die  punishment. 
That  the  insolvent  debtor^s  law,  in  like  manner,  was  only 
extended  to  persons  in  gaol  for  debt,  on  mesne  process  or 
execution,  and  sudi  as  were  desirous  of  surrendering  up  all 
dieir  estates  for  the  benefit  of  dieir  creditors,  and  particu- 
lariy  excluded  persons  confined  for  wilful  mayhem^  or  wilful 
and  malicious  trespass,  from  the  benefit  of  that  law ;  and 
that  the  law  for  recovering  the  forfeited  recognisances,  was 
particularly  confined  to  recognisances  before  magistrates, 
agreeable  to  the  act,  and  to  no  other  kind  of  forfeiture 
whatever  ;  and  that  the  benefit  of  the  insolvent  debtor^ 
law,  menuoned  in  the  latter  part  of  the  first  clause  of  that 
act,  could  only  be  extended  to  persons  confined  in  gaols  on 
ca.  sa.  in  pursuance  of  that  act  only.  That  there  was  a  dif- 
ference between  a  penalt}^^  and  a  fine  :  the  first  \vas  fixed  by 
law,  and  die  other  discretionary  in  the  court ;  and  that  this 
was  a  penalty,  and  not  a  fine,  and  did  not  therefore  come 
under  the  act. 
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Bay,  J«  No  person  is  entitled  to  the  benefit  of  the  pri-  17^1. 
son-bounds,  who  is  not  entitled  to  the  benefit  of  the  insol- 
vent debtor's  act.  This  is  agreeable  to  the  very  letter  and 
spirit  of  all  the  acts  which  have  been  quoted*  The  insol- 
vent debtor's  law  is  penned  with  great  caution,  and  appears, 
from  the  preamble,  to  be  intended  only  for  the  benefit  of 
those  who,  by  accident,  losses,  or  other  misfortunes,  are 
rendered  incapaUe  of  pajnng  their  debts,  and  by  that  means 
had  become  objects  of  compassion.  But  the  8th  clause  ex* 
pressly  excludes,  from  the  privilege  of  that  act,  all  those 
against  whom  damages  have  been  recovered  for  wilful 
mayhem^  or  wilful  and  malicious  trespass,  or  for  damages 
done  to  a  fireehold,  &c.  and,  also,  all  those  who  have  lost 
money  to  a  certain  amount  by  gambling  practices,  &c.  There 
is  no  mention  of  criminal  prosecutions,  or  persons  convicted 
of  crimes  and  misdemeanors,  in  this  act*  They  therefore 
depend  upon  the  principles  of  common  law,  unless  other- 
wise altered  by  some  statute.  But,  surely,  if  persons  sued 
and  impleaded  in  civil  actions,  where  damages  are  recovered 
in  cases  of  mayhem^  wilful  and  malicious  trespass,  or  the 
like,  are  excluded  expressly,  there  cannot  be  room  for  ex- 
tending the  indulgence,  by  implication  or  construction,  to 
those  fined  and  imprisoned  in  consequence  of  criminal  pro- 
secutions. Besides,  it  is  clear  from  the  very  words  of  the 
law,  for  ascertaining  prison-bounds,  &c.  diat  it  is  extended 
to  persons  confined  on  mesne  process,  or  execution  only, 
therefore  excludes  t,vtry  other  idea  ;  and  the  proviso,  in 
the  law  for  recovering  forfeited  recognisances,  particularly 
relates  to  those  species  of  forfeiture  only,  and  to  those  who 
are  imprisoned  in  pursuance  of  the  terms  of  that  law,  and 
does  not  by  any  means  extend  to  the  present  case.  There^ 
fore. 

Let  the  prisoner  be  remanded. 
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1791. 

The  State  against  Bltth^ 

UPON  iui  indictment  found  in  A/fril  sessions,  at  George^ 
towtij  against  the  defendant)  for  assaulting  Mr.  Maddariy 
attorney  at  law* 

Pinckney  stated,  that  the  prosecutor  had  commencecl  his 
civil  action  in  the  court  of  common  pleas,  for  damages  for 
the  same  assault,  which  he  conceived  oppressive  and  con- 
trary to  the  rules  and  practice  of  the  court ;  and  therefore 
moved,  before  the  jury  were  charged,  that  the  prosecutor, 
Maddariy  should  make  his  election  of  proceeding  either  in 
this  criminal  method  upon  the  indictment,  or  in  the  civil 
action  which  he  had  actually  commenced  ;  and  that  he 
should  not  be  permitted  to  proceed  both  ways  at  the  same 
time,  for  the  same  cause  of  action* 

In  support  of  the  motion. he  quoted  the  case  of  Mailer  v. 
Smithy  tried  in  Charleston^  where  the  prosecutor  was  obliged 
to  make  his  election,  and  proceeded  criminaliter.  Martin 
V;  Santee  Cliib^  tried  at  Georgetown^  where  prosecutor  drop- 
ped the  prosecution  upon  indictment,  and  relied  upon  his 
civil  action  for  damages  in  the  common  pleas.  Abo,  Field* 
ing*s  case,  2  Burr*  719, 20.  where  the  whole  court  were  of 
opinion  that  the  prosecutor  ought  to  make  his  election  di- 
reedy,  for  that  this  was  the  constant  rule  ;  and  although,  in 
that  case,  it  was  a  motion  for  an  information  against  a  jus- 
tice of  the  peace,  for  acting  illegally,  the  judges  said  it  made 
ho  difference  ;  for  if,  said  they,  the  prosecutor  had  prc^ 
ceeded  in  the  ordinary  method,  by  indictment,  (as  in  the 
present  case,)  and  if  such  indictment  had  been  actually 
found,  yet  the  attorney-general  would,  upon  application 
made  to  him,  have  granted  a  nolle  prosequi  upon  such  in- 
dictment, in  case  it  appeared  to  him  that  the  prosecutor  waa 
determined  to  carry  on  a  civil  action  at  the  same  time. 

For  the  prosecution,  the  counsel  cited  3  Black*  Conu  121. 
and  4  Black*  156.  to  shew  tlit  general  law,  that  in  case  of 
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assaults,  the  party  might  proceed  both  ways  at  the  same 
time.  But 


Per  Curiam.  The  practice  of  the  court  at  this  day  is 
very  different ;  and  although  the  party  may  commence  his 
civil  action  and  prosecution  at  the  same  time  ;  yet,  if  he 
will  persist  in  carrying  them  on  both  at  the  same  time,  the 
Aitomey4yeneral  will  and  ought  to  enter  a  nolk  prosequi 
upon  the  indictment,  unless  he  makes  his  election  ;  because 
it  would  be  unjust  to  lend  the  aid  of  the  court  to  the  prose- 
cutor, for  the  purposes  of  oppression  and  revenge,  when 
he  was  about  appealing  at  the  same  time  to  a  jury  of  his 
country  for  damages  for  the  same  injury  ;  and  because,  as 
it  is  very  properly  laid  down  in  Fielding* s  case,  it  would  be 
giving  the  prosecutor  a  very  unfair  and  unreasonable  advan- 
tage over  die  defendant,  by  discovering  the  nature  of  the 
evidence  he  was  able  to  bring  forward  in  the  civil  action,  be- 
fore it  was  tried.  And  that  this  point  had  been  ruled  in  the 
cases  quoted  by  the  defendant's  counsel,  and  sundry  others, 
so  that  it  is  not  now  to  be  questioned. 


The  State  against  Love.  .qpru    ses- 

nonByCamtlen 


District, 


IN  this  case  it  sqipeared  that  the  prisoner,  Love^  conceal- 
ed her  bastard  child  after  its  death ;  but  there  was  also  some 
evidence  given,  which  induced  the  jury  to  be  of  opinion  the 
child  xvas  stilUom^  and  diey  accordingly  acquitted  her. 


^ 
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Jprii    Set'  The  State  against  Frihk. 

Untn  VUtrict, 

Where  a  pri-  IN  this  casc,  the  prisoner,  Frink^  was  convicted  of  man* 
▼ictedaToum-  slsiughter:  but  on  account  of  some  favourable  circum- 
re«wlm«iT**  Stances  which  appeared  on  the  trial,  the  jury  thought  proper 
eel  to  mercy  ^  recommend  him  to  mercy. 

by    the  jury,  ■' 

the  cottrt  will.       On  the  last  day  of  the  sessions,  he  was  brought  up  to  re- 

«n       circuit  ^  ■ 

poetpone  Uie  ceive  Sentence  of  burning^  in  the  hand,  which  had  been 
the  first  day  usUally  inflicted  instanter  in  open  court*  As  the  jury,  bow- 
ing; term"^i  cvcr,  had  recommended  him  as  a  fit  object  for  the  demency 
hSiVop^'r!  ^f  ^  executive,  and  this  being  the  last  day  of  the  court, 
tmiiiy  of  ap-  and  there  being  no  possibility  of  the  prisoner's  procuring 
governor  for  a  a  pardon  before  the  fin^  adjournment  of  the  sessions,  from 
m  tiie  mean  the  circumstance  of  the  governor  being  in  Charkstotiy 

time,     admit 
him    to    ball 

f»r^h«  appear.  g^Y,  J.  who  presided,  sentenced  him  to  be  burnt  in  the 
hand  on  the  first  day  of  the  ensuing  November  sessions* 
The  case  being  a  new  and  singular  one,  he  thought  proper 
to  consult 


Waties,  J.  who  was  then  in  Georgetoum^  on  the  occa- 
sion, and  who  readily  concurred  with  him,  that  there  was 
no  other  way  left  for  the  court  to  give  the  prisoner  an  op* 
portunity  of  availing  himself  of  the  benefit  of  the  recom* 
mendadon  of  the  jury,  but  by  thus  postponing  the  execu- 
8ee  2  Havk.  ^^^^  ^^  ^^  Sentence  till  the  following  court.     Mr*  Justice 
^mie  ^P    c  ^^'^^^^  also  mentioned,  that  there  had  been  a  similar  post- 
101, 103.  129.  ponement,  in  a  case  of  the  same  kind,  on  the  soutbem  cir« 
cuit,  bpt  he  did  not  then  recollect  the  prisoner'a  name* 

Prisoner  was  admitted  to  bail  for  his  appearance  on  the 
first  day  of  the  ensuing  November  st^Aons^ 


r  . 
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Wilkinson  and  others.  Trustees  of  Neal,  against       Mm/  Term. 

Campbell* 

ASSUMPSIT  for  goods  sold  by  defendant  as  an  auc*     Where  m 
tioneer,  on  account  of  plaintiffs*     Wilkinson^  Teasdak^  and  factor     deri- 
another,  were  trustees  for  Neal^  and  ordered  the  defendant^  histow^nsof 
as  an  auctioneer,  to  dispose  of  his  goods  and  effects  on  a  ^^ifj^^n! 
credit  of  six  months,  taking  security  from  the  purchasers  ******  °*  **'™"* 
for  the  amot^nf  of  their  purchases.    Campbell  sold  the  goods, 
amounting  to  206/.  12s.  9d.  and  took  bonds  with  security 
for  a  part,  and  the  rest  he  delivered  to  the  different  pur- 
chasers, without  security.    When  he   closed  his  accounts 
with  the  agent  of  the  trustees,  Mr*  Peppin^  he  paid  about 
80^  in,  cash,  offered  bonds  with  securities  for  about  40^ 
more,  and  the  residue  in  open  accounts  against  the  pur- 
chasers ;  which  Peppin^  on  behalf  of  the  trustees,  refused 
to  receive.     The  question,  dierefore,  was,  whether,  under 
these  circumstances,  the  defendant  was  liable  or  not  ? 

RuTLEDGE,  Ch.  J.  The  trust  between  principal  and 
factor,  is  a  great  and  important  one,  especially  in  mercan- 
tile  transactions ;  and  were  this  court  to  permit  factors  to 
deviate  from  the  instructions  of  their  employers,  there 
could  be  no  such  thing  as  confidence  between  them.  Here 
there  has  been  a  clear  and  unwarrantable  deviation,  in  the 
defendant's  not  taking  the  securities  directed  ;  and  also,  in 
refusing  to  deliver  Peppin^  the  agent  for  the  plaintiflfii,  the 
bonds  he  had  taken  with  securities,  unless  he,  Peppin^  would 
receive  the  open  accounts  also,  in  full  discharge  of  the  trans* 
action. 

Justices  Grimke  and  Bat  concurred  in  opinio^ ;  and 
the  jury  found  for  plaintiffs  the  amount  of  both  the  bonds 
nd  open  accounts. 

Vol.  I.  Y 
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M^  Term.  Vhjelos  against  M'Bride. 

A  negi-o  boy  REPLEVIN.  A  uegTO  boy  was  bound  as  an  appren<' 
out  M  an  ap-  tice  to  M*'Bride^  to  learn  the  trade  of  a  hair-<besser.  He 
£iuxiK88cr/  waa  seized,  under  a  warrant  of  distress,  for  rent,  and  re- 
We  fo^^nt"  plevied.  The  distress  for  rent  was  avowed ;  and  the  single  - 
rawter^  *^S  P®**^^  '**^^'  whether,  a  negro  apprentice,  bound  out  to  learn  a 
whom  ke  is  trade,  was  liable  to  be  distrained  for  rent  due  by  the  master 

bouikd.  ^ 

to  whom  he  was  boimd. 

Smithy  for  the  avowant,  contended,  that  on  the  general 
principles  of  law,  all  goods  and  chattels  found  on  the  pre- 
mises, were  liable  for  rent  in  arrear.  That  negroes  are  con- 
sidered by  the  laws  and  customs  of  the  country,  as  goods 
and  chattels ;  and  the  boy  in  question,  being  found  on  the 
premises,  he  was  liable  to  the  distress* 

Pinckneyy  for  plaintiff  in  replevin,  insisted,  that  the  ne* 
gro  in  question  was  not  liable  to  distress  for  rent.  That  ne- 
groes of  third  persons  ought  to  be  exempt  from  distress.  * 
That  in  tiiis  case,  they  might  be  considered  as  goods  in  the 
way  of  trade ;  and  even  in  England^  goods  in  the  way  of 
trade  are  not  liable  to  distress.  That  hair-dressers  could 
not  carry  on  their  trade  widiout  boys  or  apprentices  ;  and 
who  would  bind  out  their  negro  boys  if  they  were  liable  to 
be  seized  for  rent  ?  No  one.  The  doctrine  of  distress  was 
a  hard  one,  taken^from  old  feudal  principles,  not  applicable 
to  the  circumstances  of  this  country.  All  the  modem  cases 
had  liberalized  the  doctrine  of  distress  exceedingly.  He 
quoted  the  case  of  Hhnely  v.  Wyatt  &?  Richardson^  (in  this 
court,)  where  goods  sent  to  vendue  were  held  not  liable  for 
rent. 

Court  unanimously  of  opinion,  that  the  negro  boy  was  . 
not  liable  to  be  distrained ;  upon  the  prindple  that  goods  in 
the  w&y  of  trade  are  exempted ;  and  also,  because  inden- 
tures of  apprenticeship  are  not,  even  in  England,  liable  to 
distreas.    The  case  of  Himely  v.  Wyatty  &c.  was  adjudged 


PhaBldn 

▼. 
M'Bride. 
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upon  wise  and  legal  principles,  and  is  much  in  point.  In  iroi. 
the  opinion  of  the  court,  it  would  be  hard  and  unreasonable, 
under  those  circumstances,  to  make  the  property  of  a  third 
person  liable  for  the  default  of  a  tenant ;  and  that  wherever 
there  was  a  case  so  much  against  natural  justice,  the  court 
would  uniformly  lean  in  favour  of  the  just  and  reasonable 
side. 

Verdict  for  plaintiff  in  replevin. 


Eden  against  Legare*  MnfTerm. 

SLANJ)£R,  for  calling  the  plaintiff  a  mulatto.     The  CaUhiKanum 
defendant  in  this  case  attempted  to  justify^  but  failed  in  his  acUquaU^'  " 
justification.     He  then   contended  the  words  were  not  In 
tkemsehes  actionable ;  and  if  not  actionable,  that  he  was  not 
subject  to  (bmages,  unless  a  special  loss  had  been  proved. 
But  the 

Court  resolved,  that  the  words  in  themselves  were,  in 
this  country^  actionabky  and 

RuTLEDGE,  Ch.  J.  mentioned  several  cases  where  it  had 
been  formerly  held  that  an  action  lay  for  them  ;  because,  if 
true,  the  party  would  be  deprived  of  all  civil  rights,  and 
moreover,  would  be  liable  to  be  tried  in  all  cases,  under  the 
negro  act,  without  the  privilege  of  a  trial  by  jury.  Any 
words,  therefore,  which  tended  to  subject  a  citizen  to  such 
disabilities,  were  actionable. 

As  the  plaintiff  did  not  go  for  vindictive  damages,  but 
only  to  vindicate  himself  from  slander. 

Jury  found  S/.  damages,  and  costs. 

Chief  Justice,  Burke,  and  Bay,  present. 


^^^^^^mm^ 
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May  Term,  Th^  StATE  agoimt  WkLCH. 

IN  September  sessions,  an  indictment  was  preferred 
under  the  ne-  against  the  prisoner,  for  murdering  a  negro  slave,  the  pro- 
be  permitted  perty  of  Mr.  Rodcliffe.  On  the  trial,  it  appeared  that  the 
Mrnself  b^7  hb  pHsoner  had  taken  up  the  negro  on  some  pretext  or  other, 
2J«  ?^^'  t*I  and  afterwards  carried  him  on  board  of  a  schooner  he  then 

Killing  ft    ne- 

gro,  but  the  commanded  ;  where,  either  in   attempting   to  tie  him,  or 

teer,  or  some  secure  him  from  going  off,  he  threw  a  lead-line  round  the 

&'S  negro's  neck,  and  stnmgled  him. 

nejn."^^        After  the  evidence  for  the  prosecution  was  closed, 

Fincinet/y  counsel  for  the  prisoner,  stated  that  there  was 
no  person  present  when  the  affair  happened  but  the  parties 
themselves,  and  offered  the  prisoner's  exculpatory  oath  un- 
der the  negro  act,  which  enacts,  ^^  That  if  any  slave  shall 
^^  suffer  in  life  or  limb,  when  no  white  person  is  present,  the 
^'  owner  or  other  person  who  shall  have  the  care  of,  and  in 
^'  whose  possession  or  power  such  slave  shall  be,  deemed 
^*  guilty  of  such  offence,  and  shall  be  proceeded  against  ac- 
"  cordingly,  without  further  proof ;  unless  such  owner  or 
^^  other  person  do  make  the  contrary  appear  by  evidence,  or 
*'  exculpate  himself  by  his  oath,"  &c.     Sedper 

ToU  Curiam.  This  oath  in  exculpation  is  only  to  be 
permitted  or  allowed  to  mastersy  overseers,  or  others,  hav- 
ing the  charge  or  care  of  negroes ;  and  not  to  those  who 
have  not  immediately  the  direction  of  them. 

The  prisoner  was  found  guilty  of  manslaughter ;  and  the 
court  sentenced  him  to  pay  a  fine  of  50/.  sterling,  and  stand 
committed  till  paid. 
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1791. 
BrEEN  against  IkGRAM*  May  Term. 

CASE  on  attachment.  This  suit  was  brought  upon  an  ^o  obiigatioa 
agreement  from  William  M^Intosh^  of  Georgia^  dated  11th  ^^^^  \ix^^ 
December^  1785,  to  Thomas  Wasfungton,  by  which  he  en-  J^^^^^J^'X* 
gaged  to  deliver  Washingtony  or  order ^  Richard  Callus  bond  done  to  order, 
for  315A  sterling.     This  agreement  was  afterwards  nego-  as  the  BtAtute 


tiated  to  the  plaintiff  Breen^  who  attached  the  property  of  makes     onij 

note 

ney 

ble. 


M'Intosh  in   the  defendant  Jngam^s  hands,  to  pay  this  ^^oegotia- 


ZISL    But  resolved ^^ 

Tot.  Curiam.  This  is  only  a  covenant  to  do  a  collateral 
act,  although  said  to  be  delivered  to  order ^  and  not  a  nego- 
tiable note  under  the  statute  of  Anne^  which  makes  notes 
payable  for  money  only^  negotiable.  3  Burr.  764.  Esp.  31. 
1  Sir.  609.    2  Str.  1151. 1273. 


Hamilton    and    Lambrioht,    Trustees    for  Holman,   May  Term. 

against  Greenwood  and  others. 

SPECIAL  action  on  the  case,  to  try  the  property  of  a  Every  w/im- 
negro  wench  Minahj  and  her  children,  setded  on  Mrs.  settlement, 
Holman  by  her  husband,  at  a  time  when  he  was  supposed  husband  ^  on 
to  have  been  considerably  in  debt.  Mr.  Holman^  the  hus-  ^^^^j^^^^ 
band,  in  October ^  1775,  in  order  to  make  a  provision  for  3ito"'\houS 
his  wife,  setded  the  negTO  in  question  and  four  others,  on  ^^^  .  hu-'>i»nd 

t  .r  .  r  '^wasm  debt  at 

her  and  to  her  heirs  for  ever,  &c.  in  the  usual  form.     I'he  the  time  the 

11  --._  A««  %  »  «  scttlementwas 

deed  was  recorded  in  1776.  At  the  time  this  setUement  made.  Fraud 
was  made,  it  appeared  that  Holman  had  12  or  15  negroes,  proper  for  ^e' 
a  stock  of  catde,  and  household  furniture,  &c.  to  a  con-  S^'^cf^^^I 
siderable  amount.    That  there  had  been  a  difference  be*  ^^^^^' 
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1791.        tween  them,  and  in  order  to  reconcile  matters,  the  deed  in 
^^^^^''"^^    question  was  made. 

Lamiiright  *  On  th«  part  of  the  defendant  it  came  out,  that  Hobnan 
Greenwood  ^terwards  (as  his  wife  and  himself  did  not  live  on  the  best 
AQd  othew.  Qf  terms)  made  a  mortgage,  dated  1st  of  April^  1777 j  of 
this  negro  wench  and  some  others,  to  defendants,  in  order 
to  secure  a  debt  he  owed  them  ;  which  mortgage  was  re- 
gularly recorded  in  May^  1777.  It  was  also  alleged  and 
proved,  that  this  debt  due  to  the  defendants,  was  con- 
tracted previous  to  the  deed  of  settlement  on  Mrs.  Holman* 
So  that  the  question  was 

Whether  the  deed  of  setdement,  so  made  in  favour  of 
Mrs.  Holman^  was  void  against  the  defendants,  who  were 
creditors  previous  to  the  date  of  the  setdement. 

Ward^  for  defendants,  relied  on  the  statute  of  13th  Eliz* 
relating  to  fraudulent  conveyances.  Twiners  case,  3  Co* 
80.  and  1  Atk.  13.  and  contended  that  the  deed  was  void  as 
to  the  defendants  ;  and  more  especially,  as  the  debt  was 
bonajide  contracted  previous  to  the  date  of  the  deed. 

Read^  contra^  argued,  that  the  deed  could  not  bb  void, 
unless  it  had  been  done  for  the  express  purpose  of  defraud' 
ing  creditors  ;  and  there  was  no  evidence  of  any  such  in- 
tent. That  Holman  had  other  property  at  the  time  of  ma- 
king this  provision  for  his  wife,  and  much  more  than  would 
have  paid  off  the  defendants,  had  they  pressed  for  their 
debt.  That  a  deed  made  for  the  advancement  of  a  man's 
family,  was  not  fraudulent  under  13th  Eliz.  merely  be- 
cause he  happened  to  owe  money  at  the  time  of  making  the 
deed.  That  the  prospects  of  Holman  then  might  well  have 
warranted  it,  though  adversity  might  have  afterwards  over- 
taken him  :  and  in  fact,  it  appeared  that  he  had  made 
several  imprudent  bargains  afterwards,  which  had  reduced 
him  to  insolvency  before  his  death. 

By  the  Courts  unanimously.  Fraud  or  not  ftaud,  undei* 
the  whole  of  the  circumstances,  is  a  matter  very  proper  for 
the  consideration  of  a  jury.  There  is  no  point  clearer, 
than  where  a  deed  is  made  for  the  purpose  of  defrauding 
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creditors,  whatever  the  pretence  may  be,  wherever  such 
intent  can  be  traced  out,  it  is  fraudulent,  and  ought  to  be 
set  aside.  But  to  say  that  no  voluntary  deed,  made  for 
the  support  and  advancement  of  a  part  of  a  man's  family, 
is  good,  because  a  man  happened  to  be  embarrassed  at  the 
time  such  deed  was  made,  would  be  carrying  the  matter 
much  further  than  the  principles  of  law  or  justice  would 
warrant.  In  the  present  case,  the  deed  appears  evidently 
to  have  been  made  for  the  support  of  the  wife,  especially  as 
there  had  been  differences  between  them.  There  is  no 
secret  trust  in  it ;  or  that  the  property  shoi^ld  ever  revert  to 
Holtnan.  It  is  absolute  and  unconditional,  and  appears  to 
have  been  recorded  soon  after  its  execution,  which  was 
notice  to  all  the  world.  The  statute  of  Elizabeth  does  not 
go  to  voluntary  conveyances,  merely  because  they  are 
voluntary  ;  but  to  such  as  arejraudulejit.  AJair^  voluntary 
conveyance  may  be  good  against  creditors,  notwithstanding 
its  being  voluntary*  The  circumstance  of  a  man's  being 
in  debt  at  the  time  of  making  such  a  deed,  may  be  an  argU" 
ment  of  fraud  ;  but  then  the  grand  question  in  every  such 
case  is,  whether  the  act  done  is  a  bona  fide  transaction,  or 
whether  it  is  a  trick  to  defraud  creditors  ?  If  there  is  any 
trust  for  the  use  of  the  grantor,  it  is  fraudulent ;  Corvp* 
434,  5.  but  in  this  case  there  is  none.  It  is  also  laid  down 
by  Lord  Mansfield^  Cowp.  436.  that  a  settlement  was  not 
fraudulent^  because  there  -were  creditors  at  the  time  it  was 
made,  if  the  transaction  was  a  fair  one.  He  also  lays  it 
down  in  Cowp.  710,  11.  that  a  custom  has  prevailed,  and 
leaned  extremely  to  construe  voluntary  settlements  fraU'* 
dulent  against  creditors  ;  but  if  the  circumstances  of  the 
transaction  shew  that  it  was  not  fraudulent  at  the  time^  it  is 
not  within  the  statuteSy  though  no  money  was  paid. 


1791. 

Hamilton  and 
Lambright 

V. 

Greenwood 
and  others. 


Jury  found  for  the  phuntiffs  to  the  amount  of  the  value 
of  the  wench  and  children. 


! 
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May  term.  The  Executors  of  Fowl  against  Todd. 

The  deprecia-      ASSUMPSIT  on  two  protested  bills  of  exchange,  drawn 

South-Caro-     by  the  defendant  at  the  island  of  Bermuda^  on  his  brother 

not  affect  con-  Richard  Toddy  in  South^Carolina  ;  one  dated  in  October^ 

Sler"i^tk!''  ^^^^'  ^^^  3^^^  currency,  and  the  other  in  October^  1779, 
tries,    unless  for  2,400/.  Currency. 

there     is      a  ^ 

special  agree-      The  value  of  South-Carelifia  currency  in  Bermuda^  was 

ment    to  run         _, 

the  risk  of  Well  knowu  to  be  seven  for  one  sterling ;  but  when  the  bills 
eiatiop.  ^^  yrtT^  scnt  On  for  payment,  the  money  had  gready  deprecia« 
ifTou^d  ^^  ^^^  *"  Carolina^  so  that  the  holder  would  not  present  them 
biiu  for^"^*°?  for  payment  ;  and  in  fact,  never  did,  as  the  money  evcn- 
m'-it  tually  perished.       This  action  was,    therefore,    brouG:ht 

I !it(  rest  shall  .  . 

be  fti lowed  on-  against  the  drawee  for  the  amount  of  these  bills  and  in** 
of  deraandin|(  tcrest.  On  the  trial  of  the  cause  before  a  special  jury, 
the™^d*rawer  Several  grounds  of  defence  were  taken  by  the  defendant. 
rf^hT  dc"re.  *^*^^^'  *^^  ^^^  defendant  was  not  liable,  as  the  biUs  had 
ftiation.  never  been  tendered  for  acceptance  or  payment,  and  that 

the  depreciation  then  prevailing,  was  not  a  sufficient  ground 
to  excuse  the  holder  for  keeping  back  the  bills.  Secondly, 
that  if  the  defendant  was  liable,  he  was  only  liable  for  the 
value  in  depreciated  money  at  the  time.  And  thirdly,  that 
if  interest  was  to  be  aUowed,  it  should  only  be  given  on  the 
value  of  such  depreciated  money,  from  the  time  of  demand 
of  payment. 
On  hearing  of  the  arguments, 

RuTLEDGE,  Ch.  J.  delivered  the  opinion  of  the  court  as 
follows :  First,  that  the  great  depreciation  of  money  in 
Carolina  at  that  time,  having  been  reduced  down  to  thirty 
for  one,  well  exctcsed  the  holder  from  presenting  it  for  pay- 
ment at  that  depreciated  rate,  especially  as  it  was  a  tender 
in  all  cases  whatever* 

Secondly.  As  the  contract  was  made  in  Bermuday  with 
a  view  to  the  value  of  South'Carolina  money  as  it  stood  be- 
fore the  depreciation,  at  seven  for  one,  it  ought,  in  good 
faith  and  conscience,  to  be  paid  at  that  rate.    That  the  de- 


] 
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preciation  law  did  not  extend  to  contracts  made  out  of  the        1791. 
9tc^^  unless  a  special  agreement  to  the  contrary.  v^^v'^^^ 

Thirdly.  With  respect  to  the  interest  :  if  the  drawer  Fowl 
knew  of  the  depreciation  at  the  time  he  drew  the  bills,  and  Xodd* 
concealed  the  circumstance,  it  was  a  species  of  fraud,  and 
he  ought  to  be  chargeable  with  interest  from  the  time  of 
drawing  the  bills.  But  if  not,  (of  which  the  jury  w^s  to 
judge,)  then  he  is  only  liable  for  interest  from  the  time  of 
demanding  payment. 

Jury  found  the  bills  at  seven  for  one,  with  interest  from 
the  time  of  demanding  payment. 

Chief  Justice,  Burke,  and  Bat,  present* 


Scarborough  and  Cook  agmnst  Harris.  May  term, 

INDORSEES  against  the  indorser  of  a  bill  of  exchange.     Wherever  %. 

-,  .    1  1    r  •  1  .  "•^  credit  or 

Cause  tried  before  a  special  jury.  time  for  paj. 

On  the  5th  of  August,  1783,  John  Banks  drew  the  biU  "/thi'hSder 
in  question,  on  a  Mr.  Cunningham  m  Glasgow,  which  was  ^^^  drUwer* 
indorsed  by  the  defendant  to  give  it  credit,  and  negotiated  *•**     .  h'^Wer 
by  Banks  to  the  plaintiffs.     On  the  18th  of  November  foU  himaetf,    and 
lowing,  it  was   presented  to   Cunningham,  and  noted  for  dischar^i. 
non-acceptance  for  want  of  effects ;  of  which  the  plaintiffs  whateverrtSve 
gave  due  notice  to  the  drawer.  Banks,  but  kept   it  back  ^*^!^*J[  r^l^, 
from  the  defendant,  the  indorser,  at  the  particular  desire  «^*«  npj»««  ^ 
o(  Banks,  whose  credit  at  that  time  was  tottering.     On  the 
26th  of  January,  1784,  Banks,  in  order  to  satisfy   plain- 
tiffs, gave  a  new  bill  for  the  amount  of  the  former  bill,  with 
interest  and  damages,  on  his  brother   in  Firginia,  which 
'   was  returned  under  protest.     In  the  mean  time,  the  first 
bill  from  Ghsgomf,  came  out   protested  for  non-payment 

V4)I     I.  Z 
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Banks  soon  after  became  insolvent,  and  went  off  to  Norths 
Carolina^  where  he  died.  And  on  the  20th  of  Aprils  1784, 
the  plaintiffs  gave  notice  to  (lefendant,  and  demanded  pay- 
ment from  him,  which  was  refused. 

For  the  defendant,  two  grounds  were  taken :  1st.  That 
diere.was  not  immediate  «odce  given  him  as  indorser,  of  the 
non-acceptance,  which  the  law  of  merchant  requires  ;  not 
being  apprized  of  it  till  April,  1784,  after  Banks  became 
insolvent.  2d.  That  there  was  a  new  credit  given,  by 
taking  a  new  bill,  and  giving  Banks^  the  drawer,  time  for 
payment. 


Per  toU  Curianu  1.  Although  it  may  not  be  necessary, 
in  some  cases,  to  give  drawer  notice  of  protest,  as  where 
drawer  had  no  effects  in  drawee's  hands,  Doug*  $$•  yet 
this  rule  will  in  no  case  apply  to  cm  indorser*  5  Burr. 
2607.  For  in  all  cases  whatever,  the  holder  of  a  bill  must 
give  reasonable  notice  to  the  indorser,  that  is,  by  first  post 
or  convenient  opportunity,  which  is  pardy  a  matter  of  fact 
for  jury,  what  is  reasonable  or  not.    Doug,  499. 

2.  Wherever  a  new  credit  is  given,  the  part^  bedding, 
takes  it  upon  himself ;  and  in  no  case  where  the  holder 
gives  time  for  payment  to  the  maker,  is  the  indorser  liable. 
1  Term  Rep.  157.  714.     1  Well.  48. 

• 

Verdict  for  defendant. 


.  1 
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Osborne  against  Huger.  May  Term. 


*d 


THIS  was  a  special  action  on  the  case.  The  first  count  The  act  of 
in  the  declaration  stated,  that  in  and  by  a  late  act  of  the  shcnffstouiru 
legislature,  ratified  on   the  19th  of  February^  1791,  being  ^y^  ^^Jfrks, 

m 

"  An  act  to  amend  the  several  acts  for  establishing  and  re-  ^JJ^*^"^'®'"" 
"  gulating  the  circuit  courts  throuRhout  this  state  ;"  it  was,  ^®-.    ^«'    *° 

,  .  ineir    succcs- 

among  other  things,  enacted,  "  That  the  sheriff  of  each  of  sora  in  office, 
*'  the  said  districts,  shall  be  obliged,  at  the  ex[)iration  of  his  a  pros]>ective, 
•*  office,  to  turn  over  to  the  succeeding  sheriff",  all  execu-  JJ^ctive'^pe- 
"  tions  whereon  he  hath  not  made  actual  sale  of  the  pro-  ™"uently*^°U 
**  perly  levied  by  virtue  of  such  executions,  to  the  amount  ^***?  "**^  ®^; 
"  of  the  demand  of  the  plaintiffs  in  such  suits."  TTiat  the  i|»«  pw  she- 
defendant,  at  and  after  the  time  of  passing  the  said  act,  vhcn  that  act 
until  the  day  of  March  following,  was  sheriff'  of  the  ^^^  ' 

district  of  Charleston^  at  which  day  his  office  expired  ;  that 
immediately  afterwards,  the  plaintiff"  became  and  was 
sheriff"  of  the  said  district,  by  virtue  of  an  election  thereto 
by  the  legislature,  on  the  19th  of  February^  1791  ;  that  . 
at  the  same  time,  the  defendant  had  in  his  hands,  a  certain 
execution  or  fieri  facias  (in  the  said  declaration  named)  re- 
turnable to  January  return,  1791,  on  which,  though  the 
defendant  had  made  a  levy,  he  had  made  no  actual  sale  of 
the  property  ;  and  that  by  force  of  the  said  act  of  assembly^ 
it  accrued  to  the  plaintiff*,  as  successor  in  office,  to  have, 
possess,  and  execute  the  said  execution  :  nevertheless,  the 
defendant  well  knowing  the  premises,  but  intending  to 
hinder  and  embarrass  the  plaintiff"  from,  and  in  the  exe- 
cution of  his  office,  and  to  deprive  him  of  the  fees  and 
emoluments  appertaining  thereto,  did  not,  although  often 
requested,  turn  over  the  said  execution,  but  refused,  and 
still  did  refuse  so  to  do. 

Second  count  charged  the  defendant,  in  the  same  way, 
with  having  one  other  execution  in  his  hands,  whereon  he 
had  made  a  levy,  but  no  actuaV  sale  ;  and  by  pretext  where- 
of, defenc^nt,  after  the  expiration  of  his  office,  proceeded  to 
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1791.  sell  the  property,  and^  upon  that  ssde^  received  for  fees  tnd 
commissions  25L  which  said  sum  of  %5L  hy  reason  of  the 
aforesaid  act  of  the  legislature^  the  defendant  became  UaUe 
to  account  for  and  pay  to  the  plaintiff  ;  and  being  so  liable, 
that  he  assumed  upon  himself,  and  promised  to  pay,  when 
he  should  be  thereimto  afterwards  requested,  &c«  (in  the 
usual  form.) 

Third  count  differed  in  no  respect  from  the  second,  only 
that  the  defendant  (instead  of  selling  the  property'  levied) 
had,  after  his  office  expired,  received  from  the  defendant  in 
the  cause,  (therein  named,)  the  debt  and  costs  due  upon  the 
execution,  and  with  it  25/.  for  sheriff^s  fees  and  commis- 
sions ;  for  which,  being  in  like  manner  liable,  he  assu* 
med,  &c« 

To  the  declaration  the  defendant  demurred  generally. 
The  state  of  the  case  under  it,  was,  shortly,  that  the  de« 
fendant,  Huger^  was  the  old  sheriff,  in  office  before  the  act 
passed,  and  that  he  was  elected  for  two  years.  That  those 
two  years  would  not  elapse  till  March^  \79X.  That  the 
plaintiff,  Osborne^  was  new  sheriff,  and  the  questious  were, 

1st.  Whether  the  clause  of  the  act  aforesaid  was  to  ope- 
rate so  as  to  oblige  the  old  sheriff  to  turn  over  to  his  suc- 
cessor, all  executions  on  which  he  had  not  made  ^ale  of  the 
property,  even  though  he  had  made  levy  thereupon  ? 

2dly.  Whether,  if  tlie  executions  were  so  to  be  turned 
over,  the  fees  of  office  were  to  pass  over  with  them  ? 

Recui^  Holmes  and  Ford^  contended,  that  the  sixth  clause 
of  the  act  was  express  and  unqualified,  and  without  any 
latitude  of  construction,  easily  embraced  this  case.  It  was 
as  follows  ;  "  That  the  sheriff  of  each  of  the  said  districts 
"  shall  be  obliged,  at  the  expiration  of  his  office,  to  Uirn 
"  over  to  the  succeeding  sheriff,  all  such  writs  and  process 
"  as  shall  remain  in  his  hands  unexecuted,  in  die  manner 
**  prescribed  by  the  act  for  establishing  court^^  building  gaok^ 
•*  and  appointing  sheriff's  and  other  officers,  for  the  more 
"  convenient  administration  of  justice  in  this  (then)  province^ 
"  passed  29th  fuly^  1769  ;  and  also  all  executions  whereon 


OP  THE  STATE  OF  SOUTH-CAROLINA,  i«i 

^^  fae  had  not  made  actual  sale  of  the  propoty^  levied  by  viiv  1791. 
^  tue  of  such  executions,  to  the  amount  of  the  demands  of 
^  the  plaintiffs  in  such  suits*"  To  bring  the  late  sheriffii 
within  this  clause,  it  was  incumbent  on  them  to  shew  that 
this  act  took  effect  and  operation  before  the  expiration  of 
the  offices.  In  order  to  this,  they  contended,  that  where  no 
time  is  limited  in  the  body  of  an  act  for  its  commencement, 
there,  by  law,  it  takes  its  operation  from  the  first  day  of  the 
session  of  the  legislature*  To  prove  this,  they  cited  1  RolL 
Abr.  455.  4  Imt,  25;  Hob.  309.  4  Bac.  AOr.  636.  pi. 
1,  2,  3.     4  Com.  Dig.  Z75.  k.  1. 

But  it  may  be  said  that  there  is  a  time  mentioned  in  the 
Second  clause  of  this  act,  viz.  ^  From  and  after  the  next 
"  sitting  of  the  courts  through  the  state."  They  admitted, 
that  if  this  were  true,  it  would  destroy  the  construction, 
because  the  offices  of  all  the  sheriffs  expired  before  the 
court  sat.  But  they  contended  that  these  words  were  not 
intended,  nor  could  they  be  construed  into  a  general  limita- 
tion of  the  whole  act,  but  had  an  evident  relation  only  to  the 
totirt  days  and  return  days  through  the  state,  which  were  all 
altered  by  that  clause,  and  from  and  after  the  termination 
of  the  next  courts,  was  the  period  fixed  for  such  new  ar- 
rangement of  the  court  da}  s  and  return  days  to  take  effect. 
The  operation  of  these  regulations,  therefore,  ended  with 
the  third  clause,  which  also  declares  the  boundaries  of  the 
districts,  and  erects  two  new  districts.  This  construction 
they  further  inferred  from  the  nature  of  the  4th  clause, 
which  declares  who  shall  he  the  judges  of  the  courts,  I'hat 
h  created  a  cA/r/'justice  and  one /»?r/>«f  judge,  both  of  whom 
were  elected  by  the  same  legislature,  and  who,  instead  of 
postponing  the  exercise  of  their  offices  till  after  the  session 
of  the  next  courts,  actually  held  some  of  those  courts  them- 
selves,  tried  and  convicted  capital  felons,  who  have  since 
been  executed,  and  sat  in  trial  upon  several  important  civil 
causes.  Yet,  if  that  clause  could  have  so  extensive  an  ope* 
ration,  those  trials  and  those  convictions  were,  and  neces- 
sarily must  have  been,  coram  nonjudice.     Thus,  they  con» 


192  CASES  IN  THE  SUPERIOR  COURTS 

1791.  tended,  that  the  verr  emtence  and  legality  of  those  courC» 
diemeelves  depended  upon  the  conslniaion  they  put,  and 
was  a  tacit  dedaiation,  by  the  judges,  that  the  limitatioa 
mentioned  in  the  second  clause  had  no  more  than  a  limited 
effect  in  some  particular  parts  of  the  act.  It  was  further 
contended,  however,  that  if  the  act  took  effect  only  from 
the  time  of  its  ratification,  (which  happened,  it  seems,  to 
have  been  on  the  same  day  on  which  the  election  of  sherifii 
and  other  officers  took  place,)  stiU,  the  old  sherifis  would  be 
within  it,  because  they  were  elected  under  the  former  con* 
stitution  of  this  state,  which  declared,  that  the  *^  shcriflb 
**  should  be  elected  and  commissioned  for  two  years  ;^  and 
that  the  two  years  did  not  expire  until  some  time  in  March 
next  after  the  passing  of  the  act. 

The  counsel  next  endeavoured  to  obviate  an  objection 
which  arose  out  of  the  twelfth  clause  of  the  same  act.  It 
was  as  follows  :  ^  That  this  act  shall  not  extend  to  any 
^^  actions  which  shall  be  commenced  before  the  18th  day  of 
*^  November  next ;  but  all  such  actions  and 'suits  may  be  pro« 
*^  ceeded  in  and  determined  in  the  same  manner  as  if  tkia 
^^  act  had  never  been  passed.'^  This  clause,  they  said, 
might  be  obviated  in  three  ways,  each  of  which  was  equally 
conclusive*  1.  That  from  considering  the  place,  and  the 
relation  it  stands  in  to  all  the  rest  of  the  act,  the  words, 
though  very  general,  must  evidently  be  taken  as  a  provisot 
By  referring  to  the  immediately  preceding  clause,  it  is 
found,  that  provision  is  made  for  building  gaols  and  couru 
houses,  in  the  new  districts  which  had  been  erected  and 
defined  in  the  former  parts  of  the  act.  These  new  districts 
had  been  carved  out  of  some  of  the  old  ones.  It  morally 
occurred  to  the  legislature,  that  time  must  be  given  for 
these  court-houses  and  gaols  to  be  built,  and  that,  until  they 
could  be  built,  no  courts  could  be  holden  there,  and,  of 
course,  no  actions  commenced*  They  therefore  gave  one 
year's  time  for  this  td  be  done,  and  ordained  that  the  courts 
should  not  commence,  in  these  new  districts,  until  the  year 
1792.    What  should  be  done  m  the  mean  time  ?    Could 
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datts  be  brooght  in  these  districts,  issuing  from  and  retuni-  1791. 
^e  to  the  courts  of  the  dbtricts  of  Nin^ty^six  and  Ckanden^ 
from  whence  they  were  carved  t  No  ;  because  these  new 
districts  were  from  thenceforth  independent.  There  must 
have  been  a  failure  -of  justice  in  those  new  districts  for  one 
jrear,  had  not  the  legislature  made  provision  against  so  se- 
rious a  calamity.  This  they  did  by  the  clause  in  question^ 
which  meant  to  allow  actions  to  be  brought  in  these  new 
districts,  returnable  to  the  old  ones,  as  heretofore,  until 
Ntnfember  court,  1791 ;  immediately  after  which  period,  the 
courtJiouses,  &c.  being  supposed  to  be  built,  and  the  juries 
being  expresdy  ordered  to-be  drawn,  the  new  district  opens 
and  the  provision  ex{nres*  This  consd-uction  evidendy 
embraces  the  intention  of  the  legislature,  and  falls  under 
diat  rule,  ^\  that  in  the  construction  of  one  part  of  a  statute, 
^^  every  other  part  ought  to  be  taken  into  consideration*" 
4  Bac.  Mr.  645.  pL  7, 8,  9.  14. 

2.  But  admitting  thQ  clause  to  have  an  operation  as  ge- 
neral as  the  words  of  it,  still,  it  can  operate  only  upon 
^  actions  which  shall  be  commenced  before  the  18th  day  of 
*^  November  next**'  It  regards  only  the  future,  and  not  the 
past ;  and  being  merely  prospective,  can  have  no  operation 
upon  actions  which  not  only  had  been  commenced,  but 
in  which  executions  had  actually  b^en  issued  before  the  act 
passed. 

3*  That  this  clause  speaks  of  ^*  actiom^^  only,  and  not  of 
executions.  An  execution  is  not  an  action.  When  a  sta- 
tute uses  termS)  the  import  whereof  is  known  at  common 
law,  they  are  to  receive  that  sense  and  interpretation  which 
the  common  law  gives  them.  4  Bac*  Abr.  647.  pi.  29,  30. 
That  in  common  law  parlance,  an  execution  is  no  action. 
Co.  Litt.  289.  4  Bac.  Abr.  601.  pi.  7.  Thus  then  the  l^di 
dause  no  more  than  the  second,  infringed  the  construction 
for  which  the  plaintiff  <5(Kitended,  and  it  left  the  act  at  fell 
freedom  to  operate  upon.the  case  before  the  court. 

They  then  proceeded  to  obviate  scHne-  objections  whidv 
they  foresaw  would  be  made  by  the  defendant's  counsel ; 
and  first,  that  if  the  emoloments  of  execution  Ipdged  with, 
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1^91.  itad  levied  by  the  old  sheriffs,  before  their  offices  expired, 
were*thua  to  be  carried  into  the  pockets  oi  the  new  sherifi, 
by  force  of  a  law  enacted  just  about  the  time  of  these  of- 
&ces  expiring,  and  after  ail  these  rights  had  accrued  under 
the  old  laws — this  would  be  an  ex  po^t  facto  laiv^  and  there>' 
fore  unconstitutional,  as  well  by  the  federal  constitution,  as 
by  the  existing  constitution  of  this  state.  1  he  plaintiff's 
counsel  answered,  that  this  term  €x  pout  facto  law,  had  come 
much  into  fashion  since  the  formation  of  the  federal  gOf 
vemment;  was  currendy  used  by  all  orders  of  people,  and 
applied  whenever  they  perceived  a  law  which  in  any  degree 
infringed  any  of  their  present  interests,  and  even,  by  some 
professional  men,  taken  in  a  latitude  of  construction  which,- 
if  admitted,  would  repress  the  power  of  legislating  here- 
after by  general  laws.  Nor  will  the  obvious  intent  of  that 
instrument  warrant  such  construction*  Here  the  counsel 
went  into  a  -discussion  of  this  term  \  and  endeavoured  to 
pFOve  that  in  the  contemplation  of  the  constitution,  ex  post 
facto  laws  extend  only  to  crimes,  and  not  to  civU  cases* 
The  first  time  it  occurs  in  the  federal  constitution,  it  stand* 
as  an  obligatory,  precept  upon  the  general  government. 
^  No  bill  of  attainder,  or^^  post  facto  law  shall  be  passed*'^ 
A  bin  of  attainder  is  always  a  criminal  proceeding,  and  the 
other  phrase  or  term  is\:ou|ded  with  it  as  a  more  general 
provision,  and  intended  to  apply  to  cases  where  the  other 
di4  not  extend*  Every  bill  of  attainder  b  an  r;v  post  facto 
law,  but  the  converse  is  not  true.  Had  it  therefore  stopped 
at  the  first,  congress  could  not  have  been  precluded  fron^ 
inflicting  the  other  ex  post  facto  punishments*  I'hey  might 
have  fined,  imprisoned,  &c*  Therefore,  to  guard  the  citi- 
zen effectually  against  that  most  formidable,  aod  most 
odious  of  ail  kinds  of  oppression,  the  inflicting  punishments 
for  an  act,  which,  when  committed,  was  no  crime,  the  con- 
vention vfbo  framed  the  constitution,  added  the  latter  as  a 
nomen  generaUasimunu  Standing  thus  together,  they  form 
an  ample  security  to  the  citizen  ;  and  though  it  might  be 
said,  that  the  latter  clause  is  comprehensive  enough  to  have 
rendered  the  former  unnecessary  i  yet,  amoog  a  people 
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jealous  of  their  liberties,  it  was  natural  to  provide  by  name,        1791. 
Against  the  most  dangerous  of  all  laws,  (those  of  attainder,) 
tad  especially,  considering  how  mischievous  they  had  been 
h^  times  past,  both  in  this  aod  other  countries.     The  nest 
time  it  occurs  in  the  constitution,  it  stands  as  a  prohibition 
to  the  several  states :  ^^  No  state  shall  (amd72g  many  other 
**  prohibitions)  pass  any  bill  of  attainder,  ex  post  facto  law^ 
*^  or  law  impairing  the  obligation   of  contracts.'*      From 
tKis  clause  it  is  demonstrably  confined  to  criminal  eases ; 
for,  if  it  should  be  conceded  that  it  extends  to  civil  cases, 
it  surely  cannot  extend  to  them  in  any  other  way  than  by 
"  impairing  the  obligation,  or  frustrating  the  ends  of  crtnV 
^  contracts/'     But  this  interference  is  provided  against  by 
other  words*     Then  the  convention  and  the  constitution 
might  he  accused  of  tautology  in  the  very  same  sentence ; 
an  accusation  which,  whether  we  regard  the  instrument  it^ 
self,  or  the  illustrious  body  of  learned  men  who  framed  it, 
is  equally  unjust*     Perhaps,  on  the  contrar)',  there  has  ne^ 
ver  been  a  human  production  in  which  per^icuity  and 
comprehensibility  have  been  so  skilfully  compressed  into  a 
small  compass.      From  hence,  therefore,  the    plaintiff's 
counsel  inferred,  that  the  words  ^^  ex  post  facto  knvy^  and 
the  words  ^law  impairing   the  obligation  of  contracts^'' 
standing  together  as  they  do,  can  Uiever  be  taken  to  have  in- 
tended the  same  thing.     In  confirmation  of  their  construe". 
tion  they  cited  1  Black.  Com.  45.  where  he  describes  an  ^at 
pastfactohkvry  as  a  law  by  which,  after  an  action  indifferent 
in  itself  is  committed,  the  legislature  then,  for  the  first  time^ 
declares  it  to  have  been  a  crime,  aod  inflicts  a  punishment 
upon  the  person  who  did  it.   They  also  cited  The  Federalist^ 
voL  2.  p.  345,  346.  where  it  is  expounded  in  the  same  way« 
They  further  argued,  ab  inconvenienti^  (which  they  contend- 
ed was  in  cases  of  construction,  and  in  all  elementary  cases, 
a  proper  mode  of  reasoning,)  that  in  the  course  of  ordinary 
legislation,  by  general  laws,  it  has  always  happened,  and 
hecessarily  must  happen,  that  some  laws   would  operate 
on  some  people  in  the  nature  of  ex  post  facto  laws|  as  far  as 
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!r^il  >  ^^'^  relate  to  private  transdctions  between  man  and  mxBU 
Whenever  a  law  is  altered— 'Whenever  it  is  repealed— if  that 
alteration  or  repeal  operates  in  favour  of  any  class  of  citi« 
zens,  with  relation  to  past  transactions,  it  will  most  probably 
derogate  irom  the  interests  of  others^  relative  to  the  same 
transactions.  '  The  veiy  nature  of  the  thing  supposes  it. 
And  yet  shall  it  be  said  that  all  laws  are  absolutely  void  ^ 
By  enlarging  the  interests  of  A.  those  of  B.  are  probably 
abridged ;  by  suspending  a  remedy,  a  right  is  probably  in- 
terrupted* Here  the  counsel  instanced  in  several  laws 
now  of  force,  (alleging  that  the  statute  book  was  full  of 
them,)  as 

1.  The  insolvent  debtor's  act*  By  this,  they  said,  the 
original  remedy  of  charging  the  body  of  the  debtor  for  an* 
tecedent  debts,  might  be  considered  as  ex  poatfticto  by  the 
release  Arom  gaol  of  defendant,  on  giving  up  his  effects. 
And  this  tallies  with  what  is  laid  down  in  4  Bac.  Abr.  650. 
pL  70. 

2*  The  ^^rious  suspensions  of  the  statute  of  limitations^ 
Every  debtor,  by  note  or  account,  had,  under  the  act  of  li« 
mitations,  a  right  to  bar  his  creditor,  if  not  sued  within  four 
years  ;  yet  this  right  had  been  baffled  and  frustrated  for 
many  years  past ;  and  two  of  the  suspensions  of  that  act 
have  been  made  since  this  state  ratified  the  federal  consti- 
tution* By  these  abo,  many  a  man  will  lose  his  lands,  to 
which,  otherwise,  under  the  existing  laws  of  the  country, 
he  wonld  have  obtained  a  complete  and  indefeasiUe  statuto- 
ry right. 

3.  The  act  relative  to  executors  and  administrators* 
This  puts  bonds  and  notes  upon  the  same  footing,^  to  the 
manifest  injury  of  the  former  in  payment  of  debts  ;  and 
yet,  before  that  law  passed,  and  at  the  time  of  the  re- 
spective contracts,  bonds  werp,  by  law,  entided  to  priority  in 


*  It  bas  since  been  adjudged,  tbiit  tbis  net  bas  not  ftUercd  tbe  old  law  in 
this  respect      Videpott^  the  case  of  H*irbiit6n  r.  Uiiem  iilso^  the  ease  of 
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the  settlement  of  estates*    This  law  has  also  been  passed        1791. 
since  the  federal  constitution. 

4.  The  instalment  act,  which  compels  the  creditor  to 
wait  for  five  years,  before  he  can  enforce  the  full  payment 
of  a  debt  due  before  the  law  passed*    This  also  was  passed 
bcfcn-e  the  ratification  of  the  federal  government  by. this 
state.     All  these  laws  and  regulations,  however  wise  and 
salutary  in  themselves,  they  contended,  were   inconsistent 
with  that  principle  of  the  constitution,  (^if  it  extended  to 
civil  cases,)  and  those  of  them  which  have  been  passed  bince 
the  federal  constitution,  and  any  others  ths^  may  be  passed, 
unavoidably  and  pressing  as  the  exigencies  of  them  may  be, 
must,  on  that  ground,  be  vacated  and  set  aside.     Therefore^ 
from  the  face  of  the  constitution  itself,  irom  the  force  of  the 
authorities  cited,  and  from  the  absurd  extent  to  which  it  must 
be  allowed  to  operate,  if  admitted  at  all,  they  inferred  the 
inadmissibility  of  such  a  construction  of  the   constitution, 
that  ex  post  facto  laws  related  to  cases  of  a  civil  nature*. 
Another  objection  was,  that  this  acuoil  goes  to  the  destruc* 
tion  of  vested  ri^ts.  They  said,  that  even  if  the  rights  of  the 
sheriff  as  to  executions,  were  to  be  called  vested  rights^  an 
act  of  assembly  has  power  to  divest  those  rights*     This 
they  inferred  from  the  four  interferences  which  had  already 
been   mentioned,  and  which  could  not  be  denied  to  be 
legal ;  for,   as  it  has  already   been  contended,  they  could 
not  be  called  ex  post  facto  laws.     Innumerable  instances  of 
a  like  kind,  they  said,  might  easily  be  brought  up  ;  but  they 
denied  that  the  right  to  finish  the  executions,  make  sale  of 
the  property,  &c*  were   vested  in  the  sheriff*     They  here 
dwelt  upon  this  part,  under  the  three  stages  which  every 
execution  was  supposed  to  pass  through  in  the  office — ^as 
1.  The  entry  in  the  office.      2.  The  levy.     3*  The  sale  of 
the  propert>'.     When,  said  they,  does  the  right  vest  ?     Not 
upon  the  first  stage ;  for  the  plaintiff  may  lodge  the  execu- 
tion only  to  bind,   and  order   the  sheriff  to  do  nothing  till 
he  directs  it.     Not  upon  the  second  ;  for  he  may  order 
the  levy  to  be  made,  and  wait  similar  directions.      Nay,  he 
may  go  and  settle  the  debt  and  receive  the  money  tron^  ihe 
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1791.  defendant,  and  thereby  prevent  the  ftherilTfrom  making  any 
sale,  and,  of  course,  deprive  him  of  his  fees  for  so  doing« 
The  plaintiff  may,  and  often  does,  give  delay  and  indul- 
gences-even the  attorney  does  it  sometimes*  The  de- 
fendant  may  call  at  the  sheriff's  office,  or  at  the  attorney's, 
before  levy  made,  and  pay  the  debt.  Ija  all  these  different 
ways,  and  by  all  these  different  persons*  may  executions  be 
superseded,  ih^y  contended,  that  a  vested  right  must  be 
also  an  exclusive  right ;  but  with  what  propriety,  then,  can 
that  be  called  a  vested  or  an  exclusive  right,  which  so 
many  persons  have  the  power  to  defeat  I  But  if  it  be  not 
so  defeated,  then  the  sheriff  proceeds  <io  the  third  step— to 
selL  At  thiaf  period,  then,  a  right  does  indeed  accrue  and 
vest ;  but  what  right  i  A  right  to  have  the  fees  and  emo* 
luments  for  the  service  performed.  This  distinction  they 
inferred  from  the  29th  Eliz*  c.  4.  made  of  force  in  this  state* 
Acts  of  Assem.  7U  That  act'annexes  the  sheriff's  ^r  cenl^tf 
tp  the  completion  of  the  execution.  The  words  are,  ^  and 
^^  deliver  in  execution."  But  such  a  right  as  this,  it  was 
pot  the  object  or  tendency  of  the  present  suit  to  defeat.  In 
as  far  as  the  sheriff  had  performed  the  service,  they  admit* 
ted  he  had  a  right  to  the  fees ;  and  only  contended  that  the 
late  act  had  transferred  the  right,  and  imposed  the  duty  on 
the  new  sheriff,  to  go  on-  and  complete  the  unfinished  eze* 
cutions.  Having,  as  they  contended,  shewn  that  the  exe- 
cutions, by  the  express  words  of  the  law,  must  be  turned 
over,  they  proceeded  to  argue,  that  the  emoluments  for 
the  future  execution  of  them,  must  pass  over  also  to  the 
new  sheriff.  '  That  they  are  the  accessary  appendages,  and 
must  follow  their  principal.  That  the  law  itself  declared 
them  to  be  such,  as  the  words  in  the  act  of  £li7uibethj2bovo 
cited,  are,  *'  for  serving  and  executing,^'  &c-  This,  they 
contended,  was  ako  highly  reasonable,  the  law  having  re- 
quired the  duty  at  the  hands  of  the  new  sheriff,  can  never 
be  presumed  to  do  this,  giving  the  reward  to  the  old  sheriff. 
And,  moreover,  that  the  labourer  was  in  all  cases  worthy 
of  his  hire. 
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Pringk^  Parker^  and  Harper^  for  defendant,  argued,  that         J"9l- 
neither  the  execution  on  which  he  had  made  a  levy,  nor  the      OsKorac 
fees  accrued  or  to  accrue  thereon,  ought  to  be  turned  over       „  ^• 
to  the  present  sheriff.     They  said  that  an  execution  is  an 
endre  thing,  and  cannot  be  superseded  when  once  it  is  be* 
gun,  but  that  the  sheriff  who  begins  it,  not  only  has  a  right, 
but  ^8  compellable  to  proceed  to  the  final  close  of  it.     For  ' 

this  they  cited  Cro.  Eiiz.  440.  Bucker  v.  Wiseman.  Cro. 
Jac.  73.  Ayre  v.  Arden.  Mon.  757.  1  Salk.  322.  Clark 
Y.  Withers.  Barnard.  81.  6  Mod.  290.  The  act  of  as- 
•  sembly,  passed  in  1769,  called  the  circuit  court  act,  enact- 
ed in  the  same  words  with  the  former  part  of  the  clause  of 
d)is  act  now  in  question  ;  but  it  never  was  held  to  extend  x% 
executions  :  and  the  uniform  construction,  and  that  which 
has  constantly  been  acted  under,  has  been,  that  it  extended 
only  to  writs  of  capias  ad  respondendum  and  the  like. 
This  was  the  law  then,  and  is  the  law  now,  as  to  every  past 
case,  though  it  will  not  be  so  in  future,  by  reason  of  the  ^« 
teration  made  by  the  act  in  question.  It  was  the  law  un* 
der  which  the  late  sheriff  received  the  executions,  and 
which,  together  widi  the  possession  of  the  executions,  gave 
him  a  right  to  the  fees  and  emoluments  they  might  create  ; 
of  which  he  cannot  legally,  and  at  any  rate,  fay  implication^ 
be  devested.  They  further  contended,  that  this  was  purely 
a  question  of  construction ;  and  that,  though  it  might  ap- 
pear, by  a  clause  of  the  instalment  law,*  that  the  legislature 
thought  the  unfinished  executions  were  to  be  turned  over, 
yet  it  only  proves  that  the  legislature  mistook  what  the  law 
was.  But  a  mistake  of  this  kind  can  never  supersede  the 
common  law,  which  can  never  be  altered  by  implication. 
2  Black.  Com.  380.  The  present,  therefore,  equally  remains 
a  question  of  construction  upon  rules  and  principles.     If^ 


•  The  words  were  these  :  **  ProvMed,  that  |f  the  sheriff  who  has  made  the 
**  levy  as  aforesaid,  and  doetf  not  earry  the  sale  of  the  property  into  effect, 
**  that  the  half  eommissions  and  charges  so  paid  to  him  as  aforesaid,  shall  not 
'*  he  paid  again  to  any  other  bheriff;  but  so  much  shall  be  allowed  and 
**  passed  to  t)^e  credit  of  the  debtor,  on  account  of  the  said  execution.*' 
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1791.  then,  this  was  a  question  purely  of  construction,  and  exe- 
cution is,  as  had  been  shewn,  an  entire  thing,  it  follows, 
that  the  ministerial  duty  under  it  is  indi%Msible  ;  and  the 
court  must  so  construe  a  statute,  as  to  make  it  consist,  if 
possible,  with  every  other  part  of  the  law.  If  the  act  im- 
pugns the  law  in  this  respect,  it  can  never  be  held  to  ex- 
tend to  cases  which  had  existence  before  the  law  passed* 
They  further  contended,  that  if  such  construction  should 
be  given  to  this  law,  as  to  make  it  comprehend  all  the  cases 
that  existed  at  the  time  of  its  passing,  it  would  be  to 
give  efficacy,  nay,  to  extend,  by  construction,  an  ex  post 
facto  law,  and  a  law  impairing^the  obligations  of  contracts. 
This  law,  they  said,  would  he  both  within  the  meaning  and 
the  reason  of  the  clause  in  the  constitution  which  prohibit! 
ex  post  facto  laws.  Suppose  that  the  other  clause,  viz. 
^<  laws  impairing  the  obligation  of  contract,"  had  been  left 
out,  would  it  be  adjudged  that  interferences  in  civil  cases 
were  not  provided  against  ?  Surely  not*  *  The  instances 
cited  by  the  plaintiff's  counsel,  where  ex  post  facto  l^vm , 
have  been  passed,  (admitting  that  they  are  all  such,)  only 
prove  that  we  have  done  wrong  heretofore,  and  ought  to  do 
so  no  more.  Indeed,  it  was  the  evident  object  of  this  clause, 
of  the  'constitution  to  prevent  it  in  future.  The  term 
**  ex  post  facto  laws,"  applies  to  civil  as  well  as  to  criminal 
cases.  Dontat*  75.  p.  6.  s.  2.  2  Mod*  310.  Gihnore  v. 
Executors  of  Shooter.  2  Raym.  1 350.  They  imply  **  a 
/*  law  made  after  the  act."  And  they  contended,  more- 
over, that  they  are  as  pernicious  when  they  influence  civil, 
as  when  criminal  cases.  That  the  reasons,  therefore,  are 
the  same ;  and  as  interferences  in  private  contracts,  and  op- 
pressing one  class  for  the  benefit  of  another,  had  been  a  fre- 
quent complaint  in  the  United  States  since  the  late  war,  they 
concluded  that  the  convention  probably  had  this  description 
of  evils  eminently  in  view.  But  at  any  rate,  this  would  be 
a  law  impairing  the  obligation  of  contracts.  Here,  they  con- 
. tended  that  there  was  an  implied  contract  between  the 
plaintiflf  and  the  sheriff,  that  the  former  would  pay  the  fees 
for  the  service  of  the  execution.    To  prove  this,  they  cited 
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Sali»  209«  Jaysonv.  Rash;  where  it  was  held,  that  debt  1791. 
would  lie  for  the  sheriff  to  recover  his  fees,  Esp.  Dig*  7, 
8.  And  in  12  Mod.  513.  it  is  held,  that  a  gaoler  may  even 
detain  in  custody  the  body  of  his  prisoner,  until  his  fees 
are  paid.  If,  then,  there  subsists  such  a  contract^  and  a  law 
is  made  transferring  the  obligation  of  payment  from  the 
old  to  the  new  sheriff,  the  obligation  of  contract  is  clearly 
frustrated  or  impaired.  Besides,  from  the  very  expressions 
used  in  the  clause,  it  was  easy  to  collect  that  the  late  she« 
riffs  were  never  intended  to  be  comprehended.  ^^  Th6 
*^  sheriffs  of  the  scud  districts^''  &c.  This  relates  as  well 
to  the  districts  newly  created  by  that  act,  as  to  any  of  the 
others*  But  it  could  then  have  no  present  relation  to  any 
sheriffs  of  those  districts,  for  none  existed  :  it  could  only 
operate  in  future,  as  to  diem.  The  construction  then  con- 
tended for  by  the  plaintiff,  would  give  this  act  of  the  legis* 
lature  a  double  aspect-^-prospective  as  to  some,  and  retro- 
speed  ve  as  to  others*  The  fair  inference  is,  that  as  the  le- 
gislature had  created  some  new  districts,  and  altered  seve- 
ral of  the  old  ones,  and  introduced,  as  to  all,  sundry  new 
regulations,  they  intended  thi&^ystem  to  take  its  operation 
when  those  districts  and  those  other  regulations  came  into 
action,  which  was  not  until  after  the  present  shehfis  came 
into  office*  They  again  argued,  that  the  late  sheriffs  were 
not  within  th»  remedy  of  this  clause  ;  for,  they  said,  this 
must  be  purely  remedial.  The  inconvenience  complained 
of,  was  the  delay  of  finishing  executions.  To  prevent  this 
was  the  re^lress  or  remedy  intended*  It  would  be  absurd 
to  suppose  that  they  thought  of  preventing  a  thing  which 
had  specifically  happened.  All  they  intended  was  to  pre- 
vent the  like  in  future.  As  to  the  old  sheriffs,  therefore, 
(if  suffered  to  operate  at  aU,)  it  could  not  operate  as  a  re- 
medial law,  but  as  a  higlily  penal  one  ;  ^and  that  would  be  to 
punish  them  by  a  law  made  after  the  fact.  But,  even  if  the 
clause  should  be  held  to  be  ambiguous,  it  ought  to  be  cau- 
tiously construed,  in  such  a  manner  as  to  preserve  rights  ati- 
tecedenUy  vested.  Moreover,  the  words  *'  sheriffs  of 
the  said   districts,"   cannot  apply  to  the  late  sheriff,  ibr 
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irgi.        he  was  not  in  office  when  the  law  passed.    The  election  o( 
the  new  sheriff  (which  was  on  the  same  day  on  which  the 
act  was  ratified,  and  that  was  the  last  day  of  the  session) 
was  a  supereession  of  his  office,  and  the  new  sheriff,  anci 
not  the  old  one,  answered  the  description,  and  was  on  that 
day  one  of  the  **  sherii&  of  the  said  districts."     But  here, 
said  the  counsel,  we  are  encountered  by  some  ancient  doc« 
trine,  that  acts  take  place  from  the  beginning  of  the  session 
m  which  they  are  made,  if  no  time  is  limited  in  the  body 
of  them  for  the  commencement  of  their  operation.     In  the 
first  place,  they  answered  this  by  contending  that  the  ope- 
ration of  the  13th  clause  was  by  no  means  shaken  by  what 
had  been  alleged  on  the  other  side*     That,  though  it  be 
true  that  an  execution  is  no  action,  yet  it  is  a  stiff  ;  and  the 
words  are  ^  such  actions  and  ^^y  may  be  proceeded  in 
^  and  determined  in  the  same  manner  as  if  this  act  had 
*^  never  been  passed.''      But,  said  they,  the  doctrine  that 
all  statutes  take  effect  from  the  first  day  of  the  session  is 
antique,  and  has  long  since  been  exploded  as  absurd.  In  one 
case,  a  marriage  had  on  the  second  day  of  the  session  of 
parliament,  was  dissolved  by  an  act  made  during  the  same 
session.     It  is  a  prorogation  that  constitutes  a  session,  (as 
laid  down  in  4  Co.  Inst.  37.)  but  modem  parliaments  are 
seldom  prorogued,  but  most  commonly  adjourned.     Now^ 
this  doctrine  might  operate  to  make  a  statute,  passed  in  the 
seyenth  year  of  parliament,  look  back  to  acts  done  after  an 
elj&pse  of  time,  equal,  in  contemplation  of  law,  to  the  life  of 
a|man.     Besides,  though  the  doctrine  has  been  so  laid 
down,  yet  it  has  been  held  to  be  a  fiction  of  law ;  and 
though  generally  it  relates  to  the  first  day  of  the  session, 
yet  it  is  not  a  coi^plete  statute  tiU  the  last  day.     This  is 
laid  down  in  jfonesj  370.     They  cited,  also,  2  InsL  292. 
1  Raym*  370.    Rex  v.  Sail;  and  also  relied  upon  Silmore 
V.  Shuterj  4  Bac»  636,  7.      Indeed,  the   construction  con« 
tended  for,  would  make  most  laws  that  are  passed,  have 
aH  the  effect  of  ex  post  facto  laws.     But  the  old  constitu- 
tion, s.  16.  puts  this  matter  beyond  controversy ;  for  it  ex- 
pressly provides,  that  acta  of  assembly  shall  have  the  force 
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,V^  v^lMity.of  lav«  afitr  haviog  the  great  seal  afllxed  to 
.    #bem  in  ajpiot  coQunitteeof  both  houses*— which  is  what 

.  is  co.qKiiiQ|ily  call^  ratifying  the  laws^  and  which,  in  this 

..C99e^  Wfi^adoap  on  Uie  last  day  of  the  session.  This,  there* 
iore^  13  a  cDBclusive  answer  jco  all  the  plaintiff's  arguments, 
drawn  frpm  ih^  law^  that  acta  take  their  operation  from 

.  the  first  diiy  of  the  sesaicm* 

If,  thWy  the  sheriff  was  elected,  on  the  same  day  of  the 

^999smg  of  t^  n^t,  the  c^iut  wiU,  if  necessary  for  the  pur- 

rpQse,  construe  that  election  to  have  peen  prior ^  in  order  to 
avoid  the  injustice  of  takioig  from  the  old  sheriff,  who  haip 
performed  the  labour,  the  .emoluments  of  office,  and  put- 

.ting  them  into  the  pocket  of  the  new  sheriff,  who  has  no(» 

•  For  the  argument  dr^twn  from  the  late  constitution,  s*  ig. 

.that  the  sheriff  is  eleqted,  and  of  course  must  be  in  cilice 
ior  Qro  yearSf  admits  of  an  answer  from  the  subst^uen^ 

^parts  of  the  same  clause,  for  though  elected  for  two  yeans, 
it  is  there  said^  that  he  shall  contiime  in  office  until  the  sub* 

.sequent  choice  of  a  successor  be  made.     And  this  evident* 

.ly  shews,  that  such  choice  is  the  point  where  the  office  of 
the  one  i^ust  cease,  and  that  of  the  other  commence.     But 

,i£  the  construction  contended,  for  by  the  plaintiffs  would 
make  this  act  substantially  retrospective,  or^  give  it  the 
qpcratioQ  of  an  ex  pout  facto  law,  or  law  impairing  the  ob- 

.ligation  of  contracts,  or  a  law^to  devest  rights  antecedently 
vested,  the  court  can  never  accede  to  it.  For,  it  i^equaU 
ly  unconstitutional,  and  repugnant  to  all  the  principles  of 

.the  common  law,  which  says,  that  a  statute  against  com- 
mon right  and  common  reason,  is  void*  That  it  must  be 
retrospective,  they  had  already  shewn,  as  it  is  required  to 
act  upon  case;/i  which  existed  previous  to  its  passing  ;  and 
-  even  upon  officers  wHo  ought  to  be  construed  to  have  been 
out  of  office.  For  the  same  reason,  it  had  alreadv  been 
shewn  to  be  an  ex  poat  facto  law  ;  and  also  a  law  impairing 
the  obligation  of  contracts.  For  there  exists,  in  the  con- 
templation of  law,  an  implied  contract  for  payment  of  the 
fees  of  office.     With  equal  propriety  may  it  be  said,  that 

.    Vofi.  T.  .   B  b  ' 
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1791.  Ais  law  will  go  to  the  destruction  of  vested  rights  s  for  it 
had  been  shewn,  that  an  execution  is  an  entire  thing,  aodb 
that  the  officer  who  begins  it,  mavvand  must  go  on  aiid 
finish.  The  old  sheriff  had,  therefore,  from  the  principles 
of  law,  a  vested  right  to  go  on  and  finish  the  executions  s 
which  right  accrued  upon  the  lodging  of  them  in  his  office* 
l*his  act,  therefore,  can  never  be  so  ingeniously  interpret* 
cd  as  to  devest  and  transfer  to  his  successor  this  right. 
The  t  fees  and  emoluments  necessarily  belong«fd  to  the  old 
sheriff,  as  the  fruit  and  effect  of  his  labour,  as  well  as  the 
appendages  of  the  executions  iht-msclvcs,  that  where  the 
one  goes,  the  other  must  follow*  To  tiiese  arguments,  ihe 
counsel  added,  that  it  was  highly  reasonable  and  just^  not 
only  that  the  fet- s  for  services  hitherto  done,  should  briong 
to  tht^  old  sheriff  who  did  them  ;  but  that  he  ulonc  should 
have  the  benefit  of  any  future  emoluments  to  arise  then  on* 
He  was  the  one  who,  in  the  first  instance,  had  taken  upo^ 
Jiimself  the  responsibility  of  executing  the  several  pro* 
cesses*  That  he^  at  the  expense  of  much  labour  and 
scrutiny,  had  found  out  the  property  of  the  several  defend- 
ants, and  laid  the  executions  upon  it,  and  that  the  remain* 
ing  part  of  the  duty  was  comparatively  light  and  trifling* 
It  would,  therefore,  be  extremely  unjust  and  prejudicial, 
that  after  he  had  thus  paved  the  way  by  his  own  industry, 
for  the  accomplishment  of  the  exigency  of  the  executions, 
that  dje  new  sheriff  should  be  allowed  to  enter  and  take  to 
his  own  use,  all  the  emoluments*  In  a  word,  they  would 
adopt  the  language  which  had  already  been  used  l^y  the 
plaintiff's  counsel,  and  say,  that  the  labt^urer  is  worthy  of 
his  hire  ;  and,  therefore,  as  the  old  sheriff  had  sustained 
the  trouble  and  labour,  to  him  alone  ought  to  appertjun  the 
reward/ 

I^ead^  Holmes^  and  Fyrd^  in  reply,  still  insisted  on  the 
grounds  they  had  already  contended,  viz.  the  express 
words  of  the  act.  That  it  would  not  be  unconstitutional, 
on  the  ground  of  being  an  ex  poH  facto  law,  for  that  re- 
lated to  criminal  cases  only ;  which  doctrine  had  not  been 
shaken  by  the  defendant's  counsel.    That  as  for  its  being  a 
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kw  impamng  the  obligation  of  contracts ;  there  was  no  .  i79i. 
cotitract  in  this  case  :  or  if  there  was,  it  was  with  the  office 
of  sheriff,  and  riot  with  any  particular  officer.  And  it  was 
immaterial  to  which  of  the  particular  officers  it  was  paid ; 
provided  it  was  paid  to  the  office.  That  as  to  destro\ing 
vested  rights,  if  there  were  any  such  in  the  case,  it  was, 
as  had  been  contended,  a«right  to  the  fees  for  service,  xohen 
performed,  and  not  a  right  to  perform*  That  whatever  the 
law  might  have  said,  as  to  the  execution  being  an  entire 
Aing,  and  could  not  be  superseded  when  once  it  was  be* 
gun  ;  this  act  had  altered  the  law,  as  it  was  very  competent 
to  do.  Besides,  it  could  not  be  law,  in  the  extent  in  which 
it  is  laid  down  ;  for  there  are  many  things  which  can,  and 
necessarily  must  supersede  an  execution.  An  injunction, 
a  writ  of  error,  and  an  audita  querela^  will  substantially 
supersede  an  execution  ;  to  which  it  might  be  added,  that 
a  receipt  in  lull  from  the  plaintiff,  would  have  the  same 
effect.  As  to  executions  being  comprehended  under  the 
word  ^^  suits/'  it  might  be  so,  and  still  the  case  would  not 
be  altered ;  for,  by  referring  to  the  former  part  of  the  same 
clause,  we  find  it  speaks  of  such  suits  ^^  as  shall  be  com* 
•  *^  nienced."  But  it  is  obvious,  that  the  actions  or  suits,  on 
which  the  executions  in  question  were  grounded,  must 
jiave  been  commenced^  and  even  concluded,  long  before  the 
act  passed.  As  to  its  being  inapplicable  to  the  late  sheriff, 
because  he  was  out  of  office  at  the  time  of  the  act  passing ; 
they  said  he  was  constitutionally  elected  for  two  years, 
which  had  not  expired,  nor  would  they  expire  for  a  month 
to  come.  That  a  vote  of  the  legislature  in  electing  a  suc- 
cessor, was  so  far  from  being  able  to  contravene  the  con» 
stitutton,  that  an  act  passed  with  all  the  solemnity  of  legis- 
lative forms,  had  not  the  power  to  do  it :  from  whence 
'they  inferred,  that  the  election  was  .no  supercession  of  the 
then  sheriff,  but  only  a  designationoi  the  person  who  should 
succeed  him,  when  bis  office  should  constitutionally  expire* 
That  the  subsequent  words  in  that  clause  of  the  constitu- 
tion, only  provided  for  the  case  where  the  office  of  sheriff 
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irDi.  .  might  expire  brfore  die  election  \  sot  when  it  might  c9/»« 
iinne  btyondiu  From  hence  they  continue  to  argue,  that 
the  defendant  was  then  in  office ;  continued  sa  for  nearly  a 
month  afterwards ;  and,  therefore,  that  .the  words  ^^  9htM 
^*  be  obliged,  at  the  expiration  of  bis  office,  to  turn  over 
^^  writs,^'  &c«  bud  an  etident  application  to  him* 

• 

And  now  the  judges  delivered  their  opinions. 

RuTLEDGB,  Ch.  J.  The  question  in  this  case  is,  whether 
the  7th  clause  of  the  ^^  act  for  amending  the  circuit  court 
^  art,"  which  obliges  the  sheriffs  to  turn  over  to  the  suc^ 
ceeding  sheriffs,  all  executions,  whereon  an  actual  sale  of 
the  property,  levied  by  virtue  of  such  executions,  has  not 
been  made,  extends  to  the  late  sheriffs,  and  particularly  the 
sheriff  of  Charleston  district.  On  the  fullest  consideration, 
I  am  of  opinion  that  the  construction  contended  for  by  the 
plaintiff,  is  not  warranted  by  the  intention  of  the  legislature, 
or  by  the  words  of  the  act.  By  the  preamble,  the  legisla-* 
ture  declare,  that  the  severfd  circuit  court  acts  require « 
amendment ;  they  therefore  proceeded  to  make  the  several 
amendments  which  appeared  necessary.  Amongst  others,  it 
appeared  necessary  to  make  an  alteration  in  the  bounds  of 
some  of  the  old  districts,,  and  to  create  two  other  districts. 
This  is  done.  The  old  Tiatnes  of  Charleston^  Georgettxwn^ 
Cheraw^  Beaufort^  Orangeburgh^  Camden^  and  Ninety^aix^ 
It  is  true,  are  retained  ;  but  the  bounds  of  several  of  the 
old  districts  are  altered.  Pinckney  and  Washington  are 
created ;.  and  the  bounds  of  every  district  are  established 
by  the  3d  clause  of  this  law.  No  reference  is  had  to ' 
former  boundaries,  nor  in  this  respect,  to  any  former  law^ 
As  a  necessary  consequence  of  creating  new  districts, 
sheriA  for  them  wene  to  he  appmnted.  The  14th  section 
of  the  law  declares,  that  they  shall  be  immediately  appoint- 
ed ;  and  they  were  accordingly  appointed*  Sheriffs  were 
also. appointed  for  all  the  other  di$tricts  established  by  th^t 
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act.  "By  die  old  law,  a  sheriff  going  out  of  office,  was  oI>  irof. 
liged  to  deliver  to  his  successor^  all  writs  and  processes  unexe* 
rated,  and  he  was  obliged  to  execute  them.  This  did  not 
relate  to  executions.  Among  other  amendments  which  ihe  Hugcr 
old  law  required,  the  legislature  considered  that  a  sheriff 
on  going  out  of  ofice,  should  be  obliged  to  deliver  to  his 
successor,  not  only  writs  and  processes  unexecuted,  as  the 
former  law  r^uired  ;  but  executions  on  which  sales  had  not 
attually  been  made.  The  7th  section,  therefore,  sayft,  that 
the  sheriiGi  of  each  of  the  said  districts  shall  be  obliged,  at 
the  expiration  of  his  office,  to  turn  over  to  the  succeeding 
sheriff,  all  such  executions.  Sec.  To  what  do  the  words 
*•  said  £stricts^  refer  ?  Manifestly  to  the  districts  of 
Charleston^  Georgetowny  Cheraw^  Beaufort^  Oraaigehurghy 
Camden^  Ninety^sixy  Pmckneyy  and  Washington;  and  to 
those  districts  established  and  described  by  this  law.  It  is 
therefore  evident,  in  my  opinion,  that  the  act  had  no  rc^ 
trospect  and  can  operate  only  Upon  the  present  sheriff,  ant] 
his  successors. 

BtTRKE,  J.  It  is  admitted  that  on  the  19th  of  February 
last,  the  new  sheriff  was  elected  tinder  the  new  state  consti* 
tution :  and  that  after  this  election,  but  on  the  same  day, 
the  present  act  was  ratified  by  both  houses,  and  passed  into 
a  law.  If  we  consider  the  .election  of  the  new  sheriff-— the 
displacing  (of  course)  of  the  old-^ad  the  passing  of  this 
act:  viewing  these  three  circumstances  in  the  order  of  time 
in  which  they  respectively  happened  ;  we  shall  find  that  the 
business  of  the  two  sheriffs  was  ended,  and  their  situation 
fixed  and  settled  before  the  law  passed*  Prior  to  its  ratifi- 
cation, the  new  sheriff  *s  right  to  perform  the  service  of  the 
sheriff's  office  for  two  years,  and  to  receive  its  fees  and  emo^- 
luments,  was  folly  vested  in  him,  exclusively  of  any  other 
person*  The  right  of  the  old  sheriff,  to  either,  ceased  :  ex-  " 
cept  as  to  the  few  cases  of  levies  made,  which  the  old  laws 
and  usage  of  the  office,  had  referred  t6  be  executed  by  the 
old  sheriff*  And  in  this  situation  was  die  old  sheriff  and 
the  new,  at  one  moment,  on  the  19di  of  February;  and  in 
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1791.  a  few  momcats,  or  hours  afterwards,  on  the  same  day,  the 
act  referred  to,  was  ratified.  These' are  the  facts  and  cir- 
cumstances of  this  case  ;  which,  in  my  ofmiion,  tains  upon 
one  point:  that  is,  the  period  or  moment  of  tioie  when  the 
operation  of  the  act  commenced*  For  if  it  commenoed 
before  the  election  of  the  new  sheriff,  and  dispbuang  of  the 
old  one,  there  would  be  ground  to  argue  that  it  would  be 
b'mding  on  the  old- sheriff,  though  he  was  not  eiapittwdy  me&« 
tioned  in  the  act.  But  if  the  law  began  to  have  effsct  on^ 
from  the  ratificatioi^  then  it  is  much  dearer,  that  the  dd 
sheriff  ^8  right  to  go  on  with  the  execudons  levied,  is  not  9jt 
all  touched  or  affected  by  it.  The  first  day  of  the  sessiM 
has  been  argued  as  the  date  of  its  commencement.  This 
doctrine  though  laid  down,  by  several  lawyers,  is  not  worthy 
of  a  serious  refutation.  Even  in  England^  there  is  as  little 
of  law  or  truth  in  it  as  there  is  in  this  country.  When  n6 
particular  time  therefore,  is  mentioned  in  the  act,  for  its 
beginning  to  take  effect,  the  beginning  of  its  existence  is  the 
rational  and  natural  dme,  and  not  the  first  day  of  the  ses« 

aion.  The  reason  and  nature  of  the  Uiing  fixes  \u  But  if  this 
were  not  the  case,  the  late  state  constitution  setdes  the  point, 
and  fixes  a  day  for  this  and  all  other  acts  of  the  legislature* 
It  is  the  16th  section,  art.  1.  and  the  clause  is  worthy  of 
commendation,  as  it  settles  a  point  before  disputed,  and 
fixes  a  time,  prior  to  which  our  future  laws  camK>t  operate^ 
but  obliged  them  to  commence  in  futurity,  and  operate  oa 
future  events-— to  look  forwards  and  not  backwards.  In 
short,  it  prevents  retrospective  and  ex  post  facto  laws.  In 
the  case  before  us,  its  efficacy  beginning  from  the  moment 
of  its  radfication,  it  cannot  be  so'  construed  as  to  have  a  re* 
trospect,  and  devest  rights  that  were  vested  in  the  old  $he« 
riff,  under  the  old  laws  and  constitution  of  the  state.  It 
does  not  appear  to  have  been  the  iment  of  the  legislature  to» 
devest  such  rights,  or  they  would  have  bound .  the  old  she» 
riff  by  express  words.  But  the  act  has  done  no  such  thing' ; 
having  been  passed,  and  beginning  to  operate  after  the  elec*^ 
tion  of  the  new  8heri&  U.left  both  the  new  and  the  dd  slv9« 
riff  as  It  fottnd  th^m-^be  one  out  of  office^  but  invealed  b;^ 
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the  ohl  law,  with  a  right  of  proceeding  with  levies  already        1791.^ 


Blade,  and  of  reoeivhig  the  fees  and  emc^uinents  thereon*-^ 
die  other  in  his  office,  entitled  to  the  emoluments  of  his  la-  ▼. 

hour  ;  but  gave  him  not  the  fruits  of  his  predecessor's ; 
whereas  Ae  contrary  construction  makes  the  law  to  do  a 
numifest  wrong  by  devesting  the  old  sheriff  of  a  common 
law  right,  sanctioned  by  the  constitution  and  the  laws,  un-* 
der  which  he  accepted  his  commission.     The  cases  and 
authorities  quoted  in  the  course  of  the  arguments,  do  not, 
I  think,  generally  apply  in  this,  which  I  take  to  be  a  new 
case.     The  case  of  GUmore  v.  Executors  af  Shooter^  2  Mod. 
310.L  comes  nearer  than  any  of  them  to  the  present.     I'here 
judgment  was  given  for  the  plaintiff,  by  the  court,  on  the 
very  principle  on  which  I  ground  my  opinion ;  because  to 
use  the  words  of  the  reporter,  it  cannot  be  presumed  that 
the  statute  39  Car.  II.  c  3.  was  to  have  a  retrospect,  so  as 
to  take  away  a  right  of  attion,  which  the   plaintiff  was 
endded  to,  before  the  time  of  its  commencement.     I  do 
not  think  it  is  against  my  opinion,  if  I  shall  be  thought  to 
make  fractions  oi  a  day  against  the  maxim.     I  only  consult 
the  order  and  priority  of  time  in  which  the  circumstances 
which  governed  the  case  happened — a  thing  which  may 
possibly  arise  in  other  cases.     I'shall  put  one  case  that  may 
arise  out  dt  the  act  which  abolishes  the  right  of  primogeni* 
tore.    Supposing  that  act  passed  in  the  evening,  and  on 
the  morning  of  that  day,  a  father  should  have  died,  leaving 
several  sons  and  a  landed  estate.  Here  would  arise  a  question 
pretty  similar  to  the  present,  relating  to  thtf  order  of  time 
in  which  the  death  happened,  the  descent  fell,  and  the  act 
was  ratified.     I  do  not  say  how  this  matter  would  be  deter- 
mined ;  I  only  state  it  to  shew,  that  this  and  other  cases 
may  require  a  fraction  of  a  day  to  be  made,  in  order  to  Us 
the  relation  which  certain  facts  and  statutes  bear  to  one 
another,  as  in  the  case  before  us. 

It  has  been  urged  in  favour  of  the  plaintiff,  that  the  old 
sheriff  having  been  elected  in  Marck^  his  time  of  official  ser- 
vice was  two  years,  under  the  old  constitution ;  and  did 
not  exp  irS)  xn&t  was  the  new  sheriff  in  office  until  Jlfirrc4 
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.  ^1791.  next,  after  the  iatificaliofi  of  this  aet.  And  thef  mgmt 
therefore,  that'the  act  ovortakes  and  biadB  the  old  sberiA 
In  atiswer  to  diis,  it  is  sufficient  to  observe,  that  die  old 
constitution  vas  entirely  annihilated  and  repealed  by  the 
new,  on  the  meeting  and  sitting  of  the  legislature  oader  die 
latter.  The  very  election  of  the  new  .sherilf  and  other  n^ 
tation  officers,  which,  took  {^ace,  is  contemptated-^v^i^', 
mentioned  by  the  6th  clause  of  the  additional  articles;  ao 
that  the  old  state  constitution  did  not  exist  whenthedeotion 
of  sheriff  took  place.  As  to  the  uncoostitotioaality  of  09c 
post  facto  laws,  there  is  no  occasion  here  to  refer  toorapp^ 
them.  Nor  can  I  say  what  torn  the  case  would  tafcc,  if 
the  legislature  had  ratified  the  act  prior  to  tha  eledicMa  ^ 
the  new  sheriff.  Even  then  I  should  respect  the  right  «f 
die  old  sheriff)  and  be  apt  to  consider  him  as  holding  his 
office  and  the  emoluments  arising  from  it,  by  virtue  of  a 
contract  between  him  and  the  state,  under  the  bws  and  old 
constitudoo ;  and  I  believe  my  judgment  should  be  for  not 
devesdng  him  of  that  right,  and  conferriag  it  upon  anotheri 
by  any  construction  drawn  from  implication.  « 

Bat,  J.  I  have  the  misfortune  to  differ  from  my  bre« 
thren  on  this  question,  and  shall  therefore,  deliver  my 
opinion  and  reasons  at  laige*  The  principal  grounds  re- 
lied on  for  the  defendant,  are  the  following,  viz.  1.  That^  by 
laWf  he  was  not  obliged  to  turn  over  executioins«-4br  <;xe^ 
cuticMM  being  an  entire  tluog,  he  whe  begins  must  end  them. 
Sf«  That  the  late  law  can  never  be  so  construed,  as  to  adact 
him*  3.  1  hat  iflt  should,  it  would  be  an  ^ ;c  post  facto 
law,  and  therefore  void.  4.  I'hat  the  defendant  is  eatided 
to  haif  fees,  at  any  rate.  In  order  to  have  a  proper  clew  to 
this  question,  I  shall  consider,  1.  What^the  law  was  before 
the  act  passed,  with  regard  to  sherilFs.  2.  Wliat  the  mis« 
chiefs  were,  which  this  act  meant  to  guard  against,  between 
die  old  and  new  ones.  3.  What  is  the  extent  and  nature 
of  the  remedy  provided  by  it. 

1.  With  regard  to  the  first  point,  I  shall  begin  by  ot> 
serving  on  the  common  law.    All  sheriffs  were  formerly. 


OF  THE  STATE  OF  SOUTH-CAROLINA, 

appointed  by  the  king,  durante  bene  placito  ;  were  rcmova- 
"ble  by  him  ;  and  there  was  no  fixed  lime  for  their  conti- 
nuance in  office,  as  we  have  by  our  constitution.  W  hen  a 
new  sheriff  was  appointed,  and  had  taken  the  oaths  of  office, 
allegiance,  &c.  a  writ  issued,  called  a  writ  de  exoneratio 
0fficii^  which  discharged  the  old  sheriff.  Then  another  writ 
issued  to  the  old  sheriff,  for  delivery  of  his  county  rolls  and 
writs,  &c«  to  the  new  sheriff.  The  nexf  thing  was,  that  the 
new  sheriff,  at  or  before  the  first  county  court,  was  to  take 
over,  from  his  predecessor,  all  his  prisoners  and  writs,  pre- 
cisely by  view^  and  by  indenture  made  between  them,  where- 
in all  the  causes  which  the  old  sheriff  had,  against  every 
prisoner,  was  particularly  set  forth,  or  else  the  nexv  sheriff 
was  not  chargeable  with  them.  CompU  Shff.  \\*  Z  Co* 
Rep*  72.  Werbie^s  case.  So  far,  then,  with  regard  to  the 
appointment  of  new  sheriffs,  and  discharge  of  old  ones. 
The  republican  principles  of  our  states  made  them  elective.^ 
and  fixed  the  period  of  continuance  in  office.  But  it  was 
elear,  by  the  common  law,  that  the  old  sheriff  of  a  county 
was  still  sheriff*^  and  continued  in  office  until  the  new  she- 
riff was  sworn,  although  he  was  chosen  before  ;  "  for  it  is 
"  the  oath  that  doth  complete  him  in  office.'*  Compl,  Shff\ 
11.  Cro.  Eliz.  12.  Moqre^  188.364.  ZRep.7^.  The 
20  Geo*  II.  c.  37.  more  particularly  prescribes  the  mode  of 
turning  over  writs  and  process^  from  old  to  new  sheriffs,  by 
indenture  and  schedule.  But  this  was  not  introductory  of 
any  new  law,  but  only  declaratory  of  the  old  ;  with  this 
only  difference,  that  by  the  common  law  it  was  to  be  done 
at  the  next  county  court,  but  by  this  act  it  was  to  be  done  at 
the  expiration  of  office^  and  he  was  made  liable  to  the  damage 
if  he  did  not.  The  1 1th  clause  of  the  old  circuit  court  act, 
passed  in  1769,  is  a  transcript  of  the  actof  G^o.  II.  c.  37. 
except  as  to  the  second  clause,  which  in  that  act  says,  that' 
the  sheriff  shall  not  be  liable  to  be  called  on  for  relarn  of  any 
process,  unless  required  within  six  monhs  after  his  office 
expires.  Nothing,  however,  either  in  the  statute  of  Geo.  XL 
or  in  the  1 1th  clause  of  the  old  circuit  court  act  of  1 769, 
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related  to  executions.  They  depended  on  the  principles  of 
the  common  law  in  England^  and  do  so  still:  and  so  did  they 
here,  until  the  passing  of  the  late  act.  By  the  common  law, 
an  execution  is  an  entire  thing,  and  he  who  begins  must 
end  it.  If,  upon  z.  fieri  facias^  a  sheriff  seize  goods,  he  re- 
turns that  they  remain  in  his  hands,  pro  defecta  emptorum^ 
and  he  is  removed  ;  yet  he,  and  not  the  new  sheriff,  is  to 
proceed  to  the  execution.  He  acquires  a  property  in  the 
goods,  by  the  seizure  which  devests  the  owner.  He  may 
maintain  trespass  or  trover  for  them  :  they  are  in  him  by 
operation  of  law,  until  sale  is  made.  This,  then,  opens  the 
door  for  the  application  of  the  law,  and  all  the  authorities 
which  were  cited  with  so  much  ingenuity  from  Bacon^  Scdkk 
DalU  6  Mod.  Cro,  Joe.  4  LisU  and  all  the  authorities  which 
Vrent  to  establish  this  point,  and  which  were  so  ably  com* 
tnented  on  by  the  counsel,  in  the  course  of  the  argument. 
It  is  good  law  in  England  at  this  day,  and  was  so  here  until 
a  late  day,  to  wit,  until  altered  by  our  late  act  of  assenibly. 
Thus  far,  with  regard  to  the  law,  before  the  passing  of  the 
last  circuit  court  act,  which  brings  me  to  consider, 

2dly.  What  were  the  mischiefs  intended  to  be  guarded 
against  b}  this  act.  And  here  I  must  observe,  that  they  are 
not  particularly  mentioned  or  recited  in  this  act,  because  it 
embraces  a  great  variety  of  objects.  It  alters  the  times  of 
holding  the  courts  of  justice  in  this  state  ;  it  creates  new 
districts,  regulates  the  manner  of  proceeding  in  some  de* 
gree,  and  introduces  a  number  of  new  and  excellent  regula- 
tions, which  were  unknown  in  former  laws.  And,  among 
other  things,  it  prescribes  and  regulates  the  mode  of  turn- 
ing over  unfinished  business,  from  the  old  to  the  new  she- 
riffs. It  only  recites,  generally,  "  that  t^e  several  circuit 
"  court  acts,  in  this  state,  require  amendment."  The  incon- 
veniences under  each  head,  are  not  mentioned,  but  must  be 
collected  from  the  general  complaints  of  the  people,  and  the 
difficulties  which  occurred  in  the  course  of  conducting  busi- 
ness, and  which  gave  rise  to  the  regulations.  Those  which 
happened  upon  the  going  out  of  the  old,  and  the  coming  in 
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ofthe  new  sheriff*,  required  great  attention.     Formerly  the        1791. 
office  was  held  by  a  provost-marshal,  during  pleaaure^  who 
generally  kept  it  a  number  ofyears^  so  that  these  inconve- 
niences were  seldom  felt.     But  by  our  late  constitutions       **"£"'• 
there  was  an  election  every  two  years^  which  occasioned  a 
rapid  succession  in  office  ;  and,  as  there  was  a  great  accu-^ 
mulation  of  business,  there  was  gtnerally  left  in  the  hands 
of  the  old  sherifFy  a  large  arrearage  unfinished  and  unexecu- 
ted* The  old  sheriffs  generally  retained  the  unfinished  exe- 
cutions, as  by  law  they  might  do,  for  a  final  settlement. 
And  as  payment  of  debts  was  suspended,  by  a  number  of 
interfering  laws,  it  was,  frequently,  many  5  ears  before  the 
business  could  be  closed.     At  the  same  time,  it  was  very 
drfficult  to  know  the  state  of  the  executions,  and  the  security 
for   payment  of  them  ;  and  what  rendered  this  dilTxulty 
greater,  was,  that  every  succeeding  sheriff  knew  nothing  of 
what  had  been   done  by  his  predecessor^  on  these '  execu- 
tions, but  was  totally  in  the  dark  respecting  them.     They 
often  (as  a  consequence)  seized  property  which  had  been 
bound  by  prior  executions,  of  which  they  were  not  apprised 
ui)til  the  hour  of  sale,  while  parties  were  obliged  to  ap])ly  to 
one,  two,  or  three  sheriff's  offices,  in  order  to  know  the  real 
state  of  the  business.     Add  to  this,,  also,  that  many  of  the 
old  sheriffs,  having  gone  out  of  office,  were  not  very  punc- 
tual, but  often  very  inattentive  to  the  remaining  duties  of  it; 
and  were  not  very  alert  in  settling  executions,  which  they 
knew  they  could  retain  and  settle  at  their  leisure.     By  this 
means,  creditors  were  left  in  the  dark  respecting  their  debts, 
and  the  gentlemen  of  the  bar,  who  conducted  the  business, 
were,  themselves,  unable  to  inform  them.     These,  there- 
fore, were  some  of  the  inconveniences  that  gave  rise  to  the 
regulations  whicU  are  the  subject  of  the  present  debate ;  and 
the  clause  of  the  act  upon  which  the  plaintiff  now  founds  His 
claim,  and  the  subsequent  one,  which  requires  all  sheriffs  to 
make  a  return,  on  oath,  of  all  executions,  within  ten  days 
after  the  return  day,  were  introduced,  in  order  to  give  con- 
sistency and  despatch,  regularity  and  certainty,  in  the  she- 
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1791.  riflTs'  offices  throughout  the  countrj- ;  that  every  man,  at  one 
glance,  might  see  the  real  situation  of  evtry  execution  in  the 
state.     And  this  brings  me, 

3clly.  To  consider  thfc  nature  and  extent  of  the  remedy 
provided  by  this  act.     The  1st  clause  establishes    the  pow- 
ers of  the  different  courts.     The  2d  fixes  the  time   and  pla- 
ces of  holding  them.     The   3d  describes  the  boundaries  of 
the  districts,  and  creates  two  new  ones.     The  4th  defines 
the  power  of  the  judges.     The  5ih  directs  the  mode  of 
issuing  executions.     1  he  6th  regulates  the  proceedings  of 
the  court.     And  the  7th  clause,   which   is  tlie   one   now 
under  consideration,  prescribes  the  duty  of  the  old  sheriffs, 
upon  going  out  of  office,  and  the  manner  in  which  they  shall 
turn  over  the  business  of  the  office  to  their  successors.  The 
first  part  of  this  clause  relates  to  writs  and  process^  and  says, 
that  they  shall  be  turned  over  in  the  same  manner  as  di- 
rected by  the  circuit  court  act  of  1769,  which  is  a  copy  of 
20  Geo.  II.  c.  37.     The  latter  part  of  this  clause  goes  one 
step  further,  and  says,  that  all  executions  shall  also  be  turned 
over,  where  no  actual  sale  of  the  property  has  been  made. 
Here,  then,  for  the  first  time  in  the  history  of  our  legal  ju- 
risprudence, are  executions  directed  to  be  turned  over  to 
new  sheriffs,  in  the  same  manner   as  writs  and  process. 
This  controls  the  common  law,  and  is  introductory  of  a  new 
law  on  the  subject.     This,  then,  is  at  once  an  answer  to  all 
the  common  law  authorities  which  have  been  cited  on  the 
occasion*     The  8th  clause  of  the  act  goes  on,  and  directs 
the  mode  and  manner  of  return  the  sheriffs  are  to  make  of 
all  executions  into  court.     But,  say  the  counsel  for  the  de- 
fendant,  although  this  7th  clause  does  alter  and  control  the 
common  law,  with  regard  to  turning  over  executions   in 
future  i  yet  it  shall  not  be  construed  to  have  a  retrospective 
operation,  as  the  defendant,  Huger^  was  not  in  office  when 
that  law  passed.     I  will  only  observe,  here,  that  part  of  this 
clause  will  admit  of  this  kind  of  construction,  (if  it  were  ne- 
cessary to  resort  to  it,)  though  the  former  part  be  doubtful. 
For  it  says,  "  all  executions  whereon  he  hath .  not  made 
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**  actual  sale  of  the  property,"  &c.  I  do  hot,  however,  con-  1791. 
ceive  that  there  is  any  occasion  for  having  recourse  to  this 
kind  of  retrospective  construction.  All  the  shcritfs  in  this 
county,  held  their  offices,  under  the  late  constitution,  for  two 
years  certain.  This  is  not  denied.  No  law  could  deprive 
them  of  this  right,  or  alter  the  term  ;  it  would  have  been 
unconstitutional.  I'hey  held  their  offices  for  the  time,  as 
sacredly  as  the  judges  held  their  commissions  during  good 
behaviour.  And  this,  it  has  been  determined,  neither  the 
convention  itself,  nor  the  legislature,  could  interfere  in. 
1  aking  this,  then^  for  granted,  let  us  see  how  the  matter  will 
stand.  The  late  sherift's  were  chosen  towards  the  end  of 
Jklarchy  1789,  as  may  appear  by  the  journals  of  the  house  ; 
of  course  they  had  a  constitutional  right  to  hold  and  exer- 
cise their  offices  until  the  end  of  the  same  day  in  March^ 
1791.  Nothing  could  destroy  this  but  a  removal  by  im- 
peachment. I'he  present  law  passed  the  19th  of  February^ 
1791,  more  than  a  month  preoious  to  the  expiration  of  the 
old  sheriffs'  offices  ;  of  course,  the  present  act  found  the 
defendant,  Huger^  in  office ;  and  if  so,  he  is  clearly  bound 
by  it- 

ITie  present  law  does  not  extend  back  to  the  first  day  of 
the  session,  because  the  16th  section,  1st  article  of  our 
constitution,  fixes  that  point.  There  is  no  occasion  to  put 
such  a  construction  on  it,  as  has  been  ably  contended  in 
the  argument.  The  plaintiff,  Osborne^  it  is  agreed,  was 
elected  on  the  day  the  law  passed,  the  19th  of  February  ; 
but  did  not  qualify  till  the  16th  of  March  following.  But 
this  election  gave  him  no  power  to  act,  agreeably  to  the 
common  law  already  observed  upon  ;  because  it  is  there 
laid  down  by  Lord  Coke  and  many  others,  that  the  old 
sheriff  still  continues  in  office  (though  a  new  one  is  chosen) 
till  the  new  one  is  sworn  in  ;  *'^for  it  is  the  oath  that  com- 
^pletes  h)m  in  ojgjiceP  The  election  only  determined  who 
should  succeed  the  defendant,  Huger.  But  the  plaintiff, 
Osborne^  had  no  right  to  enter  on  the  duties  of  his  office, 
even  after  the  16th  of  March^  although  sworn  ;  because 
the  former  had  a  constitutional  right  to  exercise  it  until  the 
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1^91.        cod  of  Marchj  and  the  plaintiff  was  not  regularly  in  office 
until  the  term  expired.     Upon  the  whole,  ther«fore,  I  am 
of  opinion,  that   Huger^  the  defendant,  comes  under  the 
letter  and  spirit  of  the  7th  clause  of  this  act,  and  that  he 
ought  to  turn  over,  not  only  all  writs  and  process,  but  all 
executions  abo,  to  his   successor,  according  to  the  terms 
of  the  law.     As  to  its  being  an  ex  post  facto  krwj  there  is 
no  occasion  to  go  into  the  consideration  of  it«     To  suppose 
that  the  supreme  legislature  of  a  sovereign  country,  has  no 
right  to  regulate  the  conduct  of  its  officers  and  the  mode  of 
business,  would  be  straining  die  matter  far  indeed*     With 
regard  to  the  half  commissions   mentioned  in  the   10th 
clause  of  the  instalment  larv^  I  conceive  they  strc^vested 
rights ;  and  the  defendant  had  a  power  to  receive  them 
long  ago  from  the  debtors,  with  fees  and  pharges  ;  and 
there  is  nothing  in  this  clause  which  has  or  could  deprive 
him  of  them.     The  proviso  in  the  10th  clause  of  the  in* 
stalment  law,  leaves  an  opening  for  the  clause  in  the  pre- 
sent law  ;  and  one  would  think  it  had  this  part  of  the  act 
in  contemplation,  by  saying,  that  the  half  commissions  re- 
ceived by  the  old  sheriff,  should  not  be  paid  to,  but  should 
be  credited  by,  his  successor.    And  this  division  of  fees  be- 
tween old  and  new  sheriffs,  is  not  altogether  novel.     For 
by  the  3d  G^o.  I.  c.  15.  when  any  sherifl  shall  extend  any 
goods  to  the  use  of  the  king,  and  shall  die,  or  be  removed 
fix)m  office  before  a  venditioni  be  awarded  for  sale,  and  a 
ivrit  be  awarded  to  a  subsequent  sheriff,  who  shall  sell ;  the 
barons  of  the  exchequer  shall  settle  the  fees  and  poundage 
between  the  old  and   the  new  sheriff,  agreeably   to  the 
trouble  each  had  in  the  execution  of  the  process.     Here  it 
is  not  left  to  the  judges  to  fix  it,  but  it  is  ascertained  by 
law*     Having  thus  stated  my  reasons  for  differing  from  my 
brethren,  I  submit  with  respect  to  the  opinions  they  have 
delivered  on  the  subject* 

Per  Curiam. 

Judgment  for  the  defendant* 

I 
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The  State  against  Jones. 


May  Session^, 


FORGERY  of  a  three  pound  bill  of  the  paper  medium 
of  South'-Carolina*  The  indictment  contained  two  counts  : 
1st.  For  counterfeiting  the  bill  in  question*  2d.  For  utter- 
ing the  same,  knowing  it  to  be  counterfeited,  with  an  in* 
tent  to  defraud. 

After  several  witnesses  were  examined,  which  brought 
the  fact  of  passing  the  bill  fraudulently,  home  to  the  pri- 
soner ;  Mr.  Thomas  Jones^  one  of  the  signers  of  the  paper 
medium  bills,  was  examined.  He  deposed  that  the  bill  in 
question  was  not  signed  hy  him  ;  that  it  was  a  counterfeit 
bill ;  and  that  ail  the  true  bills  were  signed  by  three  com* 
missioners  ;  whereas  the  one  on  which  the  prisoner  was  in« 
dieted,  had  only  two  of  the  commissioners'  names  to  it : 
the  name  of  the  third  was  omitted.     Upon  this 

Holmes^  for  the  prisoner,  took  an  exception  to  the  in- 
dictment, upon  the  ground  that  the  bill  or  instrument  charg- 
ed to  have  been  forged,  in  the  indictment,  was  not  such  a 
/  bill  as  was  authorised  by  the  act  of  assembly  for  issuing  the 
paper  medium  ;  but  a  different  bill,  having  but  two  of  the 
commissioners'  names  signed  to  it :  whereas  the  act  refer- 
red to,  required  that  those  bills  should  all  be  signed  by 
three  commissioners.  And  that  therefore,  as  this  was  a 
different  bill  from  those  authorised  by  the  act,  it  could  not 
be  the  subject  of  forgery,  so  as  to  bring  the  offence  under 
the  penal  clause  of  the  act,  which  made  it  felony  to  forge 
or  counterfeit  the  bills  issued  in  pursuance  of  that  law.  And 
in  support  of  this  doctrine,  cited  Moffa^s  case,  in  Leaches 
Cro.  Cases^  372. 

Harper^  on  the  same  side,  contended,  that  to  constitute 
a  forgery,  the  instrument  forged  must,  upon  the  face  of  it, 
purport  to  be  good  in  itself,  otherwise,  it  is  only  a  misde- 
meanor ;  that  it  was  evident  the  bill  in  the  present  case, 
did  not  purport  to  be  a  good  one  ;  that  is,  such  a  one  as 
the  act  directed  and  prescribed.     Of  course,  the  prisoner 
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i7c^i.  could  not  come  under  the  penal  clause  of  Ac  act,  however 
he  might  be  liable  to  an  indictment  for  a  misdemeanor^ 
That  the  principles  laid  down  in  Ann  Lewises  case,  Foster^ 
116.  and  yohn  Stirling's  case,  Leach,  368.  both  confirmed 
this  doctrine.  Ann  Lewis's  case  was  for  forging  a  letter  of 
attorney  from  one  Elizabeth  Tingle,  a  person  that  never 
existed,  a  mere  fictitious  person,  but  who  was  supposed  to 
be  the  daughter  of  one  Robert  Tingle,  with  intent  to  de- 
fraud one  Edward  MasoJi.  But  this  deed  purported  upon 
the  face  of  it,  to  be  a  good  one  ;  it  contained  ever}'  re- 
quisite, and  appeared  to  have  been  made  by  some  person 
really  existing,  whose  deed,  by  possibilit}'  might  have  been 
forged,  and  being  uttered  with  intent  to  deceive,  it  came 
under  the  act  of  Geo.  II.  upon  which  that  indictment  was 
framed.  John  Moffafs  case  was  for  forging  a  bill  of  ex- 
change for  3/.  3.9.  sterling,  pa}  able  to  himself  or  order, 
signed  Walter  Stirling,  and  an  acceptance  by  G.  Petiers,  of 
the  bank  of  England  ;  and  for  uttering  the  same,  knowing 
it  to  have  been  forged,  with  intent  to  defraud,  1st,  William 
Bell,  and  2d,  G.  Petiers. 

By  two  acts  of  parliament,  of  the  15th  and  ITth  Geo.  III. 
it  is  enacted,  that  all  promissory  notes  and  bills  of  exchange, 
in  England,  for  any  sum  above  twenty  shillings  and  under 
five  pounds,  shall  be  drawn  and  indorsed  in  the  manner  and 
form  prescribed  by  those  acts,  (which  form  is  inserted  in  the 
body  of  the  acts,)  and  there  is  a  clause  in  the  acts,  which 
says,  that  all  bills,  notes,  or  indorsements,  for  20^^.  and  under 
5/.  drawn  otherwise  than  directed  by  these  acts,  shall  be 
utterly  null  and  void.  The  bill  in  question,  in  that  case^ 
not  being  in  the  form  prescribed  by  those  statutes,  the  ques- 
tion was,  whether  it  could  be  the  subject  of  a  capital  forgery? 
In  February,  1787,  this  matter  was  referred  to  all  the  judges 
for  consideration,  and,  being  a  matter  of  much  consequence, 
they  took  time  for  consideration  ;  and,  in  May  session  fol- 
lowing, Mr.  Justice  Ashhurst  delivered  their  unanimous  opi- 
nion :  that  as  the  forger}-  was  committed  before  the  expira- 
tion of  the  statutes  of  the  15th  and  17th  Geo^  III.  the  bill  of 
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exchange,  if  real,  would  not  have  been  valid  or  negotiable^  1791. 
and  therefore  the  forging  of  it  was  not  a  capital  oifence.  So, 
on  the  same  principle  and  reasoning,  this  not  being  such  a 
paper  medium  bill  as  the  act  of  the  legislature  authorised 
and  prescribed,  he  contended  that  it  could  not,  upon  the 
authority  of  these  cases,  be  the  subject  of  a  capital  for- 
gery. 

The  Attomey^General^  in  reply,  said  that  there  was  a  dis- 
tinction between  Moffafs  c^e,  just  alluded  to,  and  the  pre- 
sent. There,  it  was  true  that  the  two  acts  of  parliament  of 
GtOm  III*  prescribed  the  forms  of  bills  and  notes  of  certain 
denominations  ;  but  it  went  one  step  further,  and  declared 
that  all  notes  and  bills,  &c.  which  were  not  drawn  in  the 
form  prescribed  by  those  statutes,  should  be  null  and  void. 
In  the  paper  medium  act  there  was  no  such  negative  clause, 
and  therefore  the  reasoning  in  MoffaCs  case  did  not  apply. 
That  law  does  not  say  if  these  bills  were  signed  only  by  two 
commissioners  they  should  be  void.  If  it  had,  the  case 
would  have  been  otherwise  ;  the  offence  would  not  have 
been  a  capital  one. 

Bay,  J.  Penal  laws  ought  to  be  construed  strictly,  and 
not  by  construction  or  implication  ;  and  more  especially 
where  die  life  of  a  citizen  is  at  stake.  In  such  a  case,  every 
thing  shall  be  presumed  in  his  favour,  which  is  not  proved  by 
the  clearest  evidence  and  reasoning  to  the  contrary;  and 
which  does  not  bring  the  case  under  some  express  law,  that 
in  clear  and  explicit  terms,  affects  the  life  of  the  prisoner. 
The  indictment,  in  the  present  case,  is  framed  on  a  clause  in 
the  paper  medium  act,  which  makes  it  felony  to  counterfeit  any 
of  the  bills  thereby  authorised  to  be  issued.  This  act  creates, 
in  the  first  place,  a  new  species  of  paper  currency ;  pre- 
scribes the  manner  and  form  pardcularly  in  which  they  shall 
be  issued  and  signed  ;  and  makes  them  receivable  at  the 
treasury  (when  thus  issued^  in  payment  of  debts,  duties  and 
taxes.     After  the  form  is  prescribed  in  the  act,  it  directs 

the  manner  in  which  they  shall  be  signed,  which  is  worthy 
Vol.  I.  D  d 


Junes. 
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iroi.        of  remark,  as  the  initials  of  three  names  are  expressly  an- 
^!^!r^C^    nexed  to  the  form  :  "  A,  B,  C.  D.    £.  F.  commissioners.^' 
r.  1  he  following  clause  expressly  enacts,  that  as  soon  as  they 

are  struck  off,  they  shall  be  numbered  and  signed  by  the 
three  commissioners,  to  be  appointed  as  by  that  act  di- 
rected. Inhere  is  no  clause  in  this  law,  it  is  true,  which  says 
that  bills  issued  in  any  other  form  than  that  prescribed  by 
the  law,  and  signed  as  thereby  required,  shall  be  null  and 
void,  as  in  Moffat* s  case,  on  which  the  Attorney-Generallsad 
so  much  stress.  But  it  is  evident  that  any  bills  not  signed 
by  the  three  commissioners,  as  the  law  directs,  that  is,  such 
as  are  signed  by  one  or  two  commissioners  only,  would  nofe 
have  been  receivable  at  the  treasury,  because  they  were  not 
such  as  the  act  required  and  makes  receivable  there.  And 
although  there  is  no  negative  clause  whicl^mak«s  such  bills 
void,  yet  they  would  have  been  void  in  law,  for  expressio 
unius  est  excbisio  alterius  ;  and  such  a  negative  clause,  if  it 
bad  been  inserted,  would  only  have  been  declaratory  of 
what  the  common  law  was  before  ;  for,  wherever  a  law 
makes  and  prescribes  a  particular  form  for  any  particular 
purpose,  in  that  case,  no  other  kind  of  form  shall  be  re- 
ceived and  taken  for  a  true  and  proper  one.  In  the  present 
case,  then,  it  is  clear  that  the  bill  stated  in  the  indictment 
upon  which  the  prisoner  is  charged,  is  not  such  a  one  as  the 
paper  medium  law  directs,  having  but  two  of  the  commis- 
sioners' names  to  it.  It  does  not  pxirport  to  be  a  true  bill 
upon  the  face  of  it  j  (as  in  Ann  LeuHi!s  case.  Fouler^  1 16.) 
and  if  it  is  not  such  a  one  as  that  law  requires,  then  the 
forging  of  it  cannot  be  punished  by  that  law.  It  cannot  be 
the  subject  of  a  forgery,  so  as  to  make  it  a  capital  oiFence 
under  the  penal  clause  of  that  act.  Moffat^s  case  is  direcdy 
in  point  ;  and  there  it  is  expressly  laid  down  as  the  unani- 
mous opinion  of  all  the  judges,  after  great  deliberation,  that 
the  bill  of  exchange,  in  that  case,  not  being  agreeable  to  the 
statutes,  if  real,  it  would  not  have  been  negotiable  or  valid, 
and  therefore  the  counterfeiting  it  was  not  a  capital  offence* 
So  that,  in  the  present  case,  if  one  of  the  commissioners 
.^2|d  accidentally  omitted  to  have  signed  his  name  to  ant* 
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of  these  bills,  they  would  not  have  been  receivable  or  valid 
at  the  treasury,  not  being  issued  as  the  law  directs  ;  ayZ?r- 
tiori^  therefore,  the  making  of  a  bill  not  agreeable  to  the 
form  directed  in  the  act,  cannot  be  a  capital  offence  un- 
der it. 
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1791. 

Thv?  State 

T. 

Jones. 


Let  the  indictment  be  quashed,  and  the  prisoner  di9« 
charged.* 

*  See  Gutridg^t  case,  where  the  same  point  iras  determined  when  all  the 
)tidge9  were  preMht 


Da  Costa  against  Shrewsbury^ 


September 
Term. 


THE  bond  in  this  case  was  given  by  the  defendant  to   xheaasienee 

Da  Co$ta*  for  a  tract  of  land,  which  was,  at  the  time  of  sale,  ^,  *  .  *>^"?» 
'  '  '  '  takes  It  sub- 

under  mortgage  to  Commodore  Gillon^  for  a  sum  equal,  or  ject  to  all  the 

nearly  so,  to  its  full  value ;  but  Da  Costa  did  not  inform  the  rules  of  Uw 
defendant  of  this  circumstance  at  the  time  the  deeds  were  ^^oM  '^hare 
executed,  or  at  any  time  during  the  negotiation.  Da  Costa  ^^^^  U 
being  indebted  to  MWhann^  the  r^cr/ plaintiff  in  this  cause,  ^^'^j^g*^^ 
afterwards  passed  away  this  bond  in  pa^ment  to  him  ;  but,  wg  t*>e  obU- 
previous  to  the  passing  of  the  bond,  M^lVhann  sent  to  the  to  pay  it  at 
defendant,  Shrexvsbury^  to  know  if  he  had  any  discounts  assignment, 
against  it,  or  any  objections  to  the  bond  being  assigned  Jige^of  piyi 
over.     He  sent  word,  for  answer,  that  the  bond  was  justly  "*®."'  ^°  ^ll* 

^  '  J         -     assignee,  who 

due,   and  begged  that  he  {MWhann)  would  take  it  out  in  is  n<>t  *  party 
work^   the   defendant  being  a  carpenter.      Upon  which,  shall  be  given 
MWhann  took  an  assignment  of  the  bond,   and  gave  Da  thongti  he  be 
Costa  crtdit  accordingly.     Soon  after,  however,  the  defend-  ^^''*^P'*"*' 
ant  discovered  that  the  land,  for  which  he  gave  his  bond, 
was  under  mortgage  to  the  amount  of  its  value,  and  that  the 
.nominal  plaintiff.  Da  Costa^  could  not  take  it  up.     He  there* 
upon  refused  to  pay  the  bond,  and  M^W/iann  accordingly 
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1791.        commenced  this  action,  in  the  name  of  i>a  C^^to,  for  the 
^'^Pr^*'     recovery  of  it.     Oil  behalf  of  the  holder,  MWhamij 

V.  Pringle  contended,  that  MWhann^  the  real  plaintiff  in 

the  action,  was  a  fair  purchaser,  for  a  good  and  valuable 
consideration  ;  and  there  was  a  promise  of  payment,  or  ac- 
knowledgment of  the  justice  of  the  debt  when  the  bond  was 
transferred,  which  was  MWhann^s  inducement  for  taking 
the  bond.  To  support  this  promise,  the  plaintiff  offered  to 
produce  evidence  ;  but  this  being  objected  to  by  Rutledge^ 
for  defendant, 

Tlie  Court  refused  to  allow  any  evidence  to  be  given  of  a 
promise  made  to  one  who  uas  not  a  party  to  the  suit.  It 
was,  therefore,  then  contended,  by 

Pringlcy  that  there  was  a  deception  on  the  part  of  the 
defendant,  by  his  holding  out  false  colours  to  the  present 
holder  of  the  bond,  which  induced  him  to  receive  it  in  pay- 
ment, and  afterwards  in  refusing  to  pay  it.  At  any  rate,  if 
there  was  no  intentional  fraud,  there  was  diat  neglect  or  omis- 
sion on  his  part,  which  ought  to  make  him  liable  i  because 
he  might  have  informedhimself  of  the  mortgage,  by  search- 
ing the  records  in  the  proper  office.  If  he  had  done  so, 
the  assignee  of  the  bond  would  not  have  been  imposed 
upon,  by  taking  the  assignment  uf  it  in  payment. 

Per  tot.  Cur.  (present,  the  Chief  Justice,  and  Judges 
Burke  and  Bay.)  The  plaintiff  ought  not  to  recover  in 
this  action.  The  law  is  clear,  that  every  person  who  takes 
an  assignment  of  a  bond,  must  take  it  subject  to  all  the 
equity  and  rules  of  law,  to  which  it  would  have  been  liable 
and  subject,  in  the  hands  of  the  obligee*  The  promise  of 
payment  to  the  assignee,  (if  any  evidence  of  it  had  been 
permitted  to  have  been  given,)  would  not  have  altered  the 
case.  It  could  not  have  been  of  so  high  a  nature,  being 
only parol^  as  the  deed  under  seal,  to  the  obligee  ;  which 
being  given  to  secure  a  valuable  purchase,  and  the  consi- 
deration failings  the  deed  itself  failed  with  it.  Besides,  the 
present  action  was  not  founded  on  the  defendant's  promise  to 
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JPWhdnn^  but  on  dktbond  gi^en  to  Da  Coski :  he  Cherelorei        1791. 

does  not  come  in  under  his  own  rights  but  in  right  of  Da 

CostOy  as  assignee*    That  being  the  case,  therefore,  he  can 

have  no  greater  right  than  Da  Costa  had— and  his  right   ShrewBUiiy. 

failings  there  ought  not  to  be  a  recovery  in  the  present 

case.     Loft.  319.     Verru  428.     1  Bac.  157.* 

^  *  N.  B.  Since  the  determination  of  the  above  case,  an  act  of  the  legiaU- 
ture  of  this  state  has  enabled  the  assignee  of  a  bond  or  note>  &c.  to  bring  an 
action  in  his  own  name  ;  subject,  however,  to  all  the  imiIcs  of  equity,  &o,  as 
if  it  had  remained  in  the  hands  of  the  original  obligee. 


Tucker  against  Chahles  Lowndes.  September 

Term, 

UPON  a  rule  for  the  sheriff  to  bring  money  into  Court,  Every  jodg- 
in  order  to  discharge  the  instalments  due  on  a  judgment  in  for^hevhoie 
this  case.     It  appeared  by  a  list  from  the  prothonotary's  of-  J^jJ^^^^nr 
fice,  that  this  was  the  ninth  judgment  against  the  defendant.  theinstiOment 
It  was  urged,  at  the  same  time,  that  most  of  the  prior  ones  tay^  that 

debts  shall 
were  uns'ettled.  only  be  re- 

Holmes^  for  the  rule,  argued,  that  the  prior  judgments  bstSments. 
only  bound  for  the  vistalments  due  at  the  time  of  the  com^  L't^after^SS 
mencement  of  the  different  actions,  as  no  notice  of  demand  of  «o»n«on  Uw 

'  •^  •'or  statute  of 

security  agreeable  to  the  instalment  act,  was  proved:  and  frauds,  in  that 

,  r    1  .  1  •  i_     J       respect;  con- 

that  some  01  the  actions  were  commenced  against  the  de*  sequenay 

fendant,  when  only  one  or  two  instalments  were  due.     That  mentsmurtbe 

this,  of  course,  would  leave  money  enough  in  the  sheriff's  gheriffin  rotl^ 

hands  to  pay  his  client  (although  his  judgment  was  the  ^\e"^tJ^2' 

ninth  in  order)  the  instalments  due  onr  his  judgment.  niority. 

■^  JO  It  is  too  late, 

Rutledge  and   Ford^  against  the  rule,  insisted  uiat  every  after  judg- 

judgment  bound  agreeable   to  its   priority,  for  the  whole  fendant,  to  ' 

amount  of  the  plaintiff's  demand,  both  at  common  law  and  ^^  ^  vant 

by  the  statute  of  frauds.     That  the  instalment  law  did  not  ^  ^wwk^ 

lessen  the  plaintiff's   security,  or  deprive  him  of  his  prior  J*  ought  to 

right.     It  only  gave  time  to  the  defendant  to  raise  the  mo*  pleaded  to  Ui« 
ney,  and  prevented  the  plaintiff  from  recovering,  (i.  e.  levy- 
ing) otherwise  than  by  instalinents.     They  compared  it  to 
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1791.        a  bond  given  with  a  penalty,  to  pay  money  at  different  days ; 
'^^TV^^    where,  upon  failure  of  payment,  on  any  of  the  days,  the 
V-  penalty  became  forfeited,  and  judgment  on  that,  bound  for 

the  whole  amount ;  though  the  plaintiff  could  not  levy  for 
more  than  the  sums  really  due,  until  the  whole  became 
payable.  That  to  give  any  other  construction  to  the  instal- 
ment law,  would  gready  diminish  the  securities  of  the 
country,  and  set  afloat  a  great  part,  if  not  the  whole  of  t!i§ 
judgments  entered  up  since  that  law  passed.  With  respect 
to  the  demand  of  security y  that  advantage  was  waived  by  the 
defendant's  not  pleading  it  in  bar  to  the  action.  It  was  too 
late,  after  judgment,  to  make  that  a  plea  for  not  paying  the 
money,  or  setting  aside  a  judgment  obtained  without  such 
demand. 

By  the  Court  unanimously.  Every  judgment  binds  for 
the  whole  amount  in  order,  agreeably  to  seniority.  The 
instalment  law  does  not  alter  the  common  law  or  statute  of 
frauds,  in  this  respect— though  the  defendant  may,  at  any 
stage  before  judgment  entered  up,  come  in  and  pay  the  in* 
stalments  due,  and  give  security  for  the  residue,  and  by 
that  means  discharge  the  suit.  It  is  the  duty  of  the  she- 
riff, in  every  case  where  an  execution  comes  to  his  hands, 
to  sell  as  much  of  the  defendant's  effects  as  would  pay  off 
the  instalments  due  to  the  plaintiff  in  cash^  and  as  much 
more  on  a  credit,  agreeable  to  the  instalment  law,  as  would 
fully  satisfy  the  plaintiff's  judgment,  and  deliver  over  to 
him  such  bonds,  with  security,  as  he  may  take  for  the  cre- 
dit of  the  judgment ;  and  so  on,  in  like  manner,  to  every 
subsequent  creditor,  agreeable  to  seniority. 

With  regard  to  the  demand  of  security — although  the 
want  of  it  might  be  pleaded  in  bar  to  the  action  ;  yet  this 
advantage  has  been  waived  by  the  defendant.  It  is  too  late^ 
after  verdict  and  judgment,  to  make  it  an  objection.  Lur 
tas  Ca.  431.  440.     Ibid.  38. 

Rule  discharged. 

Present,  Rutl£DGe,  Cb.  J.  and  Judges  Bueke,  Grimke, 
and  Bay. 
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PoRTEous  against  Snipes. 

DEMURRER  to  plea  in  bar  to  debt  on  bond,  given  in  Where  a  peiifi 
the  court  of  chanceiy,  to  enable  Thomaa  Washington  to  ment  at''  Uw 
obtain  an  injunction  there.  In  this  case,  the  plaintiff  had  a  f^uant/wi^ 
judgment  at  law  against  Thomaa  Washington^  who  applied  ^ritothaS^ 
to  the  court  of  chancery  for   an  iniunction;  and  in  order  peryforanin- 

^  J  »  jiinetion    to 

to  obtain  it,  the  defendant.  Snipes^  entered  into  a  bond  with  stay  ezecu- 
him  as  security,  agreeable  to  the  directions  of  the  act  pre-  apon  hmirin^ 
scribing  the  terms  of  obtaining  injunctions,  &c*  The  bill  ^d  liT'iiAer^ 
in  chancery  was,  however,  dismissed ;  and  after  the  dis-  J^j^tifuie 
mission,  the  plaintiff,  .Porteous^  proceeded  on  his  original  *'*®^  bod*"!** 
judgment  against  Washington^  took  out  a  capias  ad  satisfa'  exeeuUon, 
giendum^  upon  which  he  was  taken,  and  died  in  goal,  insol-  noi:  this  shall 
vent,  as  was  alleged ;  having  in  fact  been  executed  for  for«  diar^of  Uie 

bail  on  the  tn- 
»^*y«  •'  junction  bond; 

After  the  death  of  Washington^  the  plaintiff,  Porteous^  J^  mrkiSI'sJi 
brought  an  action  on  the  bond  entered  into  by  the  defend*  eiectionto  ^ro- 

.  *       .    ,  ,  .  ®*^     against 

jmt.  Snipes^  when  the  injunction  was  obtained  ;  and  the  de«  the  defendant 
fendant  prayed  oyer  of  the  condition  of  the  bond,  which  nai  jadgmentj 
was,  ^  that  Washington  should  abide  by  the  order  of  the  ro^et  his 
^  court  of  chancery^  in  that  cause,  and  pay  and  satisfy  the  ^y^cl^o!^ 
"  piaintrff'the  amount  of  his  judgment  at  law,  together  with  ^®  ^^^ 
^^  costs  of  suit;'"  and  then  pleaded  in  bar  to  the  actiop,  that 
it  would  not  lay  against  him ;  because  the  plaintiff,  Por» 
teousj  had,  after  the  dismission  of  the  bill  in  equity,  made 
his  election,  and  proceeded  pn  his  judgment  at  law,  against 
Washington,  and  taken  him  in  custody,  on  9  ca«  sa.    And 
that  die  taking,  and  his  dying  in  gaol,  was  such  a  satisfacr 
tion  in  law,  as  discharged  him  as  security  on  the  injupctioii 
bond. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer ;  which  brought  the  point  before  th^ 
court-— whether  this  was  a  good  plea  in  bar  to  the  plainti^'s 
action,  or  not  i 
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1791.  For  the  plaintiff,  it  was  contended,  that  the  clause  in  the 

^•^y*^^    court  of  chancery  act,*  which .  regulates  the  manner  of  • 
.▼•  applying  for  injunctions  to  stay  proceedings  at  law,  altered 

the  old  terms  of  obtaining  those  writs ;  which  required  that 
the  sum  recovered,  should  be  deposited  with  the  master, 
before  any  such  writ  could  be  obtained  ;  and,  in  lieu  there* 
of^  directed  that  bond  and  security  should  be  given,  to  aQ» 
awer  and  abide  the  decree  or  order  of  the  court,  in  such 
sum  as  the  master  should  think  rcascuiable  and  proper. 
Iliis,  it  was  said,  was  intended  to  ease  the  defendant  at 
law,  who  might  have  equity  on  his  side,  but  who  could 
not  conveniently  raise  the  cash  to  deposit  in  the  hands  of 
the  master,  before  he  could  obtsun  the  injunction.  That 
the  i^ntiff  at  law  was  to  be  made  secure  at  all  events,  and 
that  it  was  never  intended  to  place  him  in  a  worse  situation, 
eventually,  than  he  would  have  been  had  the  old  law  re« 
mained  in  force,  and  the  money  paid  into  court ;  in  which 
case,  all  that  he  would  have  had  to  do,  after  a  bill  was  dis- 
missed, would  have  been  to  have  gone  tp  the  master,  and 
received  the  money  deposited.  The  next  best  thing  to  the 
money,  it  was  said,  is  the  security  for  it*  That  was  the 
end  and  design  of  die  legislature  in  passing  the  clause  in 
question*  The  present  is  an  absolute  undertaking  of  one 
person  for  the  €kbt  and  duty  of  another^  and  does  not  de^ 
fend  upon  any  possible  contingency  which  can  or  may  de- 
feat the  oUigation  of  the  other,  and  not  dejtasibk  upqn  the 
surrender  of  principal,  as  in  cases  of  bail ;  and  that  this 
was  the  first  instance  iu  which  it  was  ever  contended  that 
an  attempt  to  get  money  from  the  principal,  deprived  a 
man  of  hb  remedy  against  the  security • 

The  plaintiff  was  not  bound  here,  as  in  some  other  cases, 
to  make  his  election  and  proceed  in  one  way,  so  as  to  de- 
prive him  of  his  remedy  m  another  i  but  every  one  re- 
mained, and  still  remains  open  to  him,  and  be  was  at  haSL 
liberty  to  pursue  his  execution  and  take  the  body  of  de^ 
fendant^  or  to  commence  his  suit  on  his  bond,  and  go  against 
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tlie  present  defendant,  or  both  together,  as  he  thought        ^^^'• 

proper :  in  the  same   manner  as  a  man   may  foreclose  a     p;  ru  uas 

mortgage  in  chancery,  and  pursue  his  remedy  at  common      Sw^s. 

law  at  the  same  time*    Black  Rep.     That  if  this  c^se  has 

any  similitude  to  bail,  it  must  resemble,  1st*  Bail  in  error, 

or  2d»  Bml  under  the  attachment  law.     If  it  should  be 

assimilated  to  bail  in  error  ;  then,  according  to  3  James^ 

c.   8*  the  security  is  never  exonerated  till  the  hist  farthing 

of  the  debt  is  paid.     The  words  in  the  statute  of  James 

are  the  same  with  diose  in  our  court  of  chancery  act,  viz. 

**  That  defendant  do  satisfy  and  paif^  the  debt,  damages 

and  costs,  in  case  judgment  should  be  affirmed,  &c.  and  if 

he  does  not,  that  then  hail  shall  do  it  for  him.     So,  like* 

wise,  if  it  be  compared  to  bail  under  the  attachment  law^ 

it  will  appear  equally  evident^  that  the  security  is  liable,  at 

all  events.     The  words  of  the  eighth  clause  of  that  act  are> 

^  If  the  absent  debtor  shall)  within  a  year  and  a  day,  come 

**  in  and  put  in  bail  to  answer  the  acdon,  and  pay  the  con^ 

^'  demnation  money i^  then  the  at^chment  shall  be  dissolved^ 

'*  and  the  goods  attached,  restot-ed  to  the  persons  putting 

•'  in  bail.     And  such  person  and  his  security^  so  putting  in 

^  bail,  shall  be  liable  to  pay  the  plaintiff  his  judgment^ 

•*  with  all  costs  and  charges,^'  &c.     So  that  -whether  this 

case  be  governed  by  the  rules  of  bail  in  error,  or  bail  un« 

der  the  act  already  mentioned,  the  plaintiff  in  this  action^ 

is  well  entitled  to  a  recover)'-     They  cited  and  relied  on 

1  Mmi.  214»    2  Mod.  194*     3  BlacL  41 4k     Levintz^  203.  iii 

Support  of  this  part  of  the  argument,  and  then  contended,  ' 

that  the  dying  in  gaol  of  one  co-obligor^  did  not  discharge 

the  other ;  though  the  person  sO  dying  in  gaol,  was  charged 

in  execution.     In  support  of  this  position,  Bloomfield'^s  cafee^ 

3  Cook^s  Rep*  8/.  was  cited  :  also,  HobbaH^  59.     Cro*  Joe. 

136.    143.     Bulstrode^  100.     1  Bac^  212.     2  Show.  294* 

10  Fin.  579.      1 1  Vin.  284 

For  the  defendant,  the  counsel  opened  the  arguments^ 
by  observing,  that  it  was  always  regarded  as  a  hard  case^ 
to  oblige  one  man  to  pay  the  debt  of  another*    That  the 

Voi>.r.  R  *> 
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i7di.        Attorney  for  the  plaintiiF  at  law,  had  therefore  acted  veiy 
^'■^^'^'^'^*^     properly  after  the  bill  was  dismissed  in  equity,  in  pursuing^ 
V.  his  remedy  on  the  judgment,  as  the  speediest  and  easiest 

method  to  recover  the  money  for  his  client,  and  that  too, 
from  the  party  who  was  bound  in  justice  and  conscience  to 
pay.     That  it  would  have  been  rigorous,  and  out  of  the 
usual  course  of  practice,  to  have  proceeded  against  the  pre^' 
sent  defendant,  Snipes^  on  the  security  bond  in  the  first  in- 
stance ;  especially,  as  it  was  not  known  that  the  circumstances 
of  the  principal,    Washington^  were  so  desperate  at  that 
time,  as  was  afterwards  discovered.     That  with  weak* 
jninded  men,  success  appeared  to  be  wisdom ;  while  others 
estimate   the  measure  adopted,  independent  of  its  success^ 
The  conduct  of  the  attorney,  was  therefore  highly  com* 
mendable  in  proceeding  as  he  did.  '  They  contended,  that 
the  moment  the  bill  was  dismissed  in  chancery,  plaintiff 
had  his  choice  of  two  remedies ';  either  of  proceeding  on 
the  judgment  against  the  defendant  at  law,  or  by  pursuing  it 
on  the  injunction  bond.     That  however,  as  soon  as  he  had 
made  his  election  in  cither  way,  it  was  a  waiver  of  the  other 
remedy,  and  that  he  was  then  precluded  from  pursuing  any 
other  mode.     Unufiquisque  potest  renunciare  jure^  pro  se  in^ 
iroducto;  and  in  support  of  this,  Vin.  tit.  Waiver^  259.  530. 
and  53 1.     That  the  reason  why  a  party  is  permitted  to  pro- 
oeed  on>  a  bond  at  common  law,  and  to  foreclose  a  mortgage 
at  same  time,  waa  because  the  property  mortgaged  might 
not  be  sufficient  to  pay  the  debt ;  but,  upon  the  judgment  at 
law,  other  property  might  be  found,  which  would  pay  it  off 
fully.     Besides,  in  such  a  case,  it  is  the  party's  own  ori« 
ginal  undertaking,  and  not  a  collateral  one  for  a  third  per* 
son.    That  it  was  very  evident,  that  this  was  not  an  origi-« 
nal  undertaking,  but  only  a  collateral  one,  upon  the  default 
of  another^     It  was  said,  that  this  was  in  nature  of  bail  in 
error :  and  that  the  words  in  the  condition  of  the  injunction 
bond,  were  the  same  as  in  the  bond  directed  to  be  taken  by 
the  statute  of  yamesm    Admitting  it  was  so ;  yet,  even  bail 
in  error  may  surrender  principal  in  dbcharge  of  himself-—- 
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as  in  the  case  of  Austin  and  Nowlan^  RoU.  392.     3  BuU        1791. 
strode^  191.  Cro.  Jac.  402.  Moor.  853. 

It  had  been  next  compared  to  bail  under  our  attachment 
act.  But,  in  answer,  it  was  asked,  suppose  the  plaintiff  gets 
judgment  against  the  absent  debtor  after  his  return,  and 
takes  him  in  execution  on  a  capias  ad  satisfaciendum  ;  can  he 
afterwards  go  on  the  bond  against  the  bail  i  This  had  never 
been  done,  and  would  not  be  permitted.  So,  in  the  present 
case,  the  defendant  at  law  being  taken  on  a  ca.  sa.  and  dy- 
ing in  gaol,  was  an  exoneration  of  the  now  defendant  from 
his  securityship— -and  for  this  reason,  that  the  party  has  got 
the  highest  satisfaction  the  law  knows,  or  allows.  That  it 
was  a  well  established  rule  of  the  common  law,  that  by  a 
pers6n  dying  in  execution,  the  debt  was  gone ;  as  is  very 
fully  laid  down  in  Foster  and  JacksoiUs  case,  Hob.  59.  It 
is  true,  the  statute  of  James  I.  revived  the  suit  against  ex* 
ecutors  upon  a  scire  facias  ;  but  it  did  not  survive  against 
his  security.  That  the  doctrine  of  co-obligors,  and  one  dy- 
ing in  execution  in  gaol,  did  not  discharge  the  other,  was 
very  good  law,  but  not  applicable  to  the  present  case ;  for, 
the  obligations  alluded  to^  in  all  the  cases  cited  by  the  oppo- 
site counsel,  are  original  undertakings^  and  not  collateral 
ones,  as  the  one  under  consideration  most  certainly  was. 
And  that  therefore,  none  of  those  authorities  would  apply  to 
this  case.  That  in  all  cases  of  collateral  undertakings,  which 
are  in  their  nature  defeasible,  by  the  performance  of  cer« 
tain  conditions,  by  the  party  for  whom  the  undertaking 
is  made ;  both  by  the  common  and  civil  law,  where  the 
conditions  are  performed,  the  collateral  undertaker  is  dis- 
charged. What  were  the  defeasible  conditions  in  tliis  case  i 
Why,  that  Waslungton  should  pay  or  satisfy.  Payment 
was  one  condition  ;  satisfaction  xvas  another.  I'his  satis« 
faction  was  fully  made  by  the  body  of  Washington^  for 
whom  the  defendant.  Snipes^  had  undertaken  ;  and,  con^i 
$equendy,  he  was  for  ever  disjcharged  from  the  force  of  tho 
obligation  \  as  n^uch  so  as  if  the  money  was  paid« 
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1701.  Per  Cur*  unanimously.    The  bond  cm  which  this  suit  is 

Y,   ,  broucrht.  must  be  considered  eidier 

^  V.  1st.  As>  an  original  undertaking;  in  the  defendant's  own 

Snipei«  "  ^ 

right. 

2cUy,  As  a  coDatend  one  in  default  of  »iother ;  or 

■ 

3dly,  As  a  bail  bond,  or  in  nature  of  one« 

If  an  original  one,  nothing  can  discharge  the  defendant^ 
but  the  full  and  complete  payment  of  the  debt  dsoA  chafrges* 
If  a.  collateral  undertaking,  the  bond  i^  defeasible  by  the 
performance  of  the  condition  by  the  party^  for  Whose  de« 
fault  the  defendant  became  bound*  If  in  the  nature  of 
bail ;  then,  from  the  very  legal  im])ort  of  the  term,  the 
party  might  surrender  himself  up,  in  discharge  of  his  bail  i^ 
or  the  bail  might  have  surrendered  the  princip^,  in  dis- 
charge of  his  bond  or  recognisance  ;  or  his  being  taken  in 
execution  on  a  co*  sa*  and  in  custody,  exonerated  the  bail. 

1.  That  he  cannot  be  considered  as  an  original  underta- 
ker, will  appear  evident  from  his  not  being  a  party,  either 
in  the  suit,  or  in  the  bill  in  equity.     The  plaintiff,  ForteOus^ 
had  no  claim  on  him,  when  the   suit  was  originally  conkf 
menced  at  common  law ;  for  he  was  no  party  to  the  con- 
tract ;  and  whtn  Washington  went  into  chancer}',  the  de- 
fendant. Snipes^  was  no  party  in  the  bill  which  prayed  for 
the  injunction.    Snipes  only  came  forward  as  his  friend, 
to  enable  him  to  obtain  that  redress  which  he  conceived 
himself  entitled  to,  from  the  nature  and  equity  of  his  case, 
and  engaged  that  Wasfungton  should  abide  the  decree  of 
the  court  of  chancery,  or  pay  and  satisfy  the  plaintiff  at  law. 
The  performance  of  the  condition  was  entirely  on  the  part 
of  Washington :  the  defendant,  Snipes^s  name  is  not  men- 
tioned in  it.     It  is  evident,  therefore,  that  he  ought  not,  nor 
cannot  be  considered  as  an  original  undertaker,  so  as  to. 
make  him  chargeable  in  his  own  right* 

2.  That  from  the  very  nature  of  a  collateral  undertaking, 
If  the  party  in  the  original  obligation,  performs  the  condi- 
tions in  the  contract,  the  collateral  undertaker  is  discharged* 
What  then  is  the  nature  and  extent  of  the  present  under- 
ling ?    Why,  that  Washington  should  abide  the  order  gf 
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the  court  of  chancery,  or  ps^  and  satisfy  the  judgment  9t  1791. 
common  law*  If  there  had  been  any  decree  in  chancery, 
it  is  clear  Snipes  would  have  been  bounds  if  WoBhington  had 
not  performed  ;  but  there  was  none— of  course  there  was 
nothing  obligatory  on  him  in  chdncery.  The  bill  was  dis- 
missed, and  the  plaintiff  left  at  liberty  to  proceed  at  law. 
At  this  stage  of  the  business  then,  the  plaintiff  was  free  to 
pursue  whatever  right  the  law  gate*  There  were  two  re- 
medies :  first,  upon  the  original  judgment  against  Washing* 
ton ;  or^  secondly,  on  the  bond  against  both,  for  payment 
of  the  money.  It  was  at  this  period  that  the  plaintiff  had 
to  decide  which  remedy  he  would  £dUow.  He  did  so ;  he 
made  his  election,  and  proceeded  against  the  defendant  on 
the  original  judgment,  took  his  body  in  execution  and  he 
died  in  custody*^  His  election  in  this  case,  was  conclusive 
against  him*  The  cases  cited  from  Viner^  are  clear  on  the 
subject  His  being  in  custody,  and  dying  in  gaol,  is  a  satis- 
faction in  law,  and  one  of  the  highest  nature.  It  is  a  per- 
formance of  one  of  die  conditions  of  the  bond,  entered  in* 
to  when  the  injunction  was  obtained.  Although  the  words 
in  the  condition  of  the  bond  are  in  the  copulative  pay  and 
satisfy ;  yet  they  may  well  be  construed  to  be  in  the  dis- 
junctive pay  or  satisfy.  So  that  satisfaction  in  any  odier 
way,  than  payment  of  the  money,  is  a  defeasance  of  the 
bond,  inasmuch  as  paymen^  of  the  money  would  have  been. 
3.  Should  this  however  be  considered  in  nature  of 
bail  in  error ;  still,  according  to  the  cases  in  the  books,  the 
bail  might  have  surrendered  the  principal :  and  if  he  might 
have  surrendered  him,  his  being  taken  in  custody  (which 
is  tantamount  to  a  surrender)  and  dying  there,  amounts  to 
a  discharge  of  the  bail  at  common  law.  Roll  392.  Moor* 
853.  3  Buhtrode^  191.  1  Bac.  218.  1  Roll.  337.  Moor. 
888.  If  it  should  be  considered  in  nature  of  bail  under  the 
attachment  law,  if  the  plaintiff  in  attachment  will  (as  has. 

*  Wathrngt^m  was  executed  for  forgery,  though  the  fact  did  not  ippcar 
On  the  &ec  of  the  pleadings  :  they  only  itated,  that  he  died  in  gaol,  beiim^ 
}fk  custody  before  he  was  accused  of  the  forgery. 
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been  well  observed  by  the  defendant's  counsel)  relinquish 
his  bond,  and  proceed  to  judgment  against  the  absent  debt>* 
or,  and  charge  him  in  execution,  it  would  be  a  waiver  of 
his  right  against  the  security  to  the  attachment  bond. '  As 
to  the  cases  cited  by  the  plaintiff's  counsel  respecting  co- 
obligors,  and  one  dying ,  in  gaol  not  being  a  discharge  of 
the  other,  they  do  not  apply  in  the  present  case.  They  all 
relate  to  original  undertakers ;  parties  to  the  original  con* 
tract,  and  not  to  collateral  engagements.  Upon  the  whole, 
the  court  are  of  opinion,  that  the  plea  in  bar  is  a  good  plea, 
and  ought  to  be  sustained  ;  therefore, 
Let  the  judgment  be  for  defendant. 


Present^    the    Chief    Justice,    and    Judges  3urke, 
Orimke,  and  Bat* 


Pringky  Frasevy  Parker y  Ford^  and  Desaussure,  for  plaini 


tiff. 


The  Attorney 'General J  Pinckney^  and  Harper^  for  dei 
iendant. 


.<!»'' 


iMoUf 'i)Bf1$U 


Lang  against  Brailsford. 


A  protest  b       CASE  upon  a  bill  of  exchange.    The  bill,  it  seems,  wna 

not  neeesHuy  i  >-i      i        • 

to  charge  an  drawn  by  Powell^  Hopton^  and  Co.  dated  Charleston^  Decern^ 
the  principal  ber  1st,  1776,  upon  Samuel  Brailsford^  the  defendant,  in 
chMige ;°  but  Bristol^  requiring  him  two  years,  after  sight,  to  pay  to 
ww'in  ortier  Richard  Champion^  or  order,  a  certain  sum.  It  was  accept- 
*>  cjiarge  him  ^j  ^y  Braihford  thvis :  "  Accepted,  payable  at  the  house  of 
fhr    non-pay-  "  Brown  and  CoUingson^  London*     Samuel  Brailsford.^'* 

roent  ;       be- 
cause it  u  evidence  of  a  demand,  i^hich  ought  to  be  prored,  before  the  party  earn  be  ehargci^' 
Ue  irith  foiy  neglect 
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At  the  trial  it  was  admitted,  on  the  part  of  the  defendant,        1791. 
that  he  was  one  of  the  house  of  Powell^  Hopton^  and  Co*    ^^^^ 
That  this  bill  was  accepted,  as  appeared  by  the  face  of  it.  .y- 

That  though  indorsed  to  Lang'^  the  interest  that  might  be 
obtained  upon  the  bill,  was  still  to  be  the  property  of  Cliam^ 
pion*  On  the  part  of  the  plaintiff,  it  was  admitted,  that  no 
protest  of  this  bill  for  non-payment,  had  ever  been  made ; 
and  by  both  parties,  admitted,  that  Champion  and  Brailsfofd 
resided,  during  the  whole  of  the  late  revolutionary  war,  id 
Englandy  and  that  for  several  years  since  the  peace,  they 
have  both  resided  in  this  state.  No  demand,  however,  was 
proved  or  admitted^  of  the  principal  or  interest,  either  m 
England  or  Carolina:  nor  any  application  for  payment  tm 
Messrs.  Brovm  and  CoUingson  ;  neither  was  it  proved  that 
they  had  any  funds  of  the  defendant  in  their  hands,  either 
at  the  time  of  the  acceptance,  or  at  any  time  after  it. 

The  case  came  on  to  be  tried  by  a  special  jur)',  before 
the  Chief  Justice,  and  Justice  Burke,  when 

Pinciney  and  RutledgCy  for  defendant,  objected,  that 
though  the  principal  sum  in  this  bill  was  recoverable,  yet 
no  interest  could  be  recovered ;  because  the  bill  was  never 
protested  for  non-payment,  nor  any  demand  made,  either 
of  Bfown  and  CoUingson,  the  defendant's  bankets^  or  the 
defendant  himself.  They  urged,  that  when  a  bill  is  ac^ 
cepted  and  not  paid,  it  is  necessary  for  the  holder  immediate* 
ly  to  have  it  protested,  in  order  to  entitle  himself  to  interest 
and  damages.  That  the  custom  of  merchants  required  this, 
and  the  law  uniformly  laid  it  down  as  a  duty  incumbent  oil 
the  holder.  But  at  least,  there  ought  to  have  been  a  demand 
upon  Messrs.  Brown  and  ColUngson,  the  bill  being  express- 
ly accepted  payable  by  them.  That  the  drawee  of  a  bill, 
may  accept  it  conditionally  or  specially ;  and  though  the 
holder  may  object  to  such  an  acceptance,  and  protest  the 
bill,  yet  if  he  admits  such  acceptance,  he  will  be  bound  by 
it ;  and  cited  2  Sir.  1152.  Smith  v.  Abbott.  That  here,  the 
plaintiiF  was  satisfied  with  the  bill,  as  was  accepted  at  the 
time,  and  therefore  must  look  to  Brown  smd  Collrngsonfint 
for  the  money.    That  the  defendant  was  obliged,  upon  th« 
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irdi.        penalty  of  becoming  a  bankrupt  in  England^  to  keep  mo* 
ney  in  the  hands  of  hid  bankers,  for  the  purpose  of  paying 
this  bill,  and  it  would  be  exti-emely  hard  to  charge  him  in* 
Srailflfordi    ^^jj^^j  £q,.  ^j^j^  money,  when  he  was  obliged  to  keep  the  sum 

lying  in  his  hands  without  using  it*  In  support  of  both 
points,  viz.  the  necessity  of  a  protest,  and  of  a  demand,  tUey 
tiext  cUed  Lex  Metcator*  418.  s»  30.  S  Bac.  Air.  6)4* 
2  Ait.  611.  Potveii  V.  Monier*  2  Str.  1195.  Biahop  v« 
CfuUy.     Cunning.  93*  cites  6  Mod.  10  Mod.  Salk.  131. 

It  was  further  contended  by  them,  that  this  bill  of  ex* 
change  would  now  be  barred  in  England^  by  the  statute  of 
limitations  there,  more  than  six  years  having  elapsed  since 
the  acceptance  ;  and  cited  2  Strcu  733.  to  prove  that  when  a 
man  is  discharged  from  an  acceptance,  by  the  laws  of  a  fo^ 
reign  country,  he  catinot  be  sued  here  for  the  same  debt* 
Upon  the  whole,  they  concluded,  that  as  there  was  no  pro* 
test,  no  demand  of  the  bankers.  Brown  and  CoUingson^  not 
even  a  demand  proved  upon  the  defendant  himself,  eithef 
in  England  or  this  country  ;  and  that  as  the  plaintiff  would 
now  be  barred  there,  by  their  statute  of  limitations  ;  and 
that,  in  all  cases,  reference  must  be  had  to  the  laws  of  the 
tountry  where  the  ccmtract  was  to  be  performed  ;-^for  these 
Reasons  they  prayed  a  verdict  for  the  defendant ;  especially 
Us  far  as  related  to  the  bterest ;  but  that,  if  they  gave  any 
interest  at  all,  it  could  be  only  from  the  Ume  of  commencing 
the  present  suit,  that  being  a  legal  demand* 

Pringk^  Desaussure^  and  Fotd^  contra^  insisted,  that  nei^ 
ther  a  protest  or  demand  was  necessary,  in  order  to  entide 
the  holder  to  interest*  And  they  laid  it  down  as  a  position « 
^^  that  between  the  acceptor  and  the  payee  of  a  bill  of  ex« 
^^  change,  a  protest  is  in  no  case  necessary  for  any  one  put* 
•*  pose  whatever.**  To  prove  this,  they  resorted  to  the 
legal  notion  and  operation  of  a  ptotest.  That  the  only  pur« 
pose  of  it  is  to  enable  the  holder  of  a  bill  to  charge  the 
drawer  or  indorser.  That  it  never  having  been  the  inten<^ 
tion  of  the  plaintiff  to  charge  the  drawer  in  this  case,  he 
tnade  no  protest  ;  and  they  admitted,  that,  if  the  present 
suit  were  against  him,  the  want  of  a  protest  would  be  a  bar* 


BrailsfoHK 
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They  cited  2  BL  Com.  469.  2  Burr.  674.  Ld.  Mansfeld^s  m\. 
argU  These,  they  thought,  proved  the  position.  They  v^'^^^^^^ 
•aid  there  were  some  cases  where  interest  and  costs  have  *  ^"^ 
been  refused  for  want  of  protest ;  but  these  were  against 
the  drawer,  and  upon  inland  bills  of  exchange,  which  de* 
pend  on  the  stat.  9  and  10  Wm.  III.  and  not  on  the  common 
law.  So  are  the  cases  in  2  Stra.  910.  1  Stra*  648,  9. 
They  cited  Cro.  Car.  301.  Barnabfj  v.  Rigalt.  1  Morg* 
Ycd.  Mec.  55.  3  Bac.  Abr.  612,  13.  The  objection  being 
removed,  they  contended  that  interest  was  demandable  of 
right.  This  being  an  acceptance,  payable  at  a  day  certain^ 
it  was,  they  contended,  a  liquidated  sum,  and  a  definite  as^ 
sumption  ;  and  compared  it  to  a  note  of  hand,  payable  at  a 
certain  day,  which  always  carries  interest  from  the  day  it 
is  payable,  whether  there  is  a  demand  or  not.  So  of  liqui- 
dated accounts.  That  an  acceptance  is  a  complete  promise,- 
they  cited  1  Raym.  88.  Doug.  235.  Dingwall  v.  Dun*' 
ster.  1  Esfp.  34.  42,  43.  1  Wils*  185.  2  Burr.  10834 
1085,  1086.  Robinson  v»  Bland;  where,  they  contenAed, 
the  doctrine  was  conclusively  applicable  to  the  present  case* 
3  Wils.  205.  2  BLRep.  761.  SBurr.  1354.  1663.  They 
contended  that  all  these  cases  made  the  certainty  of  the 
sum,  and  of  time  of  payment,  the  standard  by  which  to  es>* 
timate  the  time  of  drawing  interest.  As  to  the  necessity  of 
a  demand,  they  alleged  that  it  made  no  difierence,  unless 
the  defendant  had  proved  that  he  actually  had  the  money- 
lying  in  the  hands  of  Broxvn  and  ColUngson  ;  and  that,  as  to 
a  demand  on  himself,  there  could  be  no  more  occasion  for 
it  than  in  the  case  of  a  promissory  note^  payable  two  years 
aftier  date. 

As  to  the  British  statute  of  limitations,  they  contended 
that  it  could  not  be  given  in  evidence,  but  must  be  specially 
pleaded.  This  is  law,  both  here  and  in  England,  They 
admitted  that,  in  general,  foreign  laws  may  be  given  in  evi- 
dence, but  that  where  any  one  law  in  that  country  must  b^ 
specially  pleaded,  such  law  formed  an  exception,  and  must 
be  pleaded  heBe*  Upon  the  equity  of  the  case  they  also, 
Vol.  I.  wr 
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ir9t.  lastly,  contended,  alleging  that  this  bill  was  a  substantial 
lJ„j^  evidence  of  a  debt,  and  that  the  plaintiff  had  been  out  of  the 
B»«iNford  ^^^  ^^  ^^®  money,  and  had  suffered,  by  the  want  of  it, 
equally  as  much  as  though  the  debt  had  arisen  upon  any 
other  mode  of  assumption.  And,  finally,  that  in  all  cases 
the  jury  ought  to  regard  the  equity  of  the  case,  and,  as  far 
as  possible,  in  their  verdict,  compensate  the  injury  which 
any  party  had  sustained  by  the  defaidt  of  another. 

RuTLEDGE,  Ch.  J.  delivered  the  opinion  of  the  court ; 
and  charged  the  jur}'  that  a  protest  was  not  necessary  to 
charge  the  acceptor  with  the  principal,  but  that  it  was  ma- 
terially essential  to  charge  him  with  the  interest  ;  because 
it  is  evidence  of  a  demand,  which  the  court  held  to  be  ne« 
cessar)',  in  order  to  entide  the  plaintiff  to  the  interest* 

The  jury  found  for  the  plaintiff,  dropping  the  interest 
antecedent  to  the  time  of  commencing  the  suit  ^  but,  pre* 
vious  to  the  verdict  being  known  or  read  in  court, 

Fordy  the  attorney  on  record,  thought  proper  to  enter  a 
nonsuit,  in  order  that,  in  a  future  action,  he  might  have  an 
opportunity  of  proving  the  requisite  demand,  which  he  said 
would  be  in  the  plaintiff's  power  to  do. 


Read  against  Kennedy, 


Where  an       THIS  was  a  rulc  upon  the  plaintiff,  to  shew  cause,  on 

apl>eRrance  is  . 

entered  for  a  the  Auvizst  return  day^  why  judgment,  obtained  in  this  case* 

defendant  by  /^  .  .       .  j      r        -  i     •  , 

an  attorney,  should  not  be  Set  aside  tor  irregularity,  upon  the  ground 
easion,  afler^  that  the  rule  to  plead  was  posted  when  the  defendant  was 
rJSeur^^l  resident  in  the  city. 

on  defendant. 

And    if   such 

attorney  lires  at  a  distance,  so  that  the  nile  eaaopt  be  personalVy  •erred  oa  him,  posting  i» 

tofficient. 
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The  writ  was  to  September  return,  1790  ;  the  sheriff  re- 
tuiTied  personal  service*  On  the  back  of  the  writ  was  en- 
dorsed an  appearance  by  Tate^  an  attorney,  who  resides  far 
back  in  the  district  of  Nifietij'^six*  The  declaration  was 
filed  on  the  26th  oi Marc/i^  1791  ;  and  the  plain tiil's  attor- 
ney not  being  able  to  serve  the  rule  to  plead  upon  TatCy  by 
reason  of  his  remote  residence,  on  the  Ist  of  April  posted 
the  same,  as  in  a  case  where  no  appearance  is  entered* 
The  rule  was  taken  down  and  carried  to  Mr.  Harper ^  ano- 
ther attorney,  who,  on  the  2d  of  April^  entered  an  appear- 
ance at  the  clerk's  office,  but  filed  no  plea.  At  the  expiration 
of  the  time  limited  topjead  by  the  rule,  (viz.  Wihoi Aprils 
1791,)  the  plaintiff's  attorney  took  an  order  for  judgment, 
and  on  the  last  term,  viz.  on  the  26th  of  May^  1791,  exe- 
cuted his  writ  of  inquir}'.  It  appeared  that  the  defendant 
had  been  allowed  the  usual  imparlance,  or  indulgence, 
which  was  granted  as  a  matter  of  course  by  the  plaintiff's 
attorney,  on  the  appearance  being  entered  on  the  writ  by 
Tate, 

Marshall^  for  the  rule,  urged,  that  the  rule  of  court  re- 
quires personal  service  of  the  rule  to  plead  on  the  defend- 
ant's attorney  ;  but  it  was  answered,  and  agreed  to  by  the 
court,  that  where  the  attorney  lives  at  a  distance,  in  the 
coSntry,  there  is  no  other  way  to  give  him  notice  of  rules, 
but  by  posting  them* 

It  was  then  urged,  that  a  rule  is  not  to  be  posted  where 
the  defendant  resides  in  town  ;  but  the  court  resolved,  that 
where  there  is  zn  appearance'hy  attorney  entered,  the  plain- 
tiff need  take  no  notice  of  the  personal  residence  of  the  de- 
fendant, nor  need  he  communicate  with  him,  but  posting 
the  rule  wiU  be  sufficient* 

It  was  lasdy  urg^tl,  by  the  defendant,  that  he  had  a  sub* 
Btantial  defence,  viz*  a  discount,  and  that  he  was  desirous  of 
having  an  opportunity  to  avail  himself  of  it ;  but  it  was 
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1791. 


again  answered,  and  resolved  by  the  court,  that  he  ought  to 
have  come  in  at  the  beginning  of  last  term.  •!  hat  he  should 
not  be  permitted  to  put  the  plaintiff  to  further  delay,  when 
there  had  been  no  surprise,  and  he  had  slipped  all  his  oppor- 


tunities. 


fer  toU  Cur.    Let  the  rule  be  discharged^ 


CASES 

ARGUED  AND  DETERMINED 
IN  THE 

COURTS  OF  COMMON  PLEAS 

AND 

GENERAL  SESSIONS  OF  THE  PEACE,  &c. 

IN  THE  YEAR  1792. 


The  Executors  of  Lynch  against  Horry. 

Januanf 
Term. 

ON  a  motion  bcini;  made  in  this  case  to  change  the  venue 

,      .  Where  the 

from  Georgetown  to  Charleston  district.  inhabitanu  of 

The  case  appeared  to  be,  that  in  177 5 ^  the  defendant,  to-  Lue^to  ^y 
gether  with  Benjamin  Huger  and  Paul  Trapier^  jun.  since  ^  making* 
deceased,  as  commissioners  of  the  high  roads  in  Prince  ^^  **are*ij' 
Gtfor^e'*  parish,  contracted  with  Thomas  Lynch^  deceased,  tereatedin  the 

suit    rcspeci' 

for  making  what  is  now  called  Lynches  Causeway^  from  ing    it,   and 

North  to  South  Santeej  for  which  they  engaged  to  pay  him  a  good  cause 

8,000A  old  currency  ;  which  sum,  by  an  old  act  of  assem-  ^^  wmif*^ 

bly,  passed   previous  to  the  time  of  contract,  was  to  be 

raised  by  a  tax  upon  the  negroes  in  Prince  George's  parish, 

which  then  comprehended  the  whole  of  the  present  district 

of  Georgetown^  except  Prince  Fredericks  parish  ;  and  the 

said  commissioners  were  authorised,  by  the  act,  to  male 

the  assessment.    Lynch^  on  his  part,  finished  the  Causeway^ 

which  was  accepted  on  the  part  of  the  commissioners,  in 

the  year  17T8  or  1779.     The  commissioners,  however, 

•owing  to  the  confusion  of  the  war,  omitted  to  lay  the  tax,  or 
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1792.        collect  the  money  to  defray  the  expense  ;  and  thus  matters 
„  ,     .,      ^  remained  over  till  after  the  peace  ;  when  this  action  was 

Ex'rsofl.vnch  * 


Hori-y, 


brought  by  Bowman  and  others,  executors  of  Lynch^  against 
Horry^  the  surviving  commissioner,  for  recovery  of  the 
sum  contracted  fdr. 

The  suit  was  originally  commenced  in  Georgetown  dis^ 
trict,  and  the  present  motion  was  to  change  the  venue  from 
that  district  to  Charleston  'district,  on  the  ground,  that  the 
parishioners  of  the  former  district  were  interested  in  the 
event  of  the  cause  ;  and,  therefore,  an  impartial  or  disin<> 
terested  jury  could  not  be  impanelled  to  try  the  merits. 
The  motion  was  founded  on  Mr.  Boxvmaii^s  affidavit,  in 
which  he  swore,  that  the  defendant  had  told  him,  he  did 
not  think  a  jury  could  be  got  in  Georgetown  district,  who 
would  find  a  verdict  against  him  on  this  contract. 

Two  grounds  of  objection  were  taken  against  this  mo* 
tion :  1st.  That  the  different  districts  were  now  indepen- 
dent  of  each  other ;  and,  of  course,  no  order  made  in  one, 
should  be  binding,  or  have  any  effect,  in  the  other.  2d. 
That  even  if  the  court  had  a  power  to  change  the  venue^  it 
was  unnecessary,  because  a  jury  might  be  drawn  from 
Prince  Frederick^ s  parish^  who  would  be  disinterested,  im- 
partial men. 

The  Court.  No  rule  of  law  is  better  established  than 
this,  that  when  a  fair  trial  cannot  be  had  in  one  county  or 
district,  a  venire  must  be  awarded  to  an  adjoining  county. 
The  books  are  full  upon  this  point,  and  the  principle  of  law 
is  founded  on  wisdom  and  justice  ;  for,  as  a  man  cannot 
be  a  judge  in  his  own  cause,  so  a  juror  should  not  sit  on 
one  in  which  he  is  eventually  interested.  The  smallest  de« 
gree  of  interest,  is  a  decisive  objection  to  a  witness,  and 
much  more  so  to  a  juror.  2  Black*  480*  And  as  to  the 
power  of  the  court,  it  is  a  common  law  right,  and  the  court 
is  bound  to  grant  it,  unless  taken  away  by  some  express 
statute.  The  old  statute  oi  Richard  II.  not  being  in  force 
here,  it  stands  upon  the  footing  of  the  common  law,  unless 
altered  by  our  local  acts  of  assembly. 


■^wp- 
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The  first  act  which  relates  ,to  the  circuit  courts,  is  that        17^ 
of  1769,  which  creates   the  districts,  and  authorises  the    v^*>''^^/ 
hoUing  of  these  courts.     There  is  nodiing  in  this  act  which  K*''^^o[Lynch 
takes  away  the  right  or  power  of  the  court.     On  the  con-       ****"'?" 
trary,  the  23d  clause  gives  a  power  to  the  court  to  strike  a 
special  jury  and  try  causes,  either  at  bar,  or  at  the  circuit 
courts. 

The  next  act  is  that  of  1789,  giving  those  courts  original 
and  final  jurisdiction.'  The  preamble  is  the  best  key  to  it» 
It  recites  **  the  inconvenience  of  writs  and  processes  being 
"  issued  from  and  returned  to  Charlestons^  Then  it  goes 
on,  and  gives  th«  several  circuit  courts  the  same  powers  as 
to  the  matters  therein  mentioned,  as  the  court  of  common 
pleas  at  Charleston  enjoyed.  And  the  I5th  clause  express- 
ly reserves  the  right  of  applybg  for  new  trials,  &c.  as 
usual ;  which  shews  that  the  controlling  power  of  the 
judges  at  bar,  as  to  all  matters  of  law,  was  never  intended 
to  be  taken  away  by  the  act  of  1789. 

The  new  constitution  expressly  requires,  that  the  judges 
shall,  after  the  conclusion  of  the  circuits,  meet  at  Columbia^ 
to  hear  motions  for  new  trials,  in  arrest  of  judgment,  and 
such  other  points  of  law  as  might  be  submitted  to  them  ; 
then  to  adjourn  to  Charleston  for  the  same  purpose.  So 
that  this  power  of  the  judges  in  superintending  the  ad- 
ministration of  justice  thi*oughout  the  state,  seems  to  be 
specially  reserved  by  the  constitution.  The  court,  there- 
fore, has  no  doubt  as  to  its  power  to  grant  the  motion. 
With  regard  to  the  second  objection  to  this  motion,  there 
is  no  weight  in  it ;  for,  as  the  law  stands  now,  a  jury  can- 
not be  drawn  from  Prince  Fredericks  parish.  The  sheriff 
is  bound  to  draw  the  jury  out  of  the  ^//,s^ricf  jury-box,  and 
the  first  thirty  drawn,  are  to  serve  :  so  that  it  may  happen, 
that  not  one  man  may  be  drawn  from  Prince  Fredericks 
parish.  And  in  cases  of  special  juries,  each  party  has  a 
right  to  give  in  his  own  list.  Let  the  rule,  therefore,  be 
made  absolute  for  changing  the  venue  to  Charleston  dis- 


^as^ 


CASES  IN  THE  SUPERIOR  COURTS 


1792.        trict :  where  the  cause  was  afterwards  tried,  and  a  verdict 
found  for  the  plainttfis. 


Bx'nofLyneh 

V. 

Horry. 


Pinckney  and  Pringk^  for  the  motions 


Trezevanty  against  it. 


Duttrict^ 
April  Court. 

A  parent  per- 
nittinft  a  ne- 
jfTu  girl  ftlavc 
tn  f^  M'itli  his 
dati^hter  on 
marriage,  and 
to  remain  se- 
veral years  af- 
terwards in 
possession  of 
the  young 
married  cou- 
ple ;  Uiis  is  to 
be  considered 
as  a  good  gift 
in  lav ;  al- 
though thera 
be  no  dccfl  of 
gifl  in  writing, 
nor  any  for- 
mal de'livery 
of  such  slave. 
Any  deed  of 
manumission, 
tiierefore,  of 
such  negro  af- 
terwards, by 
the  father,  un- 
der pretence 
of  its  being 
only  a  loan  to 
the  manied 
couple,  to  be 
deemed  null 
and  void. 


Johnston  and  Henderson  against  Dilliard. 

SPECIAL  action  on  the  case,  in  nature  of  ravishment 
of  ward,  to  try  the  freedom  of  a  negro  female  slave  called 
Mileij^  and  her  children. 

The  plaintiffs  in  this  action  were  of  the  society  of  the 
people  called  Friends  or  Quakers,  and  had  taken  uncom- 
mon pains  to  procure  this  wench  and  sundry  others,  their 
freedom.  It  was  stated  and  admitted  at  the  trial,  that 
JohnsorCs  zeal  on  this  and  other  like  occasions,  had  in- 
duced him  to  ride  near  10,000  miles  at  different  times,  in 
order  to  establish  the  freedom  of  a  number  of  negroes,  held 
in  slavery  in  this  state  and  in  Georgia ;  and  that  he  was 
supported  in  this  arduous  undertaking,  by  a  society,  or 
societies,  formed  in  the  northern  states  for  that  purpose. 

In  support  of  the  action,  a  deed  was  produced  from  one 
Charles  Moorman^  formerly  of  Virginia^  deceased,  who  was 
one  of  the  Society  of  Friends  in  that  state,  bearing  date  the 
28th  of  May y  1778,  in  which  he  manumits  or  sets  free,  a 
number  of  his  negroes,  and  among  others,  the  wench  Milcy^ 
after  she  should  arrive  at  the  age  of  18  years.  His  last  will 
and  testament  was  next  produced,  bearing  date  the  2d  of 
September y  1778,  proved  and  authenticated  under  the  great 
seal  of  the  state  of  Virginia^  in  which  he  knds  to  his  chil* 
dren,  his  male  slaves  until  they  should  arrive  at  21  years  of 
age  ;  and  the  females,  until  they  should  arrive  at  18  yeard 
of  age ;  then  to  be  free.     An  act  of  the  state  of  Virginia 
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was  next  produced,  under  the  great  seal  of  that   state,        1792. 
passed  the  2rth  of  Augusty  1788,  giving  a  legal  sanction  to     ^^""^""^^ 
the  deed  of  manumission,  and  last  will  and  testament  of     Ucndersou 
old  Moorman  ;  saving,  nevertheless,  the  rights  ofindivldu"      DUlIard; 
alsy  who  might  have  a  kgai  claim  on  any  of  the  negroes  in 
question. 

Several  witnesses  were  called  on  behalf  of  the  defendant, 
who  in  substance  proved,  that  in  the  year  1669,  one  James 
Taylor  married  Mary^  one  of  the  daughters  of  Moorman  ? 
and  that  soon  after,  when  they  left  her  father's  house  and 
went  to  house-keeping,  the  wench  in  question,  then  a  girl, 
was  permitted  to  go  along  with  his  daughter  Mary^  who 
took  her  home  with  her.  That  he  also  gave  to  his  other  - 
children  as  they  married,  a  negro  each.  That  after  re- 
maining several  years  in  their  possession,  to  wit,  till  some 
time  in  the  year  1778,  Taylof  and  his  wife  sold  the  wench 
in  question  to  the  present  defendant. 

Ramsay  and  Carnes^  for  the   plaintiffs,  argued  in  sub- 
stance, that  although  Moorman  permitted  this  girl,  Miky^ 
to  go  with  his  daughter,  in  the  manner  stated  by  the  wit- 
nesses ;  yet,    he  never  made  anj'  gift  of  her.     That  to 
Constitute  a  gift  in  law,  one  of  three  things  was  requisite  : 
first,  cither  a,  formal  instrument  of  writing,  giving  away  the 
property ;  or  a  petrol  gift,  in  the  presence  of  witnesses ;  or  a 
personal  delivery  over,  of  the  property  to  the  use  of  the 
donee  ;  neither  of  which  had  b^en  done  in  the  present  case. 
That  the  property  still  remained  the  property  of  Moorman^ 
and  subject  to  his  disposal,  although  he  had  lent  the  ser- 
vices of  the  girl  to  his  daughter  for  several  years.     That  no 
property  ever  vested  in  Taylor  and  his  wife ;  consequently, 
they  could  not  sell :  of  course,  it  followed,  that  Moorman 
always  retained  the  property,  and  a  controlling  power  over 
the  wench,  and  had  a  right  to  set  her  at  liberty,  or  other- 
wise  dispose  of  her,  as  he  thought  proper. 

Calhoun  and  Desaussure^  for  the  defendant,  contended, 
that  this  gift  was  in  consideration  of  marriage  ;  and  as  such, 

the  highest  consideration  known  in  law.     That   wherever 
Vol.  I.  Q  g 
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property  of  any  kiod,  had  been  permitted  to  go  along  witli 
J  a  new  married  couple,  upon  their  marriage,  it  had  always 
l>cen  held  sacred ;  ^erefore,  any  attempt  by  a  lather  after- 
wards, to  reclaim  su^h  property,  was  an  act  which  came 
with  an  iD  grace  indeed  into  a  court  of  justice ;  and  par- 
ticularly, when  it  had  remained  near  nine  years  in  the  pos- 
session of  Taylor  and  his  wife.  There  could  be  no  doubt 
but  that  Moorman  had  a  right  in  Iff 8,  to  manumit  all  such 
negroes  as  he  heM  at  that  tjme  ;  but  surely,  none  that  he 
had  previously  disposed  of,  or  suffered  to  go  along  with 
hia  children.  And  the  wisdom  of  the  Virginia  assembly 
was  obvious,  in  their  act  to  confirm  the  manumission,  by* 
inserting  a  clause,  reserving  to  individuals  their  rights  ; 
which  evidently  referred  to  any  disposition  of  diose  negroes, 
previous  to  the  act  of  manumission. 

it  had,  however,  they  said,  been  objected  on  the  part  of 
the  plaintiffs,  that  there  had  been  no  formal  gift,  either  by 
ilefd,paral,  or  delivery,  in  this  case  ;  therefore,  the  proper- 
ty never  vested  in  Taylor  and  wife.  To  this  they  answer- 
_  «d,  that  it  had  been  a  uniform  rule  of  law  in  this  country, 
frqm  lime  immemorial,  that  whatever  property  went  to  a 
woman  upon  her  marriage,  by  and  with  the  consent,  knoxv- 
ledge  and  approbation  of  her  father,  was  considered  as  given 
to  her  as  her  marriage  portion,  or  part  of  her  portion ;  and 
our  courts  of  justice  had  never  permitted  it  to  be  call- 
ed in  question.  This  consent  and  approbation  of  the  fa- 
ther, was  as  good  as  a  thousand  deeds  of  gift ;  for  it  could 
not  be  conceived  that  a  father  wonld  permit  the  property  to 
gp  along  with  his  daughter,  unless  heintended  to  give  it  her; 
otherwise  it  would  be  a  kind  of  fraud  on  the  husband,  who 
might  contract  <lcbts,  and  upon  others,  who  might  be  in- 
duced to  give  him  credit,  on  the  f;uth  of  such  property  be- 
ing the  property  he  gained  in  marriage. 

Bay,  J.  in  charging  tlie  jur)-,  told  them,  that  marriage 

.  fras  certainly  the  highest  consideration  known  in  law  ;  and 

whatsoever  passed  (o  a  daughter  on  her  marriage,  by  the 

consent  and  approbation  of  her  father,  was  not  only  consu 
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dered  in  law  as  a  good  gift  or  transfer,  but  it  was  so  even  1791. 
against  creditors,  unless  done  with  a  fraudulent  intention,  j^j^j,^^,,,  .^^^^ 
No  gift  could  be  more  formal,  than  to  permit  property  to 
go  off  with  a  daughter  on  marriage  ;  and  our  courts  had 
uniformly  given  such  gifts  the  higltest  possible  sanction. 
In  the  present  case,  the  wench  in  dispute  had  not  on;y  gone 
over  on  the  daughter's  marriage,  but  had  afterwards  been 
nine  years  in  her  possession,  before  Moorman  made  the 
deed  of  manumission,  offered  in  evidence.  'I'his  was  cer- 
tainly such  a  confirmation  of  the  original  gift,  as  would  not 
permit  the  property  to  be  called  in  question  at  this  distant 
day.  The  length  of  possession  alone,  independent  of  the 
consideration  of  marriage,  was  such  an  acquiescence  on 
the  part  of  Moorman^  that  under  our  act  of  limitation^  it 
would  have  barred  him  of  any  claim  to  the  wench.  That 
under  these  circumstances,  therefore,  the  deed  of  manu« 
mission  was  utterly  void  in  law,  as  far  as  it  related  to  the 
wench  now  in  question. 


Verdict  for  the  plaintiiF. 

N.  B.  This  point  has  been  ruled  over  and  over  again 
in  our  courts  of  justice,  and  therefore  may  be  considered  as 
the  settled  law  of  our  state* 


Panned  against  Beauford  andTiLLMA>r.  cs^hie^v-aix 

DEBT  on  bond,  for  the  performance  of  covenants,  &c.  In  tiicpoif)!'- 
The  bond  was  dated  in  December^  1779  \  the  penalty,  vinrnts^i/C 
100,000/.     It  was  given  for  a  plantation  on  the  east  side  of  IT^to  "^ 

vents  a  tliiir; 
from  being  done,  shall  not  avail  himself  of  the  n nn -perform an cc ;  and  wlicrc  llicro  urc  rJ- 
oiprocal  <lutics  to  be  pei-fonncd  by  the  partiirs  he  uho  tillegcs  a  broach  ou^ht  to  bhowln- 
was  always  ready  and  willing  to  perform  wJiut  he  was  ohlijjeil  to  do  ;  oths.*rwi!»c  he  shall  nO', 
be  permitted  to  come  into  court  a<td  take  advantage  of  I&b  own  luchcs  or  nc^Lct. 
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1702.        Broad  River^  valued  at  1,450/.  old  currency,  and  was   con* 

P  ^  diiioned  for  the  delivery  of  a  negro  man,  Jack^  value  600/. 

^'  another  negro  to  be  valued  by  three  indifferent  persons,  in 

Tillman.      Aprils  1781,  and  the  residue  in  horses,  to  be  taken  also  at  a 

valuation^ 

To  this  the  defendant  pleaded  performance  in  part,  and 
that  he  was  prevented  from  performing  the  residue  of  the 
covenants,  by  reason  of  the  plaintiff^s  absence  from  the 
country,  so  that  the  defendant  could  not  perform* 

Testimony  was  then  produced,  which  proved,  that  the 
negro,  Jack^  was  delivered  agreeable  to  contract,  but  that 
the  plaintiff  shortly  after  joined  the  enemy,  was  taken  pri- 
soner by  the  American  troops  and  sent  into  North^Carolina^ 
and  did  not  return  again,  so  as  to  be  publicly  known,  till 
1791 ;  and  that  it  was  the  general  report,  thas  he  was  ab» 
sent  from  1780  till  1791. 

On  the  other  band  again,  testimony  was  given  on  the 
part  of  the  plaintiff,  that  his  wife  remained  in  that  part  of 
the  country,  and  that  he  occasionally  came  to  see  her,  but 
did  not  appear  in  public,  on  account  of  the  part  he  had  ta- 
ken with  the  enemy ;  and  that  his  brother,  James  Farinen, 
was  his  reputed  agent. 

It  further  appeared  in  evidence,  that  the  defendant.  Beau* 
ford^  often  inquired  for  this  bond  ;  said  he  was  ready  to  pay 
it  off;  and  in  1 789,  went  to  the  plaintiff's  brother,  who  he 
understood  had  a  letter  of  attorney  from  the  plaintiff  to  re- 
ceive it,  demanded  a  settlement  and  said  he  was  ready  to 
pay  it  off;  but  that  he  did  not  produce  the  bond,  or  letter  of 
attorney^  or  appoint  any  place  to  value  the  negro  or  horses 
mentioned  in  the  bond.  The  dispute  in  this  case  was  re- 
specting the  interest  on  the  bond,  between  the  year  1779, 
and  the  day  of  the  commencement  of  this  suit  in  1791. 

For  the  plaintiff,  Fannen^  it  was  urged,  that  it  was  the 
duty  of  the  defendant  to  have  gone  and  tendered  what  was 
due  on  this  bond,  before  he  could  pretend  to  set  up  this  de- 
fence against  the  demand  of  the  interest ;  and  as  no  such 
tender  was  made,  or  refused,  he  was  certainly  liable.  They 
admitted  that  the  defendant  did  go  to  the  plaintiff's  brother^ 
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who  was  his  agent,  and  demanded  a  sight  of  the  bond,  and        jros. 
that  he  said  he  was  ready  and  willing  to  pay  it  oflF;  but  that    ^^^^^^'^^ 
he  made  no  offer  of  a  negro  and  horses,  agreeaUe  to  the        "^"^^ 
terms  of  the  condition  of  the  bond*     A  bare  demand  of  a  ^^^{[y^n?"^ 
bond,  and  a  declaration  that  the  party  is  willing  and  ready 
to  pay  and  satisfy,  was  no  tender  at  law,  without  an  offer  of 
the  property.     It  amounted  to  no  more  than  loose,  vague 
parlance,  which  could  not  debar  tbe  plaintiff  of  his  legal 
right. 

For  the  defendant,  the  counsel  insisted,  that  there  was  a 
wide  difference  between  a  tender  and  performance  of  cove* 
nants.  In  the  one  case,  where  money  is  to  be  paid,  it  is 
the  duty  of  the  obligor  to  go  and  tender  the  money  really 
due,  and  this  he  must  do  at  liis  peril,  otherwise  tlie  interest 
will  run  on.  But  with  respect  to  the  performance  of  con- 
tracts, it  is  different.  In  such  case,  the  maxim  is,  that  he 
who  prevents  a  thing  from  being  done,  shall  not  aoail  him- 
self of  a  Tion-performance^  occasioned  by  his  own  act. 
Doug.  659.  669.  They  also  argued,  that  where  bulky  su*- 
ticles  were  to  be  delivered,  there  was  no  occasion  to  cany 
them  about.  It  is  suflicient  to  go  and  inquire  where  the 
party  will  have  them  delivered.  5.  Bac.  tit.  Tender.  In 
the  present  case  they  said  it  was  the  plaintiff's  own  fault  tt> 
leave  the  country,  or  to  place  himself  in  a  situation,  which 
rendered  it  necessary  for  him  to  be  absent  from  it.  That 
he  was  not  in  Carolina  on  the  1st  of  Aprils  1781  ;  had  left 
no  known  agent  to  transact  his  business ;  therefore,  it-  was 
impossible  for  him  then  to  perform  his  covenant.  From 
the  very  nature  of  this  covenant,  it  was  indispensably  neces- 
sary, thajt  both  parties,  or  their  agents,  should  be  present, 
for  there  were  reciprocal  duties  to  be  done,  before  this  co- 
venant in  Aprils  1781,  could  be  performed.  A  negro  and . 
horses  were  to  be  taken  at  a  valuation,  each  party  was  bound 
to  choose  an  appraiser  to  set  a  value  on  this  property,  and 
in  case  of  disagreement,  these  two  were  tp  appoint  a  third 
person.  Without  the  presence,  therefore,  of  both  parties, 
or  their  agents,  this  covenant  could  not  be  performed.  That 
sis  soon  as  Beauford  heard  of  an  agent,  (which  did  not 


Fannen 
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1792.  appear  to  be  till  1787,)  he  went  to  the  plaintiff's  brother 
and  demanded  a  sight  of  the  bond  and  letter  of  attorney, 
and  offered  to  setde ;  but  that  the  agent  shewed  neither,  nor 

Beaufoi-d  and     ,.  ,  t  •  •  i  •  •        i  « 

Tillman,  did  he  appoint  any  time  to  value  and  appraise  the  negro  and 
horses,  agreeable  to  the  terms  of  the  contract ;  that  the  de- 
fendant was  under  no  obligation  to  carry  negroes  and  horses 
about  with  him  through  the  country,  searching  for  this 
bond,  &c.  He  had  a  fixed  residence,  was  well  known,  and 
it  was  easy  for  the  other  party,  either  to  have  gone  to  his 
house,  or  appointed  some  convenient  place,  in  the  neigh- 
bourhood, to  have  valued  and  received  this  property  in  sa« 
tisfaction  of  the  bond.  But  as'  he  did  not  do  so,  and  as, 
moreover,  the  plaintiff  himself  never  appeared,  he  ought 
not,  at  this  day,  to  be  permitted  to  come  in  and  take  advan- 
age  of  his  own  absence,  neglect  or  delay. 

Bat,  J.  Where  money  is  to  be  paid,  the  obligor  is  to 
tender  it  at  his  peril ;  but  in  cases  of  mutual  covenants, 
where  there  are  reciprocal  duties  to  be  performed  by  each 
party,  there  the  party  aUeging  a  breach,  ought  to  shew  that 
he  was  always  willing  and  ready  to  perform  what,  on  his 
part,  he  was  obliged  to  do.  But  if,  on  the  contrar}',  he  is 
not  ready,  or  if  he  be  the  means  of  preventing  it  from  being 
done,  he  shall  not  be  permitted  to  come  into  a  court  of  jus« 
tice,  and  take  advantage  of  his  own  laches  or  neglect* 
Even  in  cases  where.the  covenants  are  not  reciprocal,  as 
where  bulky  or  heavy  commodities  are  to  be  delivered,  the 
covenantor  is  not  obliged  to  carry  them  about  with  him.  It 
is  sufficient  if  he  inquire,  and  request  of  the  other  party,  to 
know  where  he  would  wish  to  have  them  delivered  ;  and  if 
he  refuse  to  point  out  a  place  for  their  delivery,  it  is  his  own 
fault.  From  these  principles  the  jury  must  judge  of  the 
case.  If  the  plaintiff  had  been  ready  on  the  Ist  of  Aprily 
1781,  and  always  since,  to  receive  the  property  mentioned 
in  the  condition  of  the  bond,  and  also  to  have  nominated  an 
^  appraiser,  to  fix  a  valuation  on  them  ;  or  if  he  had  nomina- 

ted an  agent  for  that  purpose,  who  had  also  been  ready,  then 
there  can  be  no  doubt  but  he  would  be  entided  to  a  verdict 
for  the  whole  amount  of  principal  and  interest*  But,  on  .tbo 
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contrary,  if  they  shall  be  of  opinion  that  the  plaintiiF  was       JJ^^- 
tiot  ready  on  the  day  the  contract  was  to  have  been  per-       Fannen 
formed^  or  at  any  time  since,  or  that  he  had  left  the  coun-  Beaufo^ni  ant 
try  without  appointing  an  agent  to  act  for  him,  or  if  that      TUkiua. 
agent  was  not  known  to  the  defendant,  then  it  is  clear  that 
he  himself  was  to  blame,  and  he  is  obliged  to  take  the  con- 
sequences.   Even  if  he  had  left  an  agent— if  such  agent,  so 
many  years  after  the  time  fixed  for  performance  had  ex- 
pired, had  not  appointed  a  time  and  place  for  performance, 
still  the  blame  must  rest  on  his  shoulders. 

The  jury  returned  a  verdict  in  favour  of  the  plaintiff,  fot 
U50L  old  currency. 

Games  and  Harper,  for  plaintiff. 

Desauesure  and  Ramsay,  ior  defendants; 


Lessee  of  Tarrant  amtnst  Terry.  J^fmety-ux 

^        •  Dutrict, 

^  Jlpril  Court. 

EJECTMENT  to  try  title  to  149  acres  of  land.  The  A  surreyoi- 
plaintiff  claimed  under  a  grant  to  himself,  dated  the  Gth  of  and  bounding 
April,  1789,  which  included  a  mill-seat  on  a  fine  stream  of  the^Unes  of*a 
water,  on  which  a  mill  had  lately  been  erected  by  him,  at  a  ^™^*  adrraS 
considerable  expense,     Ihe defendant,  Terry, claimed  un-  ^^^  ^«  '«"<* 

^  »  ^ '  ^ag  vacant  up 

der  an  elder  (rrant  to  one  Lewis,  dated  the  16th  of  yuhj,  to  his  tine  at 

,  .  ,     .  «         ,  ,1  theUmcofthc 

1784,  for  640  acres,  which,  it  was  alleged,  ran  so  low  down  survey.    And 

the  creek  as  to  include  this  mill,  which,  in  fact,  was  the  aftei^u^sV 

object  of  the  contest.  t^St,!"" 

•  It  appeared,  in  evidence,  that  both  these  tracts  of  land  w  w  to  in- 

'^^  '  '  ^  elude  a  mill- 

had  been  run  out  by  Lewis  himself,  who  was  a  deputy-sur-  aeat  on    the 

tract    adjoin- 
ing hia  oiru ; 
as  such  transaction  is  founded  in  fraud,  which  will  vitiate  iiis  gnint  j^ro  tanto. 

Hia  afterwnrds  standiag  by  and  seeing  his  neighbour  build  a  mill  on  sufib  mill-seat,  with- 
out giving  him  notice  of  his  clAJm,  amouats  to  a  forfeiture  of  he  right,  though  tkera  hak 
becti.no  fraud  ia  extending  sneh  Hnes. 
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1793.  veyor  ;  and  diat  at  the  time  the  small  tract  of  149  actes  of 
land  was  run  out,  he  was  not  apprised  of  die  mill^seat ;  but 
soon  after,  upon  discovering  the  mill-seat,  he  extended  die 
lines  of  his  own  tract  so  far  down  as  to  include  die  mill-seat. 
Tarrant  J  however,  not  being  apprised  of  Leivis  having  ex* 
tended  his  lines  so  as  to  include  the  mill-seat,  and,  being  a 
poor  man,  rested  contented  under  his  survey  till  it  suited 
him  to  take  out  his  grant,  which  was  not  till  1789,  near  five 
years  after  the  date  of  Letviit^s  grant,  on  which  he  shordy 
after  built  the  mill  which  was  the  ohj.  ct  of  this  suit* 

The  question,  therefore,  was,  who  should  have  the  mill  ; 
Lewis^  who  had  included  the  stat  in  the  eldt^r  grant,  or 
Tarrantj  who  had  it  included  in  his  younger  grant  i 

For  the  defendant  it  was  urged,  that  Lewie  had  the  eldest 
grant.  That  from  the  face  of  the  plot  it  appeared  that  the 
mill-seat  was  included  in  it.  It  was  matter  of  record,  and 
there  could  be  no  averring  against  it.  Tarrant^  before  the 
passing  of  the  grant,  might  have  had  good  grounds  for  going 
into  a  court  of  caveats^  and  contesting  the  right,  but  as  it 
had  passed  the  great  seal,  it  was  too  late. 

For  the  plaintiff  \t  was  replied,  diat  it  never  was  too  late 
to  rectify  a  fraud.  The  conduct  6f  Letvisy  who  was  a  public 
officer,  was  an  absolute  fraud,  practised  upon  Tarrant*    As 
to  his  grant  passing  under  the  great  seal  first,  it  was  obtain^ 
ed  through  fraud  ;  therefore  it  ought  to  be  set  aside,  as  far 
as  it  affects  Tarrant^    They  urged,  that  it  was  one  of  the 
great  branches  of  the  jurisdiction  of  a  court  of  chancery,  to 
set  aside  letters  patent  obtained  through  yrot/^,  or  false  pre- 
tensions ;  and  if  a  court  of  common  law  could  come  fairly 
at  the  facts,  it  was  as  competent  to  that  purpose  as  a  court 
of  equity.     They  then  contended  that  Lewit  being  a  public 
officer,  he  was  sworn  to  do  his  duty  faithfully.    That  at  first 
he  did  his  duty,  by  running  out  his  own  tract  of  640  acres, 
which  was  bounded  on  the  lower  side,  at  that  time,  by  va^ 
cant  land.     He  then  ran  out  Tarrant^s  small  tract  of  149 
acres,  and  bounded  it  on  the  upper  side  on  his  own  tract  of 
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640  acres^  which  plot  was  afterwards  returned  into  the  sur^  i^. 
veyor's  office,  and  is  now  annexed  to  Tarranfs  grant.  By 
this  plot  of  Tarranfs  he  admitted,  that  the  land  was  vacant 
up  to  his  own  line,  which  he  had  laid  down,  and  which,  un- 
questionably, included  the  mill*seat*  To  attempt,  there- 
jfore,  to  alter  lines  and  plots  afterwards,  or  the  location  of 
the  land,  without  the  consent  of  Tarrant^  was  a  breach  of 
duty,  and  such  a  fraudulent  conduct  as  a  court  and  jury 
would  not  sanction*  But  what  made  the  conduct  of  Z^wi^, 
Under  whom  the  defendant  claims,  still  worse,  was  his 
standing  by,  living  in  the  neighbourhood,  and  seeing  Tar* 
rant  erect  a  mill,  without  once  giving  him  notice  that  the 
land  was  included  in  his  survey,  until  the  mill  was  com- 
pletely finished.  This  the  counsel  compared  to  the  case  of 
a  man  who  stood  by  and  saw  another  build  on  his  land^ 
without  warning  him  of  his  error,  where  it  was  held,  in 
equity,  that  he  •  should  lose  his  land  for  his  fraudulent 
neglect* 

Bat,  J.  ssdd,  that  it  appeared  to  him,  that  the  conduct 
of  Letvis^  in  the  first  instance,  was  fraudulent,  in  the  mannet" 
and  for  the  reasons  stated  by  the  plaintiiF's  counseL  That 
if  the  jury  should  be  of  the  same  opinion  with  him,  they 
might  consider  Lewh^s  grant  (although  the  first)  void  2^  far 
as  it  affected  Tarrant^s  survey.  That  with  respect  to  the 
subsequent  conduct  of  Lewisy  who  was  in  the  neighbour- 
hood, and  saw  Tarrant  erecting  his  mill,  under  an  impres<* 
sion  that  the  land  was  included  in  his  grant,  without  once 
hinting  that  the  land  was  his,  01:  forbidding  him  from  gqing 
on,  was,  of  itself,  such  a  conduct,  even  if  there  had  been  no 
fraud  in  the  survey,  as  would  have  forfeited  his  claim  to  the 
land  in  question.^  Therefore,  in  either  point  of  viewj 
whether  the  jury  consider  the  fraud  in  the  survey,  or  tho 

*  See  this  doctriDe  mainUtiaed  by  Lord  Clmncclior  Hardwiche,  3  *4#<.'.  8^. 
The  East-India  ComMntf  v.  V'mrpjit. 

VOT.    t.  Uh 
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1792.        culpable  neglect  or  omission  afterwards,  the  plaintiff  was 
certainlj  entitled  to  a  verdict. 

The  jury  found  a  verdict  accordingly. 

Desaussiire  and  Calhoun^  for  plaintiiT. 

Ramsay  and  Cartics^  for  defendant. 

A  new  trial  was  afterwards  had  by  consent,  when  a  se* 
cond  verdict  confirmed  the  title  of  the  land  in  the  plaintiff.r 


MiffSeiKom,  Th^  State  against  Self. 

If  an  hostler,  THE  prisoner  was  indicted  for  horse-stealing.  It  a{>- 
care  and  peared  in  evidence,  that  he  was  a  hostler  to  Mr.  Tims^  inn« 
hor^    ukc  keeper  at  the  Ten-Mik  House,  and  that  in  the  night  time, 

hira  with    an   j^^  ^^^^  ^g    ^^  ^q^^  ^J^h  )^l^  ^^  hone. 

intent  to  con-  ' 

vert  hira  to       Qn  behalf  of  the  prisoner,  it  was  contended,  that  this 

hu  own   use^  ' 

it   is   felon};,  was  Only  a  breach  of  trust,  and  not  a  felony  ;  because  he 

Othd*vi8e     if 

he  only  take  had  the  care  and  charge  of  the  horse,  and  by  this  means 
him, andth'n  gained  a  possession  by  the  consent  of  the  owner;  conse« 
return  him  qu^jjtly,  there  could  be  no  felony  conunitted,  as  he  came 
latter  cpbe,  ft  legally  and  fairly  into  the  prisoner's  custody* 

breach  *  of 

The  Court*  The  intention  of  the  prisoner  in  taking  the 
horse,  is  a  matter  for  the  consideration  of  the  jury  ;  whether - 
it  was  done  animo  furandi,  or  not  i  As  to  the  law,  it  is 
clear  that  the  bare  charge  or  care  of  a  horse,* does  not 
change  the  legal  possession  out  of  the  master.  If  the  pri- 
soner took  him  away  with  intent  to  steal  or  convert  him  to 
his  own  use,  it  is  felony ;  notwithstanding  he  had  the  care 
of  him  as  hostlen  But  it  is  only  a  breach  of  trust,  if  he 
take  him  to  use  him,  and  then  return  him  again.  1  Haxvk* 
90.     1  Hak^s  P.  C.  505,  506; 
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The  Administrators  of  Ash  against  the  Executors  of   Maj/  Term. 

Br£wton\ 


THIS  cause  was  tried  before  a  special  jury.  Mr.  interest  k 
Champneys^  in  1775,  drew  an  inland  bill  of  exchange  on  "„  ^iw^pteS 
the  deceased  Mr-  BrervtOTij  for  3CX)/.  currenc}',  and  up-  ^^^[^jf  l^' 
wards«  in  favour  of  Ash^  payable  at  fourteen  days,  which  gainst  the  ac- 

'  .  •      .  ceptor ;     tlio* 

bill  Brewton  accepted,  being  for  two  casks  of  indigo  sold  no    protest ; 
to  Brewton  by  Champneysm     It  did  nut  appear  that  any  pro-  no  special  ac* 
test  had  ever  been  made  for  non-pa}  nient,  or  even  any  *^^l^"***" 
demand  made  for  the  money  ;  but  there  having  been  mu- 
tual dealings  between  Brewton  and  Aih^  the  matter  laid 
over  as  an  article  of  account  between  the  parties  till  tliey 
both  died,  and  until  the  present  suit  was  commenced. 

Parker  objected  to  the  allowance  of  any  interest  until 
after  suit  brought,  on  an  inland  bill  of  exchange,  accepted 
by  Brewton  in  his  life-time.  He  rested  his  objection  on  the 
authority  of  the  case  of  Lang  v.  Brailsford  ;{a)  and  con-  (a)  ►in/f,  p. 
tended,  that  a  protest  was  necessary,  or  a  demand  ought  at 
least  to  have  been  proved,  to  entitle  the  plaintiff  to  in- 
terest. 

Pringky  in  reply,  said  that  the  acceptance  in  the  case  of 
Lang  V.  Brailsford^  was  a  special  one.  The  bill  there, 
was  drawn  by  Powell^  Hopton  &f  Co.  at  two  years  sight, 
and  accepted  by  Jirailsford^  payable  at  the  house  of  Brown 
EsP  ColUngsony  London.  This,  therefore,  was  such  a  special ' 
acceptance,  as  n^ade  the  demand  on  Brown  C<f  CoUingson 
absolutely  necessary,  when  the  bill  became  due,  or  a  de- 
mand of  Brailsford  after  it  became  due  ;  neither  of  which 
was  proved  in  that  case.  This  case,  therefore,  was  wide- 
ly different.  Here  was  no  special  acceptance  ;  payable  at 
no  particular  place  ^  but  was  unconditional  and  transitor}^ 
always  attached  to  the  person  of  the  acceptor. 

The  Court  (present,  Waties  and  Bay,  Justices)  were 
clearly  of  opinion  that  interest  ought,  in  this  case,  to  be 
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AdraVs 
Ash 

Y. 

Ek'ps  of 
Brewton. 


of 


recovered  from  the  day  that  the  bill  became  payable,  though 
no  proteat  was  made^  or  demand  proved.  For  a  protest  is 
only  necessar}%  in  order  to  entitle  the  payee  to  damages 
against  the  drawer.  Curt.  Law  of  Bills  of  Exchan^^e^  29. 
That  the  drawee  is  the  original  debtor  after  acceptance. 
2  Burr.  674.  I'he  drawer  is  only  liable  on  his  default. 
That  in  this  respect,  it  might  be  compared  to  a  hoie  of 
hand,  payable  at  fourteen  days  ;  in  which  case,  interest 
was  clearly  recoverable  from  the  day  the  money  became 
due«  That  Lord  Hardwkke^  in  2  Atk.  611.  had  setded 
the  principle,  which  had  never  been  shaken  or  questioned 
ftioce. 

They  were  also  of  opinion,  that  the  special  circumstances 
in  the  case  of  Lang  v.  Brailsfordj  made  it  very  different 
from  the  present  cs^e.  For,  where  a  bill  is  made  payable, 
or  accepted  to  be  psud  at  a  particular  banking-house,  ihere 
the  party  ought  to  resort  for  payment,  when  the  bill  be- 
comes due,  by  the  custom  of  merchants^  before  interest 
or  damages  can  be  recovered  from  the  acceptor ;  other-r 
wise,  the  funds  which  might  be  placed  in  the  hands  of  such 
banker,  to  answer  such  draft,  might  lie  useless,  without 
t^e  acceptor's  knowing  whether  the  money  was  called  for 
or  not. 


The  Jury  found  a  verdict  for  the  plaintiffs,  with  interest 
from  the  expiration  of  the  fourteen  days,  mentioned  in  li|^ 
bill,  to  the  time  of  verdicts 
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The  State  against  Fuller.  MaySessiofts. 

FORGERY  of  a  promissory  note.     The  jury  in  this,  if   a  special 

X*        J     t_  •  tt         •»  /•  •  ff      verdict  states 

case,  tound  the  prisoner  *  g^alty  of  attempting  to  pass  the  tlie  passing  of 
"  note,  knowing  of  the  forgery,-  t^^''"^ 

Upqn  the  adjournment  day,  the  counsel  for  the  prisoner  ^J^f^(^ 
moved  in  arrest  of  iudtrment,  that  this  was  not  such  a  fintU  warrant    a 

**      *^  *  ''  judgment    om 

mg  as  would  warrant  the  court  to  pass  sentence  against  the  Oie  convic 
prisoner ;  inasmuch  as  the  verdict  did  not  state  or  find  »ucii  finding 
that  the  prisoner  passed  the  note,  knowing  of  the  forgery,  p^M  "that^it 
with  intent  to  defraud.  And  upon  this  ground,  it  was  con-  ^**fr^uduTenl 
tended,  that  the  felony  was  not  found  complete:  and  that  intention; for 

-'  ^  the      li*audu- 

the  court  could  not,  by  intendment^  supply  the  fraudulent  lent  intention 

rr  I'r         r    t  .  Spi'ingS  OUt  of 

mtention,  so  as  to  aitect  the  life  of  the  prisoner.  the      know. 

kdge    of  the 
foi'gery,  as    a 

The  Courts  after  argument,  and  upon  mature  delibera-  gcqucuce.  ^ 
tion,  were  of  opinion,  that  the  verdict,  as  it  stood,  would 
Wiirrant  the  passing  of  sentence  on  the  prisoner  ;  upon  the 
authority  of  Lord  Holt^  12  Mod.  627.  who  lays  it  down, 
that  though  in  an  indictment  for  manslaughter,  it  is  neces- 
sary  to  lay  it  to  have  been  done  vobintarily  ;  yet  it  is  not 
necessary,  that  it  should  be  found  so  in  a  special  verdict ; 
for  if  it  be  found  that  the  prisoner  did  the  act,  without  any 
more,  it  must  be  understood  thsft  he  did  it  voluntarily,  as 
laid  in  the  indictment,  if  the  cofitrary  do  not  appear.  So 
also  in  2  Str.  844,  5.  where  a  verdict  found  that  a  prisoner 
forged  a  bond  and  published  the  same  ;  but  no  intention  to  de* 
fraud.  The  coiut  had  no  doubt  but  that  it  was  a  good 
finding  to  constitute  the  forgery.  So  again  in  Donnelly^ 
.case,  ijeach^  204.  It  is  laid  down  in  a  case  of  robbery,  the 
putting  in  fear  (which  is  essential  to  a  robbery)  need  not 
be  hud  or  found ;  but  if  it  be  laid,  and  found  to  be  done 
violently  and  against  the  will,  the  law,  in  odium  spoliatoris^ 
will  presume  it ;  that  is,  that  the  person  was  put  in  bodily 
fear.  A  reasonable  fear  of  violence,  caused  by  a  construc- 
tive violence,  is  sufficient ;  so  resolved  by  all  the  judges  of 
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England,  in  their  optDJon  delivered  by  Justice  WiUeSy  in 
Jiiay,  1779. 

In  the  present  case,  the  indictment  states,  that  the  note 
was  passed,  knowing  of  tht  forgery,  -with  intent  to  defraud. 
The  verdict  finds  the  yttering,  knowing  of  the  forgery. 
I'he  facts  which  constitute  the  offence,  are  here  found. 
Tlie  intent  is  only  matter  of  circumstance,  which  naturally 
follows  and  springs  out  of  the  facts.  No  other  than  a^  frau- 
dulent intent  can  be  inferred,  when  a  man  makes  or  passes 
a  false  deed,  as  and  for  a  true  one.  The  law  will  presume 
as  in  the  foregoing  cases,  (in  odium  fraudis,')  that  it  was 
done  with  a  fraudulent  intention.  Besides,  it  is  laid  down 
in  S  Rep.  97.  that  the  court  will  never  entertain  a  doubt 
concerning  a  thing  not  submitted  to  them  by  a  special  ver- 
dict ;  but,  on  the  contnuy,  will  intend  every  thing,  which 
can  be  fairly  intended,  in  order  to  support  the  verdict. 

Present,  Burke,  Griuke,Waties,  and  Bat,  Justices. 

The  motion  was  discharged,  and  the  prisoner  afterwards 
executed. 


Newman  agmmt  Ceockek. 

DEBT  on  bond,  dated  Uie  lltfa  of  October,  1786.  Dis- 
count pleaded.'  It  appeared  that  this  bond  was  assigned 
to  MoOB.  Desverneys,  in  February,  17S8,  and  that  the  de- 
fendant had  then  noUce  of  the  assignment.  The  trans- 
IKtions  offered  in  discount,  between  the  present  plaintiff 
and  defendant,  were  all  subsequent  to  the  lime  of  the  as- 
signment and  notice.     But 
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By  the  Court*     1  his  discount  cannot  be  allowed,  be-        1792. 
cause  the  transactions  are  all  subsequent  to  the  time  of  as-    ^^^^ 

*    ^  Newman 

signment  and  notice.     The  property  in  the  bond  was  then  ^- 

transferred  out  of  the  plaintiff.  He  is  now  only  a  mere 
nominal  plaintiff,  made  use  of  by  Desvemeys^  the  holder  of 
the  bond,  for  the  purpose  of  recovering  from  the  obligor. 
Newman  could  not  even  release  the  action,  for  the  assign- 
ment itself  imports  a  covenant  that  the  assignee  shall  bring 
the  action  in  tfte  assignor's  name,  and  recover  and  have  the  ^ 
money  to  his  own  use.  11  Mod.  171.'  The  equity  in  fa- 
vour of  an  obligor,  can  never  be  carried  down  furthex;  than 
the  assignment  and  notice.  So  that  if  payment  were  af-  .  ^ 
terwards  made  to  the  obligee,  it  would  be  at  the  risk  of 
the  obligor ;  and  he  would  be  obliged  to  pay  it  over  again 
to  the  assignee. 


^ 


White  against  Eagan.  j^^  ^  ^ 

ACTION  of  trespass,  to  try  tide  to  lands,  and  for  da-  Paroi   testl- 

explain      the 

The  Courts  in  this  case  determined,  that  parol  testimony  Und^ihough 

might  be  given  in  evidence,  to  explain  the  situation  of  land,  the^deif  rij^ 

contrary  to  the  face  of  the  deed ;  if  it  is  evident  from  the  V"",  !?   *^* 

"^                                                      '  deed ;  if  a  mia- 

nature  of  the  thini;  itself,  that  there  is  a  mistake  in  the  deed,  ^^^  ]•  *PI1*- 

®            '                                                  .                     '  rent  from  the 

as  where  north  is  mentioned  for  sotJtth ;  or  90Uith  for  north^  nature  of  th< 

et  vice  versa^  6fc.     The  land  in  question  being  described  in 

the  deed  to  bound  on  Sir  jfohn  Colleton  to  the  norths  and  one 

Cox  to  the  south  ;  whereas,  in  fact  and  in  truth,  it  did  really 

bound  on  Cb;c  to  the  northy  and  on  Sir  yohn  Colleton  to  the 

south. 
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-"^  '''"^-  M'Kenzie  agmnat  Miixican. 

^('^.'^      ASSAULT.     On  jastification  and  son  assault  demesne^ 

drf!^dlrV|l'^  P'^^ded  in  ihis  acuon. 

■nmt:!    plain-       Holmes,  for  defendant,  admitted  he  struck,  but  contended 

tiffin   the  «e- 

tion,  and  img  that  the  plaintifT  struck  first,  which  was  a  fact  tendered  to 
and  Foncluile  '^^  ji'Y  ^Y  ^^  defendant,  and  that  he  ought  to  be  consi- 
"  "*"         dered  as  plaintiff  in  the  action,  and  of  course,  had  a  right  to 
open  and  conclude  the  case. 

After  hearing  counsel,  the  court  resolved,  that  as  the  de- 
fendant made  himself,  by  his  plea,  the  plaintiff  in  the  action, 
he  had  a  right  to  proceed  and  open  his  case,  call  his  wit- 
nesses and  conclude  it.      2  IJU,  Pract,  Heg,  533.  tit.  Son 


JkyToTo.  Thompson    and  Wife  against  The   Executors  of 

YOUHGBLOOD. 

kbnMiha       THIS    was    an    action     brought    in   right    of  Mrs. 
«BD(or,       to  Thompson^  forhershareof  hcrgrandfather.^amwc/i'nfe'ies- 
leptee,      or  tate.  It  appeared  that  the  executor  of  3'nfe  made  saleof  the 
mU  JcJ*  to"a  cffccts  of  the  estate,  and  closed  the  accounts  some  time  in 
jhsrcofaneB-  the  year  1778;  and  always  kept  the  mon^  by  him,  to  pay" 
■nougb,   that  Qygr  to  those  entitled  to  a  distributive  share,  whenever  they 
ready,    when  should  think  proper  to  call  for  it.    1'he  money  remained 
to  pa;  iL        in  the  executor's  hands  till  it  became  ao  much  depreciated, 
as  to  be  worth  little  or  nothing.     So  that  the  only  question 
was,  who  should  bear  the  loss,  the  plaintiffs,  or  the  exe- 
cutor f 

For  the  plainUfFs,  it  was  said,  that  if  the  executor  had 
paid  over  this  money  in  1778,  as  soon  as  he  received  it,  it 
would  have  been  valuable,  as  paper  money  had  not  theitei- 


! 
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perienced  a  great  depreciation;    and,  therefore,    as  the         1T92, 
ei^ecutor  thought  proper  to  keep  it,  he  oughtto    sustain     .i^ijf'^^^^^^ 

thi:  loss*  arid  wife 

On  the  other  hand,  it  was  answered,  that  the  money  was  The  Ex'rs  of 


ready  always  in  the  executor's  hands,  and  would  have  been 
paid  on  demand*  l^at  a  legatee,  or  person  entided  to  a 
distributive  share  of  an  estate,  was  bound  in  law,  to  shew 
his  right,  and  make  a  demand*  It  was  not  the  duty  of  the 
executor  to  search  out  the  person  so  entitled,  and  make  a 
tender,  as  if  he  were  an  original  debtor* 

The  Court  (present,  Rutledge,  Ch.  J.  Burke,  and 
Bay,  Justices)  were  clearly  of  opinion,  that  it  was  the  duty 
of  a  legatee,  or  other  person  claiming  a  legacy,  or  distribu- 
tive share  of  an  estate,  to  make  his  claim  of  the  executor, 
and  shew  his  right  to  receive,  before  such  executor  could 
legally  pay  over.  There  was  no  obligation  on  the  part  of 
the  executor,  to  search  out  the  legatee ;  it  was  enough  thift 
'  he  was  always  ready,  when  called  upon,  to  pay  it* 

Verdict  for  defendants. 


Young^do^. 


Bell  against  The  Administrators  of  Wood.  4%  Term, 

THIS  was  an  action  of  assumpsit^,  by  the  indorsee,  A  note  given 
against  the  administrators  of  the  drawer  of  a  promissory  a*  feUmy°'*"u 
note.  "^^^^  hr^the 

common  law. 

It  came  out  from  the   evidence  in  this  case,  that  Wood^  *"  ^|?e  hands 

'   otanmaonee, 

the  drawer  of  this  note,  had,  in  his  life-time,  driven  to  mar-  because    ori- 

j  •     *       •.    1  1.  *     •  •  , ,.  ginally  found- 

ed m  turpitude  ;  as  much  so  as  a  note  given  on  a  usunous  or  gambling  contract. 

An  indorsement  after  it  is  due,  independent  of  the  foregoing  consivlerations  will  per- 
mit the  parties  to  go  into  the  considemtiou  of  it  in  the  hands  of  an  indorsee,  as  Veil  as  if  it 
had  rcmiuncd  io  the  hands  of  the  original  payee. 

Vol.  I.  l\ 
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1793.        ket,  eleven  hogs  belonging  to  one  Warren^  his  neighbour  f 

^"^"Tj^     and  upon  his  return  home,  Warren  had  him  taken  up  for 

V.  hog-stealing,  and  taken  before  a  magistrate.     When  he  ap- 

'  stmtors  of    peared  before  the  magistrate,  he  recommended  a  compro- 

mise  between  the  parties,  at  the  same  time  telling  Wood^  if 

.    he  would  not  setde  with  Warren^  he  should  be  taken  to  gaoL 

Wood^  to  avoid  going  to  goal,  accordingly  complied,  and 

gave  the  note  in  question,  for  %7L  10s.  being  one-half  of  55U 

the  sum  he  would  have  been  compelled  to  pay,  had  he  been 

convicted  of  hog'Steallng  in  the  court  of  sessions,  (or  have 

suffered  the  punishment  of  thirty-nine  lashes,)  agreeable  to 

the  act  of  assembly  in  such  case  made.     This  note  came 

into  the  hands  of  the   indorsee,  the  present  plaintiff,  ujv* 

wards  of  a  year  after  it  had  fallen  due. 

Marshali^xxA  Holly  for  the  defendants,  took  two  grounds ; 
first,  that  this  note  was  extorted  from  the  defendant's  tes- 
tator, by  duress.  Secondly,  that  it  was  given  on  an  illegal 
consideration,  and  therefore  void  by  the  common  law.  And 
if  void  in  its  original  creation,  no  subsequent  indorsenkent 
could  give  it  validity,  so  as  to  charge  the  drawer,  or  his  re^ 
presentative. .  That  the  indorsee  could  not  have  a  greater 
or  better  right  than  the  original  payee  had ;  and  if  the 
payee  could  not  have  recovered  on  this  note,  the  indorsee 
could  not.  Besides  the  note  was  indorsed  after  it  became 
due,  and  therefore  subject  to  every  defence  which  the  ori^ 
ginal  payee  might  have  set  up. 

PringUy  contra,  argued  that  there  was  no  duress  in  the 
transaction,  because  there  was  evidendy  a  debt  due  from, 
Woody  to  the  amount  of  the  value  of  the  hogs ;  and  it  wa& 
lawful  for  him  to  make  satisfaction  to  Warren  for  them^ 
even  before  the  magistrate^  But  whatever  the  considera- 
tion of  this  note  niight  have  been,  there  was  no  privity  of 
it  J  brought  home  to  the  indorsee^  the  present  plaintiff.  And 
were  such  a  doctrine,  as  that  contended  for  by  the  defend- 
ants, to  prevail,  and  be  admitted,  it  would  tend  in  a  great 
measure,  to  destroy  the  negotiability  of  notes  and  bills  qfex^ 
fhangey  &?c.  That  nothing  could  affect  notes  and  bills  in 
:|he  hands  of  ^n  in,nocent  indorsee,  except  they  were  foui\4r. 
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cd  on  usurious^  or  gamhHng  contracts,  or  transitions  ;  and        ^''^^ 
these  were  expressly  rendered  void  by  statittc.    Dotig.  636.         ^^^^ 

The  Afiroioir 
Blrators  <tf 

Bay,  J.     Had  the  proceedings  of  Warren  against  Wood  ^ 

been  of  a  chil  nature,  for  the  value  of  the  hogs  only,  and  a 
compromise  had  taken  place  between  the  parties,  it  would 
'tiot  have  been  duress*  But  as  it  appears  to  have  been  a 
criminal  proceeding  for  felony,  and  the  note  in  question 
given  to  compound  that  felony,  and  to  avoid  going  to'gaol^ 
it  is  void  by  the  common  law*  All  contracts  made  to  com- 
pound felonies,  or  to  prevent  the  due  execution  of  the  law, 
b}'  the  connivance  of  magistrates,  sheriffs^  or  other  officers, 
are  void.  Powe//,  186.  3  5wrr.  1675.  The  circumstance  \ 
of  this  note  being  in  the  hands  of  an  indorser  ignorant  of  the 
original  transaction,  makes  no  kind  of  difference ;  for,  being 
Void,  in  its  original  creation,  for  illegality  and  turpitude^  it 
can  never  afterwards  be  valid,  so  as  to  charge  the  drawen 
Some  notes  are  void  by  the  common  law,  others  made  so  by 
statute ;  there  is,  however,  no  essential  difference  between 
them.  They  are  in  both  cases  equally  void,  and  without 
any  binding  efficacy  on  the  part  of  the  drawer.  If,  then, 
they  are  so,  no  good  reason  can  be  assigned  why  the  holder 
of  a  note,  made  void  by  the  common  law,  should  recover, 
any  more  than  the  itidorsee  of  a  note  made  void  by  the 
statute.  In  all  these  cases  the  common  law  and  statutes  hold 
the  same  powerful  language  ;  to  wit,  that  they  never  hadd 
legal  existence.  Could  a  doubt,  however^  arise  on  this 
ground,  yet,  the  last  one  taken  by  the  defendant's  counsel,* 
is  conclusive.  Being  indorsed  a  year^  after  it  l^ecame  due  : 
this  is  a  circumstance  which  carries  with  it  a  suspicion  of 
^the  fairness  of  the  transaction,  and  is  sufficient  to  throw  it 
out  of  the  course  of  trade  ;  in  which  case  the  indorsee  takes 
it  upon  the  credit  of  the  indorser,  and  miist  therefore  stand 
in  the  situation  of  the  person  to  whom  it  was  originally 
payable.  And  the  drawer  may  offer  in  evidence  any  cir- 
cumstance, which  might  be  given  in  evidence,  to  impeach 
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1798.  the  considecatioD,  or  shew  that  it  was  illegal,  in  the  same 

Q  ..  manner  as  if  it  had  remained  in  the  hands  of  the  p^yee. 

V. 

fitrators  of  Jury  found  for  the  defendants. 


Wowl. 


Pringle  gave  notice  that  he  intended  to  move  for  a  new 
trial,,  on  the  ground  of  misdirection  in  the  judge,  in  point  of 
law,  but  never  brought  the  motion  forward ;  consequently^ 
acquiesced  in  the  determination. 


BowjikiAN  and  others,  Devisees  of  Cattel,  against 

MXDDLETON. 

All  act  of  as-      THIS  was  an  issue  directed  from  the  court  of  chancery^ 

aembly,  pass-  .      .  ^ 

«d    in    1712,  and  tried  by  a  special  jury  at  CharkstoUy  and  was  the  second 

transici*i*inGr  a 

freehold  from  trial  (that  court  having,  on  account  of  some  alleged  mistake, 

the  heir  at  law     ,.  i  ^  '   w  •  j-.  __^-i_i^«  r 

of  one  JW-  directed  a  new  trial)  m  order  to  ascertain  the  location  of  a 
6.J^1w)nr\he  ^^^^  ^  ^*"^'  situate  on  Ashley  river,  which  the  defendant 
heir*  o?*Vo/*^  had  purchased  at  the  sales  by  the  master  in  chancery,  of 
Catitfiy  decca-  the  estate  of  Cattely  and  sold  for  490  acres. 

Rcdy  and  vest-  ' 

ing  it  in  a  se-  .Th^  land  in  question  had  been  sold  by  virtue  of  a  decree 
Uwn  ^ Cattely  of  the  court  of  chancery ;  at  which  sale  the  defendant.  Mid* 
by^jurj^winl  ^^^^«»  became  the  purchaser  ;  who  soon  after  discovered 
ind ^oid*  and  (^^  ^^^  alleged)  that  the  lines  of  several  elder  tracts  ran  into 
that   the  dc-  it  and,  bv  that  means,  took  off  so  considerable  a  portion  of 

acendants     of      ^  '  .  .  ^ 

muiam,  tiic  it  as  to  defeat,  in  a  great  degree,  the  main  object  he  had  in 

eouid  claim  no  View  at  the  time  of  the  purchase,  that  of  making  an  exten* 

inch  an""ac^  sive  settlement  on  it.     The  master  in  chancer)^  soon  after 

being  *gwn8t  j^^j j  y^^  under  a  rule  to  shew  cause  why  he  did  not  comply 

common  riglit  j  i  j 

and  the  prin-  ^jth  thc  Conditions,  of  the  sale,  and  give  his  bonds  for  the 

Giplea  oif nug'"  ^  " 

7Mt  charta.       purchase-money^  when  he  assigned  the  foregoing  reason  as 
the  ground  of  his  non-compliance. 

The  devisees  oi  Cattely  in  support  of  the  rule,  insisted 
that  the  defendant  had  the  whole  of  the  land  sold  him,  and 


Bowman 

V. 

Middicton. 
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that  there  was  no  deficiency  in  the^quaoti^.  The  present  trss. 
issue  was,  therefore,  sent  down  to  ascertain,  by  the  verdict 
of  a  jury,  whether  there  was  any,  and  what  deficiency  in  the 
land  in  question  ?  And,  in  the  decretal  order,  it  was  di« 
rected,  that  the  devisees,  who  were  defendants  in  equity, 
should  be  plaintiffs  at  law ;  and  Middietotij  who  was  the 
complainant,  should  be  the  defendant ;  in  order  that  they 
viight  recover  by  the  strength  of  their  tide,  and  not  turn 
round  the  present  defendant,  Mtddktoriy  to  combat  the  right 
with  the  supposed  elder  grantees.  The  land  sold,  consisted 
of  sundry  small  tracts,  which  had  been  purchased  or  run 
out  by  yohn  Cattel^  the  ancestor  of  the  plaintiffs,  or  acquired 
by  length  of  possession.  The  evidences  were  numerous, 
and  examinations  lengthy,  on  both  sides  ;  but  they  chiefly 
went  either  to  confirm  or  defeat  boundary  lines,  or  to 
establish  or  destroy  a  right  by  possession  ;  all  of  which  was 
very  proper  for  the  consideration  of  the  jury,  to  whom  they 
were  ultimately  submitted. 

The  only  point  of  law  of  any  importance  which  occurred 
in  the  course  of  the  trial,  was  a  title,  set  up  under  an  act  of 
assembly  passed  so  long  since  as  in  the  year  1712.  From 
the  ancient  grants  and  papers  produced,  it  appeared,  that  in 
August^  167 7 y  one  Roger  NichoUs  obtained  a  grant  for  510 
acres  of  land  on  Ashley  river.  That  in  1701,  John  Cattel^ 
the  father  of  Wiltiam  Cattel^  (under  whom  the  plaintiflb 
claimed,)  obtained  a  grant  for  240  acres,  on  Ashley  river, 
adjoining  Nkholls*s;  but,  from  the  examination  of  the  plots^ 
it  appeared  that  the  grant  to  John  Cattel  ran  into  Nicholls^s 
land  so  far  as  to  include  146  acres  of  his  tract.  John  Cattel 
soon  after  died  intestate.  In  1712  an  act  was  passed  con- 
firming the  right  and  tide  of  John^  WiUiam^  Benjamin^  and 
Peter^  sons  of  John  Cattel^  deceased,  and  Johriy  a  minor 
grandson  of  old  John  Cattel^  of,  in,  and  to,  sundry  tracts  of 
land,  in  the  said  act  particularly  mentioned  ;  and,  among 
others,  this  tract  of  240  acres  on  Ashley  river,  which  had 
been  run  out  by  old  John  Cattel^  in  1701,  was  confirmed  to 
William  Cattel^  the  second  son,  his  heirs  and  assigns  for  ever. 
Under  this  act,  therefore,  the  plaintiffs  claimed  24Q  acres  of 
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the  land  in  dispute,  bflDg  ptirt  and  parcel  of  the  490  acm 

sold.' 


FsT  the  defendant,  an  objection  was  taken  by  his  ceunael, 
that  no  tide  could  be  transferred  by  this  act.  That  it  was 
against  common  right  and  reason  as  well  as  against  magna 
charta  ;  therefore,  ipso  facto^  void.  In  the  first  place,  h 
went  to  deprire  the  heir  at  law  of  NicholU  of  146  acres  of 
laad,without  being  called  upon  to  answer  or  defend  his  tide ; 
and  that  too  without  the  intervention  of  a  trial  by  his  peen. 
Id  the  next  place,  it  went  to  deprive  the  eldest  son  of  cAA 
yo/m  Cattet  of  his  inhmtance,  (his  father  dying  intestate,) 
by  settling  the  estate  in  William^  the  second  son.  So  that, 
in  fact,  it  wrought  atwo-fold  injury,  by  depriving  the  heir  at 
law  of  Nkholb  and  the  heir  at  law  of  Cattel  of  their  free< 
holds,  without  a  trial  Injury.  They  admitted  that  there 
might  be  great  and  urgent  occasions  wherein  it  might  be 
justifiable  for  the  state  to  take  private  properly  from  indivi- 
duals, (upOD  a  full  indemnification,)  for  the  purposes  of  for- 
tifications or  public  works,  &c.  but  in  no  case  could  the  t«*  . 
gistature  of  the  country  interfere  with  private  pr5perty,  by 
taking  it  from  one  man  and  giving  it  to  another,  to  the  pre- 
judice of  cither  party,  or  that  of  third  persons,  who  might 
be  interested  in  the  event.  That  the  courts  of  justice  wero 
always  open  to  give  redress,  and  determine  on  the  right ; 
and  that  these  courts  were  the  proper  tribunals  to  apply  t* 
for  redress  in  such  cases. 

This  point,  without  fiirther  argument,  was  submitted  to 

TJte  Courts  (present,  Grimke  and  Bay,  Justices,)  *hc^ 
after  a  full  consideration  on  the  subject,  were  clearly  of 
opinion,  that  the  plaintifTs  could  claim  no  title  under  the  act 
in  question,  as  it  was  againat  common  right,  as  well  as 
agmnst  magna  charta,  to  take  away  the  freehold  of  one  maa 
and  vest  it  in  another,  and  that,  too,  to  the -prejudice  of 
third  persons,  without  any  compensation,  or  ev'en  a  trial  by 
the  jury  of  the  country,  to  determine  the  right  in  question. . 
That  the  act  was,  therefore,  ipso  facto,  void.  That  no  length 
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of  dme  could  give  it  validity,  being  originaliy  founded  on  1799. 

erroneous  principles*    That  the  parties,  however,  might,  if  ^"^"^^^"^^ 

they  chose,  rely  upon  a  possessory  right,  if  they  could  v.  ^ 

establish  it.  Midoictofe. 


Verdict  for  defendant. 


Prmgky  MofiiUrie  and  Harper^  for  plaintiffs. 
Pinckney^  Parker  and  Ford^  for  defendant* 


OtIPHANT  against  T  ago  art.  JHaifTem. 

DEBT  on  a  bail-bond.  A  Monsieur  Bonnefona  had  Proof  of  the 
been  arrested,  and  held  to  bail  at  the  plaintiff's  suit,  and  of ''a^tmas 
the  bond  returned  into  the  sheriff's  ofl5ce,  with  the  name  ^  *52d^w 
of  the  defendant  subscribed  to  it,  as  security  for  Btnmefnul*^  s^*  .  *>«7^J 
appearance,  who  afterwards  left  the  country.     The  bul*  «»<)  regular  in 

^^^  '  order  to  let  <|i 

bond  was  not  v^itneased  by  the  sheriff,  or  any  of  his  deputies,  the  plaintiff  to. 
but  by  an  acquaintance  of  Bonnejbna^  who  had  departed  LndUwrhing 
for  France  shortly  after  the  commencement  of  the  action.  BuHf  wfffil 
Linings  for  plaintiff,  offered  to  produce  a  witness  to  dll^^^th^ 
prove,  not  only  the  defendant's  band«writing,  hut  abo  the  ^'^n^M  him- 
hand-writing  of  the  witness  to  the  bond,  and  of  Bonnefms  swears  that  he 

^         ^       — ,         ,  .   ,  "^  never  saw  the 

himseU.      To  which  obligor     exe* 

Pinckney  objected,  under  the  circumstances  of  die  case ;  h*  is  a  good 
and  produced-  to  the  court,  the  affidavit  of  the  witness,  SSS'to''^! 
made  previous  to  his  departure  for  France  f  in  which  he  ^^^^^ 
positively  swore,  that  he  had  never  seen  the  defendant,  ness  can  be 

r,  .111.  •  fullyexamined 

T^ggarty  sign  the  bond  m  question.  on    interroga- 

tories   touch- 
■  ing  the  trans- 

The  Court  observed,  that  this  was  an  extraordinary  case,  *^^'^' 
much  out  of  the  usual  course  of  things.     That  the  evidence 
offered  fpr  the  plaintiii^  was  very  regular  apd  proper,  in 


"oiiu'hiiiu"     >cnbing  witness  to  Ulc  bond,  in  order  to  let  in  tnc  piaintin, 
*■  to  prove  the  hand-WTiting  of  the  obligors.     But,  on  the 

other  hand,  the  affidavit  of  the  witness  himself,  gave  this 
adair,  at  least,  such  a  suspicious  appearance,  that  ii  would 
be  improper  to  let  it  go  to  the  jury,  until  die  matter  was 
cleared  up. 

A  commission  was,  therefore,  directed  to  issue,  to  ez> 
amine  the  wimess  to  the  bond,  upon  interrogatories  and 
fcroas-interrogatories,  to  be  put  by  the  parties. 


MqTtrn.  PrINGLE  affOtlUt  TKc  ExeCUtOTS  of  WlTTEH. 

Ob  ■  oDTcniint      THIS  was  an  action  for  a  breach  of  a  covenant  in  a  com* 

that  the  Ur.  ,  ,       ,        , 

ninor  it  lav  mon  Rttasc  lor  lands. 

>*;  the  i»'"  It  was  admitted,  that  the  plaiatifT  had  purchased  from 
5fdi^ei?S  ^^  deceased  Wittm,  a  tract  of  300  acres  of  land,  in  5i. 
*f"'  '■^■^'  Mathew's  parish,  and  given  bonds  for  the  sum  of  600/.  be- 
lui  Mtion  Ar-  ing  the  consideration  money  agreed  upon.  And  that  Wit- 
Tiungh  ibr  ten  hsd  given  the  usual  conveyances  of  lease  and  reiease  ,■ 
j^ptnu.he-it  and  in  the  release  had  covenanted,  among  other  things, 
Dcfi^"r"of  ^'  ^  """  seited  in  fee,  «/,  in,  and  to,  all  and  aingxtlar  the 
S^tw  lo'd^  iirtai  andpremisea  sold.  And  that  he  had  good  right,  and 
■  rf°  lI*'  '**''^  authority  to  convey,  &c.  It  appeared  afterwards,  in 
purohaie,  ii  evidence,  that  the  plaintiff  frequently  endeavoured  to  find 
rexinding  ■  out  the  comers  and  lines  of  this  tract,  but  cotild  not.  That 
Um^'^Andlt  ^c  called  upon  IVitten  in  his  li(e*tinie,  and  requested  hinv 
l^v  'iJi^^  to  point  out  the  comers  and  lines  ;  but  he  did  not   do  it. 

■gunrt     tha  That  survcyors  were  afterwards   appointed,  who  went  to 

ooihIi     g<>en  1 1  ' 

lor   the  eon-  the  placp  where  the  land  was  suppt>sed  to  lie,  but  could  6nd 

•idemtion mo-        .  ,  ,.  v  ,.      ,  ,•   ■ 

sej.  neither  comers  or  lines.     Toungohod,  one  ol  the  surveyors, 

however  proved,  that  he  was  shewn  a  tree  for  a  comer, 
£rom  which  a  few  trees  had  been  marked,  but  that  th« 
marked  trees,  were  aboqt  SO  degrees  out  of  the  coursQ 
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laid  down  in  the  plot.     That,  however,  admittiDg  that  tree        trds. 
to  have  been  the  true  comer,  and  the  course  8b«wn,  the       p]^'„ti^ 
real  one  :  and  that  there  might  iiave  been  a  mistake  in  the  ^      ^-       ^ 

®  ^  Executors    of 

plot ;  yet,  according  to  that  course,  it  would  have  struck  Witten. 
the  river  so  soon,  that  it  would  not  have  left  more  than 
about  190  acres  in  the  supposed  tract,  it  bebg  surrounded 
by  elder*  surveys*  But,  in  his  opinion,  the  tree  shewn, 
never  had  been  marked  for  a  comer  ;  and  that  neither  the 
comer,  nor  lines  of  the  tract,  could  be  traced. 

This  testimony  of  Youngblood*s  was  corroborated  by  that 
of  another  surveyor,  ahd  of  an  old  inhabitant  in  that  part  of 
the  country. 

On  closing  the  evidence,  Rtad^  for  the  defendants^  con- 
tended, that  the  action  was  not  maintainable,  because  the 
plaintiff  had  sustained  no  damages,  nor  could  damages  be 
sustained,  until  there  had  been  an  eviction^  by  suit  at  law, 
from  the  premises.   Vaughn  118,  119.    1  Wood^s  Conv.  405. 

Pinckney  and  Pringicj  in  reply,  acknowledged  that  in 

cases  of  deeds,  which  contain  only  a  covenant  for  pecu^eMe 

enjoyment^  or  a  general  warranty  of  title  to  the  bargainee, 

the  action  of  covenant  would  not  lie,  until  after  an  eviction 

by  suit.     But  in  a  covenant,  where  the  bargainor  stipulates 

that  he  is  lawfully  seised  in  fee^  of^  iriy  and  to  ali  andsingu* 

lar  the  premises^  it  is  otherwise  ;  and  covenant  xvould  Ke,. 

before  the  eviction.     That  this  latter  covenant  was  of  a 

two-fold  nature  :  it  went  partly  to  the  titk^  and  partly  to 

the  quantity.     If  there  appeared  to  be  a  defect  in  the  tide, 

or  a  deficiency  in  the  quantity  ;  in  either  case,  the  action 

would  lie,  as  soon  as  such  defect  or  deficiency  was  dis- 

covered*     In  support  of  a  covenant  for  defect  of  title,  they 

quoted  and  relied  on  9  Co.  61.     Keb*  58.     1  Wood^s  Conv. 

403,  4.  where  it  is  laid  down,  in  covenant,  that  the  bar^ 

gainor  was  seised  of  a  good  estate  in  Jee^  &c.     The  breach 

assigned  by  the  plaintiff  was,  that  he  was  not  seised  of  a 

good  estate  in  fee,  &c.     This  breach  was  held  to  be  well 

assigned,  and  the  plaintiff  was  not  obliged  to  sherv  in  whom 

the  estate  r»aSj  to  which  only  the  bargainor  might  be  privy. 
Vol.  i.  K  k 


xos  y-tvaxLO  in    in£>  ourAniv/n  v^uunio 

179S.-       A  covenant  that  the  defendant  is  UwfuUy  Ecised,  &C.  is 

^^^~'~*^     intended  as  to  title ;  and  a  covenant  for  quiet  enjoyment, 

*.  is  intended  as  to  possession.     In  the  first  case,  the  pbuntiff 

wItUB.       i^^y  '^^^  issue  on  the  defect  of  die  tide  ;  but  in  the  second, 

he  must  allege  and  prove  a  lazvful  eviction,  (that  is,  by 

suit  at  law,)  and  not  a  tortious  one,  before  he  can  support 

his  action.     3  Keb.  755.     1  Wood,  404. 

With  regard  to  covenant  for  deficiency  of  quantity,  this 
depends  partly  upon  the  principles  of  the  civil  law,  which 
agree  wiUi  tl^e  common  law.  For  the  covenant  for  the 
quantify  goes  to  the  whole  extent  mentioned  in  the  deed, 
both  by  the  common  law  and  civil  law.  'llierc  is  no  draw- 
ing the  line  ;  for  if  there  be  only  one  acre  deficient,  it  is  a 
breach  of  covenant.  There  is,  however,  this  difference  io 
the  extent  of  the  remedy  or  damages,  which  the  party  in- 
jured is  to  be  allowed.  If  the  extent  of  the  injury  arising 
from  the  deficiency,  is  so  great  as  to  defeat  the  object  of  the 
purchase,  or  to  lessen  it  so  .considerably,  as  not  to  answer 
the  desigos  the  purchaser  had  in  view  when  he  made  the 
purchase;  in  that  case,  the, contract  ought  to  be  rescinded 
in  tola,  and  the  consideration  money,  if  paid,  returned. 
Bui  if  the  injmy  is  not  so  great  as  to  defeat  the  object  of 
the  purchase,  then  damages  ought  to  be  allowed  in  propor- 
tion to  the  injury.  1  Dom.  60  to  83.  Pow.  on  Con.  14r 
to  149. 

In  the  present  case,  they  said,  it  was  extremely  doubtful 
whether  the  land  pretended  to  be  sold,  really  existed  or  not, 
aa  the  surveyors  lould  find  neither  comers  nor  lines.  But 
admitting  even  that  a  part  of  it  did,  it  was  still  uncertain 
how  the  lines  would  run,  as  it  would  be  necessary  to  as- 
certain all  the  boundariea  of  the  surrounding  tracts,  before 
they  could  be  known.  At  all  events,  the  tract  would  not 
be  found,  according  to  the  evidence,  to  contain  more  thaa 
190  acres.  This,  they  said,  was  such  a  deficiency  in  quan- 
tity, as  would  entirely  defeat  the  object  the  plainuff  had  la 
view  when  be  made  the  purchase ;  and  would  justify  the 
jury  in  rescinding  the  contmct<  This,  they  urged,  the 
Jury  might  do,  by  giving  damages  to  the  fiiU  amount  of 
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die  bonds^  principal  and  interest,  which  the  defendants,  as        179<. 
executors  of  Witten,  held  in  their  hands  and  refused  to  de-       p^J^^e 

"*  Executors   ot" 


Wittcff. 


The  Court  (present,  Rutledoe,  Ch.  J.  and  Bat,  J.) 
mentioned  to  the  jury,  that  the  law  had  been  very  properly 
stated  to-them  by  the  counsel  for  the  plaintiff.  That  it  was 
true  that  in  a  covenant  for  peaceable  enjoyment,  or  on  a  ge- 
neral warranty,  in  such  a  case,  the  action  would  not  lie  at 
common  law^  without  a  previous  eviction  by  suit  at  law. 
Vaugh*  IIB^  119.  1  Wood^AOS.  But,  in  a  case  like  the 
present,  where  title  and  quantity  were  both  warranted,  that 
doctrine  did  not  apply*  In  the  latter  cases,  wherever  there 
was  a  covenant  for  good  titkj  and  for  the  whole  quantity— in 
each  of  these  cases  the  action  of  covenant .  would  lie, 
wherever  the  defect  of  title  or  deficiency  in  quantity  was  dis- 
covered. 

That  die  jury,  if  they  were  satisfied  of  the  fact  of  so  great 
a  defidency  as  one-third  of  the  land  being  wanting,  or  of  the 
uncertainty  of  the  locations  of  the  land,  they  might  rescind 
the  contract  entirely,  by  giving  damages  in  the  manner  re- 
commended by  the  plaintiff's  counsel ;  or,  if  they  thought 
a  reasonable  abatement  would  do  justice  to  the  parties,  they 
might  make  a  deduction  from  the  bonds,  according  to  the 
injury  sustained.  That  a  jury,  however,  ought  not  to  lend 
too  easy  an  ear  to  suits  of  this  kind,  which  tended  to  die 
dissolution  of  contracts,  unless  the  strong  and  obvious  fea- 
tures of  the  case  would  justify  it.  That  the  present,  how- 
ever, appeared  to  be  one  of  that  nature  ;  as  it  would  be  ex- 
tremely unjust,  and  unreasonable,  that  the  plaintiff  should 
pay  so  large  a  sum,  unless  he  had  at  least  so  much  of  the 
tract  remaimng,  and  that  with  sufficient  certain^,  as  to  an- 
swer the  main  object  of  the  purchase. 

The  jury  found  for  the  plaintiff,  damages  to  the  whole 
amount  of  the  bonds  and  interest,  with  costs,  so  as  to  dis- 
aolve  the  contract  in  toto^  and  to  oblige  the  defendants  to 
deliv«r  up  the  bonds. 


OF  THE  STATE  OF  SOUTH-CAROLINA.  261 

acquired  belonged  to  the  master,  but,  also,  every  purchase        *"®^- 
made  by  her  with  it,  became,  ipsofacto^  his,  the  instant  the    Quj^„iian  of 
purchase  was  made.     That  as  to  the  defendant's  saying  he        ^^^^ 
had  no  property  in  the  girl,  such  a  declaration  might  have        Bcaiy. 
been  made  under  an  ignorance  of  his  right ;  and  it  was  an 
established  rule  of  law,  that  ignorance  of  a  right  shall  not 
devest  a  man  of  his  right.     That,  at  all  events,  the  defend- 
ant's wench  could  not  be  considered  in  law,   in  any  other 
light  than  as  a  trustee  for  her  master*     He  permitted  her,  ^^ 
in  some  degree,  to  be  at  her  own  disposal,  and  work  or  hire 
herself  out  as  she  pleased  ;  consequendy,  allshe^a/ne^was 
for  his  use.     It  became  a  vested  right  in  him  as  soon  as  she 
acquired  it,  and,  of  course,  she  had  no  right  to  manumit  the 
girl,  or  do  any  other  act  to  the  prejudice  of  his  interest, 
widiout  his  liberty  and  consent. 

For  the  plaintiffs  in  reply,  it  was  confessed  that  the  com- 
mon law  would  not  apply  to  diis  case,  but  the  rules  of  equity 
and  justice,  which  were  a  part  of  the  civil  as  well  as  of  die 
common  law,  would.  That  the  laws  of  South-X^aroltna^  and 
the  nature  of  its  climate,  justified  slavery.  Its  truest  inte- 
rests made  it  indispensably  necessary  to  make  use  of  them 
for  agricultural  and  other  laborious  purposes.  But  not- 
withstanding the  law  gave  the  master  a  claim  on  the  labour 
and  services  of  his  slave,  it  disclaimed,  at  the  same  time, 
that  tremendous  power  of  life  and  death  which  the  Romans^ 
as  well  as  some  of  the  modem  nations  on  the  coast  of  jBot- 
iary^  exercised  on  their  slaves  :  so  far  christian!^  had  ame- 
liorated the  condition  of  slaves  in  this  country.  Here,  the 
counsel  said,  was  one  exception  to  the  general  rules  of  the 
dvil  law,  in  favour  of  the  condition  of  slavery,  and  others 
might  be  found  equally  necessary  and  proper.  That  the 
present  was  a  case  6f  a  new  impression  :  it  was  as  it  were, 
9ui  generis.  There  is  no  case  similar  to  it  in  the  history  of 
our  judicial  proceedings.  It  was  necessary,  therefore,  to 
resort  to  princijdes,  and  square  this  decision  by  such  rules  ' 
as  would  not  injure  the  rights  of  the  master,  nor  offer  vio- 
lence to  the  most  benevolent  affections  of  the  slave.    The 


the  plain  principles  of  justice  must  sanction  the  act  I'he 
master  could  cenainly  have  no  reason  to  complain,  because 
he  had  been  fully  satisfied.  The  generosi^  of  the  act,  and 
the  strong  alfecuon  the  wench  must  have  had  for  the  giri, 
ought  not,  they  said,  to  pass  unnoticed.  A  slave  herself, 
and  having  the  means  of  purchasing  her  own  freedom,  sha 
still  preferred  to  remain  io  slavery,  in  order  to  ^ve  liber^ 
to  her  young  bvourite.  This  act,  the  counsel  contended, 
vas  so  singular  and  extraordinary  in  itself,  so  disinterested 
in  its  nature,  and  so  re{dete  with  kindness  and  benevolence, 
that  to  diwart  or  defeat  the  wench's  intention,  would  be 
dcnng  violence  to  some  of  the  best  qualities  of  the  human 
heart. 

RuTLESCE,  Ch.  J.  delivered  the  opiiuon  of  tlie  court ; 
and,  in  his  charge  to  the  jury,  observed,  that  although  the 
case  was  a  new  one,  yet  the  court  found  no  difficidty  what- 
ever in  forming  an  opimon  on  it ;  for  if  the  master  got  tlie 
labour  of  his  wench,  or  what  he  agreed  to  receive  for  her 
monthly  wages,  (which  was  the  same  thing,)  he  could  not 
be  injured  ;  on  the  contrary,  he  was  fully  satisfied,  and  all 
that  she  earned  over  ou^t  to  be  at  her  own  disposal ;  and 
if  the  wen<^  chose  to  approj»iate  the  savings  of  her  extra 
labour  to  the  purchase  of  this  g^ri,  u  order  afterwards  to  set 
her  free,  would  a  jury  of  ^e  country  say  no  ?  He  trusted 
not.    They  wer«  too  humane  and  upright,  he  bt^ed,  to  d» 
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such  manifest  violence  to  bo  singular  and  extraordinary  an 

act  of  benevolence*  *.     ..    ^ 

Sally 

mm 

The  Jurtfj  without  retiring  from  their  box,  returned  i       Beaty . 
Verdict  for  the  plaintiiTs  ward,  and  she  was  set  at  liberty. 


i^' 


Drayton  against  Thompson.  j^  'f^^^ 

/ 

DEBT  on  bond,  assigned  to  Gabel  and  Corre.  A  dis*  No  new  trial 
-count  pleaded,  viz.  4,0001b.  ginseng,  at  fts»  6{L  per  Ibb  On  ed,  for  disco* 
the  trial,  the  jury  allowed  this  discount  out  of  the  bond,  evpeneeJ/^ 
and  gave  a  verdict  for  the  balance.  ^^^^  ^^^^ 

Ford,  for  plaintiff,  afterwards  moved  for  a  new  trial,  on  h^v^^^^ 
the  ground  that  he  had  since  discovered  evidence,  which  procured    at 

^  .         .  .  ^^  the  trial  f  and 

would  on  the  trial,  (if  he  had  known  of  it,)  have  disproved  the  more  es- 
all  the  plaintiff's  discount,  except  about  99L  sterling  ;  and  STthe^  pialn^ 
that  at  the  trial,  he  was  surprised  by  a  piece  of  evidence  he  conUnue  wi 
was  not  prepared  for,  to  wit,  a  new  agreement  concerning  J^'^^JfeSJSg^ 
thefiinseng;  by  which  the  defendant  had  agreed  that  the  defect  of  evj- 

1  -•/*•«  •  dence,  which 

plaintiff  should  ship  the  ginseng  to  Europe,  and  sell  it  for  his  it  la  probable^ 
account,  and  that  the  nett  proceeds  should  he  credited  on  piied  at  a  m^ 
the  bond.     The  plaintiff's  affidavit  was  ako  produced,  ^"^^^r- 
stating  this  new   agreement,  and  the  account  sales  of  this 
gmseng.     Also,  that  he  had  g^ven  the  defendant  notice  of  * 
it,  and  that  he  had  the  account  sales  in  his  possession,  and 
could  have  produced  it  on  the  trial,  had  he  known  of  it,  or 
had  been  called  upon  for  that  purpose. 

It  also  stated,  that  the  bond  in  question,  had  been  ne« 
gotiated  by  the  plaintiff,  to  Mr.  Sottrdeaux,  and  by  Bour' 
deatix  again,  over  to  Messrs.  Gabel  and  Carre,  who  brought 
forward  the  suit  in  the  name  of  Drayton,  the  obligee  of  the 
bond.  It  did  not  appear  that  Gabel  and  Cor  re  ever  gave 
Drayton  any  notice  of  the  discount^  which  was  pleaded ; 
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'1792.        nor  did  he  even  know  when  the  trial  came  on;  though 

Dra  tx)a      Orayton  himself,  stated  in  a  supplementary  affidavit,  that 

^^  ▼•  Bourdeaux  once  informed  him,  that  the  defendant,  Thomp* 

Thompson.  ' 

s&Jty  had  called  on  him,  and  told  him  he  had  a  discount 
against  the  bond,  and  that  he,  Drayton^  told  Bourdeaux 
it  was  very  right,  but  that  such  discount  would  not  exceed 
100/.  or  thereabouts. 

Harper^  for  the  defendant,  insisted,  that  the  plaintiff 
ought  to  have  been  prepared  with  his  evidence  at  the  trial, 
without  any  special  notice ;  that  Us  pendens^  was  notice  to 
all  the  world. 

The  case  was  argued  before  Waties  and  Bat,  Justices* 

Watieb,  J.  The  discovery  of  new  evidence  has  been 
rarely  allowed  as  a  ground  for  a  new  trtal-*and  never, 
where  the  party  might  by  using  due  diligence,  have  pro- 
cured it  before.  This  appears  to  be  the  present  case.  It 
is  admitted  on  both  sides,  that  Drayton  is  only  the  nominal 
plaintiff,  except  for  the  purpose  of  giving  the  defendant  the 
benefit  of  any  equity  against  the  bond  :  and  that  Gabel  and 
t!orre^  who  were  the  assignees  and  owners  of  it  at  the  time 
'  of  the  suit,  are  to  be  considered  as  the  real  plaintiils. 

The  single  question  then  is,  whether  GaM  and  Corre 
might  have  procured  at  the  trial  the  evidence  they  have 
since  discovered.  It  is  stated,  that  it  was  then  in  the  know* 
ledge  and  possession  of  Drayton^  who  would  have  pip« 
duced  it  if  he  had  been  applied  to  ;  but  Gabel  and  Corre^ 
although  apprised  of  the  discount  filed,  gave  no  notice  of  it 
to  him,  or  made  any  inquiry  whether  it  was  just  or  not,  but 
suffered  the  defendant  to  proceed,  exparte^  to  substantiate 
it  Gabel  and  Corre  are  therefore  guilty  of  a  laches  ;  for  it 
appears  to  me  to  be  incumbent  on  the  assignee  of  a  bond, 
which  is  in  any  manner  impeached,  to  give  notice  to  the 
obligee,  that  he  may  come  in  and  defend  it ;  in  the  same 
manner  as  it  is  incumbent  on  the  grantee  of  land,  to  vouch 
the  grantor  to  defend  the  title,  where  that  is  brought  in 
question.    And  if  the  assignee  neglects  to  do  this,  the 
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obligee,  tike  the  g^ntor  of  land  who  has  not  been  vouchedy        ^^^ 
is  not  bound  by  the  verdict,  but  may  controvert  it  in  an  ac-      Dravtna 
tion  to  recover,  for  any  deficiency  found.     If  it  were  other-  ^• 

wise,  and  if  the  assignee  was  not  obliged  to  give  notice,  it 
would  be  imposing  an  intolerable  hardship  on  die  obligee ; 
it  would  require  him  to  be  always  on  the  watch,  and  if  he 
should  have  assigned  a  number  of  bonds,  (which  is  the 
taseof  many,)  it  would  make  it  necessary  for  him  to  be  con- 
standy  attending  at  every  court  in  the  state,  for  fear  of  dis- 
counts, which  would  be  an  impossible  thing*     It  is  there-  Assignee  of  « 

bond  is  bound 
to  frive  notice 


fore  the  duty  of  an  assignee  to  give  him  notice  of  any  dis-  ^  "elve  notice 
coimt  that  may  be  set  up ;  and  if  he  fails  to  do  this,  and  Jj^\®„®****§^ 


the  discount  is  allowed,  the  assignee  takes  upon  himself  the  f>u»^  of  de- 

**  .  feocc  set   op 

risk  of  its  being  legal  or  not*  As  the  assignees  here  have  against  it  bj 
neglected  to  give  the  obligee  notice,  and  it  was  owing  to  this  otherwise  he 
chat  they  had  not  at  the  trial,  the  evidence  in  his  possession,  hii^if  "  t^ 
I  am  of  opinion  that  there  is  no  ground  for  a  new  trial.         «oiisc(itteBcefc 

Bay,  J.  of  the  same  opinion ;  and  the  more  so  because 
the  plaindfls  might  have  discontinued  their  suit  as  soon  as 
diey  were  surprised  at  this  kind  of  testimony,  and  relied 
txa  the  probability  of  getting  better  proof  at  another  court* 


The  Executors  of  Guerard  against  Rivers.  Miy'Tefvt- 

COVENANT  for  damages  on  warranty  for  land  sold*     Ineorcnant 

T  '  f«ra  warranty 

In   1779,  the  defendant  sold  to   Guerard^  two   tracts  of  for  land  sold, 
land— one  of  l,05O  acres  and  the  other  of  371  acres,  for  i^d  nt    the 
IQOpM.  currency,  which,  when  depreciated,  was  equal  to  eviction,  is  the 
700t  sterling.    Soon  after  die  purchase,  Guerard  settled  ^^^  ^ 
the  tracts,  cleared  part  of  the  rice  land,  made  several  im- 
provements and  arrangements  for  an  extensive  plantation* 
In  1786,  Willum  Mort  and  wife,  brought  their  action  of 

Tp|}.  E.  ti  1 
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1792.        ejectment,  and  recovered  from  Guerard  die  land  in  quea* 
"^^^^^T^  ,  tion,  being  part  of  an  ancient  barony  which  came  to  Mrs. 

The  Ex'ra  of  '  '^  *^  -^ 

Guerard      Hoft  upon  the  death  of  an  ancestor. 
Rivers.  On  this  action,  therefore,  being  brought  by  the  executors 

of  Guerard  against  the  defendant,  upon  the  usual  covenants 
contained  in  the  release,  the  only  question  was,  as  to  what 
should  be  the  measure  of  damages. 

For  the  defendant,  it  was  contended,  that  the  purchase 
money  and  interest  should  be  the  measure  by  which  the 
jury  were  to  be  governed,  and  to  that  effect,  was  cited  the 
case  of  Stitt  v.  Eveleigh^  (ante.) 

For  the  plaintiff,  it  was  replied,  that  the  real  value  of  the 
land  at  the  time  of  the  eviction  ought  to  be  the  measure* 
Irhe  case  of  Uber  and  wife  v.  The  Executors  of  Parsons^ 
(ante)  was  relied  on  in  support  of  this  point. 

Grimke,  J.  was  of  opinion  with  the  defendants,  that  the 
purchase-money  and  interest,  was  the  rule  for  the  jury  to 
govern  themselves  by. 

Waties^  J.  differed,  and  thought  the  value  of  the  lands 
at  the  time  of  eviction,  was  the  best  general  rule  for  the 
government  of  juries,  in  cases  of  this  nature.  Though  in 
special  cases,  he  agreed,  that  the  jury  might  make  the  con- 
sideration money  and  interest,  the  rule  of  estimating  their, 
damages. 

Bay,  J.  concurred)  that  the  real  value  of  the  property  at 
the  time  of  the  eviction,  and  not  the  consideration  money 
paid,  was  the  true  measure  of  damages.  That  damages 
were  the  compensation  given  by  law,  for  the  loss  a  man  sus- 
tained by  the  breach  of  warranty.  Then  the  loss  was  the 
real  value^  or  what  the  property  would  have  sold  for  at  the 
time  of  eviction.  To  give  lessy would  not  be  doing  the 
plaintiff  justice.  He  relied  on  the  case  of  Liber  and  wife  v. 
The  executors  of  J^arsonsy  which  he  thought  had  been  de^ 
ternfined  upon  verv^just  and  legal  principles.  As  to  the 
case  of  Stitt  v.  Eveleigh^  it  was  an  exception  out  of  the 
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general  n:Ae,  as  it  was  founded  on  a  speculative  negro  con*  i''^^- 
tract,  made  in  the  course  of  the  depreciation  of  the  paper  The  ExVs  of 
currency,  under  very  peculiar  circumstances ;  in  which  the 
jury  had  exercised  a  proper  discretion,  which  waiB  ac- 
quiesced in  by  the  parties.  But  he  did  not  conceive  that 
case  as  by  any  means  fixing  the  law,  or  even  calling  in  qu^- 
tion  the  case  quoted  by  the  plaintiff's  counseL 


Gucrnrd 

Y. 


The  jury  found  for  the  plaintiffs,  and  declared  in  deliver- 
ing their  verdict,  that  they  were  governed  by  the  real  value 
.at  the  ume  or.:the  eviction,  ^ough  they  thought  the  plain- 
tiffs had  valued^he  land  too  high« 

Prtngk  and  Linings  for  the  plaintii&. 

Pinckney  9SiA  Rutkdge,  for  the  defendant. 


The  State  against  Mitchell* 

IN  this  case  affidavits  were  submitted  to  the  court,  on 
behalf  of  one  Heyliger^  against  Col.  Mitchell^  one  of  the 
justices  of  the  peace  for  Charkston  disti*ict ;  and  an  infor- 
mation was  moved  for  against  him,  for  oppression  in  office 
as  a  magistrate* 

Pincineyy  on  behalf  of  the  defendant,  opposed  the  mo- 
tion, on  the  ground  that  the  2d  section  of  the  3d  article  of 
the  new  constitution  of  the  state,  had  virtually  abolished 
this  species  of  puUic  prosecution^  and  that  the  law  with 
regavd  to  it  had  been  entirely  changed,  and  that  in  future, 
all  prosecutions  must  be  carried  on  in  the  nante^  and  by 
the  authority  of  the  state  of  South^Carolina^  must  con- 
clude against  the  peace  and'  dignity  of  the  same.  That 
therefore^  every  case  of  a  public  nature,  must  come  before 


All  piililic 
prosecutiuiis, 
bv  the  2d  sec- 
tion of  the  3<l 
article  of  the 
new  constitu- 
tion, MI*C  to 
be  carried  on 
by  iruUcttncnt, 
tl'irou^h  the 
medium  of  a 
grand  jury  -, 
conseqnentiV, 
tho  proceed- 
ing by  way  of 
information  U 
abolished      in 

net. 


Tlie  State 

▼. 
MltoheD. 
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ITH.       the  court  through  Ae  mediuiaof  a  grand  jury,  by  indku  ^ 
menty  and  not  be  left  to  the  discretion  of  the  court. 

The  counsel  for  the  prosecution,  concurred  in  this  con« 
8tructi(»)f  and  the  court  were  of  the  same  opinion. 

On  the  day  following,  however,  the  witnesses,  wtiose 
affidavits  had  been  submitted  to  the  court,  on  the  modoa 
being  made  for  die  information,  were  sent  to  the  grftnd  . 
jury  then  sitting;  upon  which  a  presentment  was  made 
against  the  said  MitcheU^  ^^for  oppression  in. office  as  a  ma* 
**  gistrate^  and  recommending  to  the  legislature  that  he  should 
^^  be  struck  ojff^  the  commission  of  the  peace^  as  untvorthy  of 
^^  public  trust.^ 

After  the  presentment  had  been  handed  into  court,  Pinck* 
ney  and  Pringle  moved  that  it  should  be  quashed,  on  se* 
veral  grounds,  y\z* 

1.  That  no  specific  charge  of  oppression' was  set  forth  in 
the  presentment,  upon  which  the  attorney-general  could 
frame  a  bill,  or  against  which  the  defendant  could  defend 
himself. 

2.  That  the  names  of  die  witnesses  were  not  set  forth^ 
in  order  that  the  defendant  might  know  against  whom  to 

m 

bring  his  action,  in  case  the  presentment  should  prove  to 
be  malicious. 

3.  That  it  would  operate  as  a  sentence  against  a  public 
officer,  without  giving  him  an  opportunity  of  being  heard  in 
his  defence  ;  when  it  was  probable,  that  upon  a  triai  he 
might  be  honourably  acquitted. 

4.  That  as  the  grand  jury  had  requested  their  present- 
ment to  be  published  in  the  gazettes,  and  this  among  odiers, 
it  would  be  holding  out  to  the  world,  a  man  who  had  been 
in  the  confidence  of  the  public,  as  unworthy  of  further 
trust,  without  being  helurd ;  which,  in  effect,  wouM  be  fix* 
ing  a  public  stigma  upon  him,  without  a  trial,  in  every 
part  of  the  world  where  the  papers  should  go,  before  the 
real  merits  of  the  case  could  be  known. 


The  State 

V. 

Mitchell. 
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The  Courtj  after  heariog  counsel  on  both  sides,  ordered,        1792. 
that  that  part  of  the  presentments  of  the  grand  jury,  which 
aflbcted  the  defendant,  Mitched^  and  recommended  him  to 
be  dismissed  from  his  office  as  a  magistrate,  be  quashed  ; 
and  their  other  presentments  to  be  published  agreeaUe  to  sentment  of  a 
their  request ;  on  the  grounds  that  the  charge  was  too  ge-  |dDst  ^T^jA- 
neral,  and  not  suffidendy  specific  5  that  the  names  of  the  ^eroi,Tith- 
witnesses  were  not  set  forth,  and  that  it  operated  as  a  con-  S*^  »pecifying 

'  ^  the       oifence 

demnation  without  trial,  which  was  against  Masnm  Charter  ^^^  the  ^lu 

Desses   names 

and  the  liberties  of  a  citizen.  on  whose  in- 

formatioQ  it  i« 
foanded,    the 

A  bill  of  indictment  was  afterwards  found  against  him  ^^   \i^  q 
by  the  same  grand  jury,  for  falsely  and  arbitrarily  imprison-  ^^^^^  J^' 
mg  HeyUger  for  one  night  in  the  guard-house  in  CharkstoUj  ^  J^iack.  .ni. 
under  colour  of  his  office.     He  was  accordingly  tried  at  the 
same  term,  upon  the  indictment,    and  acquitted  of  the 
charge. 


The  Administrators  of  Moor£  astaintt  Cherry.  Se^ember 

^  Term. 

MOTION  for  a  third  trial,  and  to  change  the  venue*  If  a  jury  find 
This  was  a  case  tried  in  Ninety^six  district  some  years  ago,  gainst  the  oh^ 
in  order  to  detenmne  the  rig^t  of  property  to  a  negro  man  anT\e^''°I^ 
slave,  tadcen  during  the  war,  and  sold  to  the,  defendant,  ^ples^o^ 
The  property  was  admitted  to  have  been  in  Moore  before  ^^  court  will 
the  war,  and  immediately  previous  to  the  capture.  -  trial,  aithousii 

It  appeared  diat  the  tiegrowas  taken  from  some  persons  heen  two  for. 
called  toriesy  by  a  scouting  party  under  the  command  ^^^uil  gane 
«f  one  CoL  Brwuhn^  who  afterwards  sold  the  property 
taken,  and  divided  the  proceeds  among  the  party.  At  this 
sale  the  defendant  bought  the  negro,  and.  under  it  coiv> 
tended,  that  the  property  was  secured  to  him  by  the  act 
called  *^  SumUi^9  hw.^^ 


side. 
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1793.  For  the  plaintiiF,  it  was  urged,  that  this  was  unauthori* 

AdrnVs  of  scd  plunder^  and  sold  by  a  party  of  men  who  could  notle* 
^'v°*^  gaily  make  sale  of  it ;  and  that  the  law  called  Sumter's  law, 
Chcrrj.  J} J  |,q(  protect  It,  being  in  a  different  district,  and  this  par- 
ty not  acting  by  Gen.  Sumter^s  command,  and  not  being 
distributed  by  a  board  of  officers  to  the  soldiers  or  state 
troops  under  the  command  of  Gen.  Sur^ter^  in  lieu  of  pay  $ 
which,  and  rvhick  onbf,  was  the.  kind  of  property  this  law 
intended  to  protect  against  the  original  owners. 

Grimke,  J.  who  sat  at  the  first  trial,  gave  a  charge  de- 
cidedly against  the  defendant.  , 

The  Jury^  however,  returned  a  verdict  in  favour  of  the 
defendant ;  in  consequence  of  which,  a  new  trial  was  mov- 
ed for  in  Charleston^  and  granted. 

■ 

At  the  second  trial,  Burke,  J.  sat,  and  charged  in  fa- 
vour of  the  plaintiffs,  and  the  jury,  notwithstanding  the 
judge's  direction,  again,  found  for  the  defendant. 

The  present  was,  therefore,  a  motion  for  a  third  trial, 
and  for  leave  to  change  the  v^nz^e,  on  two  grounds ;  1.  That 
the  jury  had  found  g  verdict  twice  against  the  obvious 
principles  of  law,  and  both  times  against  the  opinion  of  the 
presiding  judge,  as  well  as  against  the  opinion  of  the  judges 
at  bar.  2.  That  a  fair  and  impartial  trial  could  not  be  had, 
on  account  of  the  prejudices  the  people  in  'Ninety ^x  dis* 
trict  entertained  against  the  class  of  people,  who  went 
during  the  war,  by  the  name  of  tories. 

RuTLEDGE,  Ch.  J.  was  of  opinion,  diat  as  this  was  a 
dispute  about  property  taken  .during  the  war,  it  was  best 
that  there  should  be  an  end  of  it,  and  that  a  third  trial  oug^t 
not,  for  that  reason  to  be  granted.  He  admitted,  however, 
the  power  of  the  court  to.ord«r  a  third  trial,  and  declared 
that  he  would  concur  in  doing  so  in  this  case,  if  it  were  not 
for  the  circumstance  before  mentioned. 
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Waties,  J.  When  a  new  trial  was  before  ordered  in  1792. 
this  case,  it  was  evident  from  the  report  of  it,  that  the  ver-  ^"^"^^^ 
diet  was  contrary  to  law.  It  is  evident  that  the  second  Moore 
verdict  is  equally  so  ;  for  it  is  expressly  ^ated  that  there  cberry. 
was  no  legal  appropriation  of  the  iiegro  ;  and  it  has  been 
frequently  determined,  that  property  taken  during  the  war, 
and  so  circumstanced,  was  not  devested  out  of  the  former 
owner*  The  question  then  is,  whether  the  court  will  di- 
rect a  third  trial  i  And  I  have  no  doubt  diat  it  ought  to 
do  so.  It  is  insisted,  that  twoconcurrent  verdicts  are  con- 
elusive  ;  but  in  the  cases  quoted  to  shew  this,  it  appears 
that  the  actions  were  for  damages^  and  of  course,  depended 
greatly  on  the  consideration  of  facts.  If  this  were  such  a 
case,  I  should  think  that  we  could  not  interfere  any  farther, 
because  the  subject  would  belong  chiefly  to  the  jury,  and 
the  opinion  of  two  juries  ought  to  determine  it  finally.  Or  ' 
if  the  law  was  complicated  with  facts,  so  that  the  applica- 
tion of  it  was  doubtful,  and  it  could  not  be  independently 
considered,  the  construction  of  it  by  two  juries  in  the  par- 
ticular case,  might  be  allowed  to  be  definitive.  But  here  ^ 
is  a  clear  and  established  principle,  uncontrolled  by  any 
facts,  which  two  juries  have  said  shall  not  have  its  fixed 
operation.  Shall  their  opinions  be  allowed  to  change  the 
law  ?  If  they  were,  there  would  very  soon  be  no  certainty 
in  any  law,  or  in  any  of  our  rights  as  freemen.  For  how- 
ever honest  they  may  be,  yet  having  no  legal  knowledge, 
and  being  liable  to  be  misled  by  the  counsel,  different  juries 
would  make  different  constructions,  and  the  law  would  be 
the  fluctuating  opinion  of  every  twelve  men  who  happened 
to  sit  as  jurors  at  any  court.  Legislators  as  well  as  judges 
would  both  then  be  useless ;  and  the  persons  and  the  pro- 
perties of  the  citizens,  instead  of  being  governed  by  con- 
stant and  uniform  rules,  would  be  governed  by  such  rules 
as  private  opinion  would  occasionally  dictate.  In  what  re- 
spect would  such  a  government  differ  from  a  despotic  one  ? 
In  no  other  than  the  name.  God  forbid  then  that  the  ver- 
dicts of  two  juries  should  ma)ce  the  law  !  As  this  would 
be  the  effect  in  the  present  case,  I  feel  it.  my  duty  to  pre- 
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1792. 

Aclra'p*  of. 
Moore 

V. 

ChciTf. 


vent  it,  as  far  as  it  depends  on  me,  by  saying  there  should 
be  another  trial. 

Bay,  J.  Wherever  the  jury  find  a  verdict  against  the' 
plain  and  obvious  principles  of  law,  and  against  the  direc- 
tions of  the  judges  who  tried  the  cause  twice,  as  well  a» 
against  the  opinions  of  the  judges  at  bar,  there  ought  to  be 
a  third  trial  ;  otherwise  there  can  be  no  certainty  in  the  ^ 
principles  of  the  law.  In  cases  sounding  in  damages,  which 
properly  come  within  the  province  of  a  jury,  the  court  will 
seldom  or  never  grant  a  third  trial ;  or  in  matters  where 
law  and  facts  are,  in  a  great  measure,  blended  together. 
But  wherever  the  principles  of  law  are  outraged  by  these 
verdicts,  we  ought  uniformly  to  grant  a  third  trial,  so  as  to 
give  the  party  a  chance  for  justice.  The  case  of  Goodwin  v. 
Gibbon^  4  Burr*  2188.  is  in  point  on  this  head*— where  Lord 
Mamfield  said,  ^^  there  was  no  ground  to  say  that  a  new 
^^  trisd  should  not  be  granted  after  a  former  new  trial ;  there 
^^  is  no  such  rule  ;  a  new  trial  must  depetid  upon  arurwermg 
"  the  ends  of  justice^'^  Mr.  Justice  Tutes  was  clear  tiiat  a 
second  new  trial  ought  to  be  granted,  as  well  as  the  first,  if 
the  reasons  were  sufficient  for  granting  it*  Mr.  Justice 
Aston  concurred.  Mr.  Justice  Hewitt^-^t  granting  9 
new  trial  a  second  time,  must  depend  upon  the  circumstan-^ 
ces  of  the  case.  2  Morg.  Essays^  72,  7Z*  As  to  the  se* 
cond  part  of  the  motion  to  change  the  oenue,  we  cannot 
grant  it,  because  the  party  may  have  a  special  jury,  which 
he  has  not  yet  tried* 
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BUFORD  anhlSt  FanNEN.  Septp.mhcJ' 

Tenn. 

AN  action  of  trover  had  been  commenced  and  tried,  at     in  an  action 
Orangeburgh^  for  negroes  and  a  horse,  taken  by  the  defend-  ^L/'i'^of '  ihp 
ant  from  the  plaintiff's-  plantation,  during:  the  war.     I'he  p^'P^'tv,  and 
negroes,  it  appeared^  soon  afterwards  returned,  or  were  de-  ft-on*  t*^*^  t"»<^ 
Kvered  back,   but  the  horse  was  never  sent  back.     The  must  be  the 
plamttif,  aftfcr  proving  the  value  oi  jthe  horse,  wanted  to  give  mages  for  the 
evidence  of  consequential  damages  sustained  by  the  loss  of  *'^"^' 
his  crop  ;  but  Grimke,  J.  who  tried  the  cause,  refused  to 
let  the  plaintiff  into  such  kind  of  testimony,  in  the  present 
ibrm  of  action,  and  the  jury  found  a  verdict  of  40/.  being  ^ 

the  value  of  the  horse. 

The  present,  therefore,  was  a  motion  for  a  new  trial,  on 
the  ground  of  misdirection  in  the  judge,  and  for  refusing  to 
let  the  plaintiff  into  evidence  of  consequential  damages. 
After  hearing  Harper  for  the  motion,  and  Ford  against  it, 

RuTLEDGE,  Ch.  J.  was  of  opinion  that  this  kind  of  testis 
mony.mig^t  be  allowed  in  some  cases,  smd  was  for  granting 
a  new  trial* 

Waties,  J.  It  is  of  great  importance  to  keep  different 
issues  distinct,  that  the  parties  in  one  form  of  action  may 
not  be  surprised  by  evidence  which  belongs  to  another.  The 
evidence  which  the  plaintiff  wished  to  produce,  would  have 
been  admissible  in  tre^^fiass^  but  was,  I  think,  properly  re-  * 
jected  in  this  action.  Where  there  has  been  an  unlaxvful 
takings  either  trespass  or  trover  will  lie  ;  but  if  the  party 
proceeds  in  trover  he  waives  the  tort^  except  as  it  is  evidence 
of  a  conversion^  and  can  only  have  damages  for  the  value  of 
the  property  converted,  and  the  use  of  it  while  in  the  de-  ' 
fendant's  possession.  .  The  real  value  of  the  property  is  not 
Mways  the  sole  measure  of  damages  ;  if  the  conversion  of  it 
is  (or  may  reasonably  be  supposed  to  be)  productive  of  any 
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1792.  benefit  to  the  de^fendant,  the  jury  may  give  addiuooal  dama- 
ges for  it ;  as  where  trover  is  brought  for  money  in  a  bag, 
interest  ought  to  be  allowed,  by  way  of  damages,  for  the 
detention  ;  so,  in  this  case,  if  the  negroes  had  not  been  deli- 
vered, damages  could  be  given  for  the  labour  of  the  negroes ; 
for  the  use  of  money  or  negroes  is  a  certain  benefit  to  the 
party  who  converts  them,  and  he  ought  to  pay  for  it.  But 
where  he  acquires  no  gain  to  himself  by  the  conversion,  it 
does  not  appear  to  me  that  he  is  answerable  for  any  dama- 
ges above  the  real  value  pf  tlie^ung  converted  ;  if  he  was, 
he  would  be  answering  for  a  mere  delictum^  for  which  he  is 
not  liable  in  trGV£r*  By  waiving  the  trespass  in  this  action, 
which  the  plaintiff  must  do,  he  waives,  I  conceive,  every 
kind  of  personal  wrong  which  is  unattended  wUh  any  gain 
to  the  trespasser  ;  he  releases  him  from  every  thing  which 
death  would  release  him  from.  If,  lor  instance,  the  de« 
fendant  had  been  dead  at  xhe  time  of  bringing  this  suit, 
what  could  the  plaintiff,  in  any  form  of  action,  have  reco« 
vercd  from  his  executors  i  The  same  amount  which  he  has 
now  recovered,  and  no  more ,  that  is,  the  value  of  the  horse 
taken,  or  damages  for  the  use  of  the  negroes,  while  tliey 
V^ere  in  the  defendants  possession  ;  but  nothing  for  the  loss 
of  crop,  which  proceeded  ex  delicto^  and  produced  no  benefit 
to  the  defendant.  For  the  same  reason  as  this  action  is 
founded  in  property  only,  and  no  damages  can  be  allowed 
for  the  mere  delictum^  I  think  the  evidence  offered  was  wA 
admissible,  and  that  the  judge  was  right  in  refusing^it. 

Bay,  J.  tliought^  that  as  ih  an  action  of  trover  the  tori 
was  waived,  all  its  consequences  were  relinquished  with  it* 
The  very  nature  of  the  action  supposed  that  the  defendant 
came  lawfully  into  possession  ;  and,  if  so,  no  damages  could 
or  ought  to  be  given  till  the  true  owner  made  his  demand  s 
from  which  time  only,  damages  ought  to  be  calculated. 
And  where  no  speciiio  demand  was  proved,  then  from  the 
tip^e  of  the  commencement  of  the  action  ;  and  relied  on  th^ 
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of  Cwper  et  oA  v.  Chitttf  et  al.  1  Burr.  31.   where        1792. 
the  nature  of  this  action  is  particularly  defihed  1    also,  3       »  ^  ^ 
Burr.  1364,  65.     2  Eap.  353.  v. 

Fannen. 

Ruk  for  a  new  trial  discharged. 


The  Executors  of  Harbison  against  The  Administrators     Sef^tember 

of  GlL£S. 


Term. 


UPON  plene  adminhtramt  pleaded  in  this  case,  the  Notes  of  han(> 
question  was,  whether  a  note  of  hand  given  in  June^  1786,  Jj^  45^^^  ^^ 
was  become  a  specialty  by  virtue  of  the  45th  section  of  the  ^^^  °^cowt 
munty  court  act^  and  was  to  be  put  on  a  footing  with  bonds,  »«J.  p«^  «PO{J 
and  paid  in  average  with  them,  under  the  executor^s  and  atU  bonds,  and  to 
mnhtrator^s  law,  in  case  of  deficiency  of  assets  f  average  with 

Parker^  for  the  plaintiff,  urged,  that  this  clause  of  the  ^^'  ^^^ 
county  court  law  had  altered  the  common  law,  and  made  Jiie  executor^ 

^  '  law,  (in  case 

that  which  was  only  a  simple  contract,  a  specialty.  That  the  of  a  deficien- 
house  of  assembly  had  a  creative  power,  and,  in  this  in-  be   paid   ac- 

i_i  •j»^i»«  •.  i«i    cording  to  the 

Stance,  had  exercised  it,  by  giving  existence  to  a  new  kind  course  of  the 
of  specialty  unknown  to  the  common  law  ;  and,  of  course,  ^°'""**''*  **'^' 
had  given  the  same  kind  of  efficacy  to  a  writing,  without 
sealing  and  delivery,  which  belonged  to  one  with  all  these 
legal  solemnities  ;  and  had,  by  this  means,  put  notes  and 
bonds  upon  the  same  footing.  That  the  county  court  law 
having  thus  put  them  upop  an  equalit}-,  the  executors'  law, 
passed  ha  1789,  found  them  so.  That  the  26th  clause  of  this 
act,  classed  bonds  and  other  obligations  together,  as  of  equal 
degree,  and  expressly  directed  that  in  case  of  a  deficiency 
of  assets,  no  preference  should  be  given  to  debts  of  equal 
degree.  Besides,  the  word  obligation  in  the  executor'' s  la^v, 
'Xvas  of  the  same  import  as  the  term  specialty^  mentioned  in 
the  county  court  law ;  and  that  notes,  being  thus  made  spe- 
cialties, should,  according  to  the  legal  construction  of  the 


/ 


executor's  Uw,  be  considered  as  obliguiCHia,  and^bf  coursr, 
paid  in  average  and  proportioD  with  bonds. 

Foril,  for  the  defendant,  contended,  that  to  give  such  a, 
„  construction  to  the  clause  in  question,  was  an  absurdity  and  a 
solecism  in  terms  ;  for  specialties  in  law  were  instniHMnts 
under  hand  and  seal,  executed  and  delivered  with  tegal 
solemnities,  in  direct  contradistinction  to  loose  notes  and 
memorandums  in  writing,  which  were  iaferior  in  degree 
and  efficacy  to  them.  I'his  clause  in  the  county  cdun  acty 
was  never  intended,  he  said,  to  alter  tlie  common  law,  with 
regard  to  the  legal  import  and  ^caey  of  these  s<^mn  deeda^ 
but  only  to  regulate  the  practice  of  the  county  courts,  and  to 
blend  a  number  of  actions  together  into  one,  in  order  to 
prevent  confusion  which  might  arise  m  those  courts,  by  in- 
experienced practitioners,  unacq.uainted  with  the  nice  dis> 
tkictitHis  of  actions ;  for  it  expressly  decUrea  "  that  all 
"judgments,  bonds,  bills,  promissory  notes,  &c.  shall  con- 
*<  stitute  specialties,  and  that  all  suits  brought  on  them  in 
"  those  courts,  shall  be  by  action  of  debt  only"  which  shew& 
that  they  only  meant  te  consoUdatc  the  action  of  assumpsit, 
covenant,  and  debt,  into  one  common  mass.  This  must 
have  been  the  obvious  meaning  of  the  clause,  if  it  meant 
any  thing.  Besides,  the  common  law  was  never  ahered  by 
construction,  but  always  by  some  fxpress  and  posidve  actr 
It  was  a  maxim  of  the  common  Law  that  a  statute  made  In 
the  ajprmation,  without  a  negative  express  or  implied,  can- 
not alter  the  common  law.  3  Inst.  SOa  4  Bac.  641.- 
That  the  common  law  had  wisely  given  a  preference  to  so- 
lemn deeds  under  hand-and  seal,  on  account  of  the  care  and 
circumspection  used  in  the  making  and  delivery,  aad  that 
notWng  in  this  clause  positively  or  expressly  destroyed  this 
preference  given  by  the  common  law.  It  still  remained, 
although  notes  were  constituted  a  kind  of  specialty  for" 
bringing  the  action  of  debt  in  the  county  court,  and  there 
only.  lie  further  contended,  that  wherever  a  new  remedy 
was  given  by  a  statute  in  a  particular  case,  (as  the  present,)  ' 
this  should  not  be  construed  to  alter  the  common  law  it> 
any  other  than  the  particular  case*     11  Rep,  59.    H^ 
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298.    4  BaCn  647.     That  by  this  clause  a  new  remedy  was        1792. 
given,  to  wit,  the  action  of  </<?Af,  for  the  old  action  of  fl«-  xh^x'rs  of 
Btfmpsit  in  the  county  courts*     But  the  giving  this  new  re-     Haibison 
inedy,  did  not  alter  the  priority  or  precedence  which  bonds  The  Adm'w 
had  in  point  of  paj'ment  to  notes,  &c.     In  this  respect,  notes 
stood  precisely  on  the  same  footing  they  did  before  the  pass^ 
ing  of  the  law ;  that  at  all  events,  this  clause  in  the  act  was  a 
very  doubtful  one,  and  it  was  difficult  to  collect  from  it, 
whether  it  was  intended  to  alter  the  common  law  as  to  the 
efficacy  of  bonds  and  notes,  or  only  to  regulate  the  practice 
in  the  county  courts  ;  and  that  this  being  the  case,  it  was  a 
rule  of  law  that  all  obscure  statutes  ought  to  be  construed 

0 

according  to  the  ruks  of  the  common  law.  Win*  86.  4 
Bac.  647.  Giving  it  therefore  this  construction,  bonds 
must  have  a  preference  in  point  of  payment*  If,  however, 
a  doubt  could  arise  on  the  construction  of  the  clause  in  the 
county  court  law,  the  executors^  law  put  it  beyond  doubt ;  for 
it  expressly  directs  the  order  in  which  debts  should  be  paid, 
viz.  judgments,  mortgages,  executions,  rent,  then  bonds  and 
other  obligations^  and  lastly,  open  accounts,  &c.  not  a  word 
about  this  new  created  specialty  mentioned  in  the  county 
court  law :  on  the  contrary,  it  recognises  the  course  of  the 
tommon  law,  with  regard  to  payment  in  case  of  a  deficiency 
of  assets.  Bonds  and  other  obligations  are  classed  together 
as  of  equal  degree.  The  term  obligation  is  well  known  at 
common  law  to  be  an  instrument  under  seal,  in  contra- 
distinction to  bills,  notes,  &c.  which  are  only  promises 
iti  law,  and  inferior  in  their  nature  to  deeds  under  seal. 
Then  it  is  a  maxim- in  law,  that  where  a  statute  makes  use 
of  a  term  known  at  common  law,  it  shall  be  taken  in  the 
same  sense  as  it  is  taken  at  the  common  law.  6  Mod,  140. 
^Bac,  647.  The  word  obligation  therefore,  cannot  legally 
be  construed  to  mean  a  note  of  hand  or  bill,  not  under  seal, 
v^hen  it  is  known  in  law  to  be  a  deed  under  seal. 

The  Court  (present,  Rutledge,  Ch.  J.  Waties,  J.  and 
BaV,  J*)  were  clearly  of  opinion  with  the  defendants  on  eve- 
ty  ground.  That  the  note  in  question  ought  to  be  subject  to 
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t79S.  die  rules  of  the  common  Uw,  and  coidd  not  legally  be  paid 
v^"v*%^  in  average  and  proportion  with  bofub  or  deeih  under  seaL 
Harbison  That  a  contrary  adjudication  would  be  altering  the  com* 
The  Adm*n  VAon  law  by  oonstructiOD,  when  there  were  no  express  words 
in  the  clause  makiag  such  alteration.  That  the  clause  in 
the  county  court  act,  seemed  calculated  rather  to  regulate 
the  practice  in  those  courts,  than  to  change  the  legal  eft* 
cacy  of  deeds  under  seal,  or  placing  notes  or  nkemorandums 
in  writing,  without  seal,  upon  a  footing  with  them.  'I  hat 
at  all  events,  as  the  dause  alluded  to  was  involved  in  ob» 
acttrity,  and  contained  in  itself  a  glaring  contradiction  in  lo* 
gal  terms,  they  thought  it  was  the  duty  of  the  court  to  re- 
sort back  to  the  common  law,  and  make  that  the  rule  of 
their  decision  in  the  present  case ;.  and  the  more  especially, 
as  the  executor^s  law  recognised  the  principles  of  the  com- 
mon  law  in  the  payment  of  debts,  and  in  no  part  justified 
the  construction  contended  for  by  the  pbintiffi. 


Sk^femitr  Gratt  against  The  Executors  of  Handkinson. 


€rtn» 


Whereamt^t-      THIS  was  an  actiGD  of  debt  on  a  bond  given  for  a  tract 

teat  vas   Ihe      ^  ,  .  i         ,  . 

object  of  the  of  land.  The  defence  set  up  was,  that  the  object  which 
Stict  oTund^  Handkinson  had  in  view  in  the  purchasing  of  the  tract  of 
awiy'b/ i^eil  ^*°^>  ^^  *  miil'Seat  which  was  represented  to  be  on  it, 
a*iTOd"cauij  '^^  ^^^^  ^^  ^V  valuable  on  that  account,  being  chiefly 

to  reseind'the  pine  land* 
eoDtract,  and  ^,        -         ^ 

may  be  plead-       Shortly  after  the  purchase  by  Handkinson^  it  was  dis- 
againit     the  covered  that  an  elder  survey  included  this  seat  and  a  consi- 
the  eonsidera-  durable  quantity  of  fine  timber  land  adjoining,  by  which 
tlon  monejr.     means  the  great  object  the  purchaser  had  in  view  was  de- 
feated, and  the  rest  of  the  tract  rendered  of  little  value. 
Several  surveyors  were  called,  and  plots  produced  to  prove 
the  facts  above  stated. 


r 
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The  Court  (^present,  Rotlbdoe,  Ch.  J.  Bueke,  J.  and        t79«. 
Bat,  J.)  mentioned  to  the  jury,  Uiat  this  was  a  kind  of   *'^"^'''^' 
equitable  defence  which  formerly  belonged  to  the  juris*  r, 

diction  of  a  court  of  chancery,  but  that  courts  of  law  had  Handkinaon. 
lately  let  the  parties  into  it  in  a  court  of  common  law,  as  well 
as  in  a  court  of  equity,  on  the  ground  of  fraud*  That  this 
fraud  might  arise  either  from,  the  intent  and  design  of  one 
party  to  impose  upon  another,  or  it  might  arise  from  circum* 
'  stances  which  neither  party  knew  of,  or  could  foresee  at  the 
time  of  the  contract*  But  that  from  whatever  cause  it 
arose,  it  was  a  proper  subject  for  investigation  in  this  court, 
wherever  it  could  be  discovered,  or  traced  out,  and  came 
as  well  within  the  province  of  a  jury,  as  before  any  other 
tribunaL  That  every  case  however,  of  this  nature,  re- 
quired the  exercise  of  good  sense  and  sound  discretion  in  a 
jury,  in  order  to  distinguish  between  these  kind  of  contracts, 
which  ought  to  be  rescinded  entirely ;  a^d  those,  where 
the  party  was  entitled  to  an  abatement  of  the  price  only,  in 
proportion  to  the  injur\\  That  the  rules  of  the  dvil  law, 
which  had  been  incorporated  with  the  common  law  on  this 
head,  were  of  excellent  use  In  determining  every  question 
of  this  nature*  The  first  was,  that  wherever  the  defects  of 
a  thing  sold  were  so  great^  as  to  render  it  unfit  for  the  use 
the  purchaser  intended,  and  the  seller  represented,  in  such 
case,  the  contract  ought  to  be  rescinded.  Secondly,  where 
the  defects  were  not  so  great  as  to  warrant  a  recision  of  the 
sale  in  toto^  then  such  abatement  of  the  price  ought  to  be 
made  as  might  be  just  and  reasonable,  according  to  the  na« 
ture  and  extent  of  the  defects.  By  these  rules,  the  jury 
would  judge  of  the  present  case.  If  the  mill-seat  was  the 
grtat  object  which  the  defendants'  testator  had  in  view  at 
the  time  of  the  purchase,  and  the  remainder  of  the  land 
would  be  of  little  value  without  it ;  then  it  would  be  the 
duty  of  a  jury  to  find  for  the  defendants.  But  if,  again,  this  ' 
mill-seat  had  been  only  a  secondary  object  of  the  purchaser, 
and  the  remainder  of  the  land  would  not  be  materially  in- 
jured  by  it,  they  ought  to  make  such  a  reasonable  abate- 
ment as  would  niake  the  party  whole  for  any  injury  he 
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17^'        might  sustain  on  account  of  Ae  deficiency  or  defect,  which 
Gray        could  bc  deducted  from  the  amount  of  the  bond* 

V.  * 

The  ExVs  of 

Handkiuson,        The  jury  retired  a  few  minutes,  and  returned  with  a 
verdict  for  the  defendants. 


N.  B.  Upon  the  principles  of  the  foregoing  case,  a  great 
number  of  causes  have  been  determined,  both  for  defects 
in  the  quantity  and  qitaUty  of  lands  ;  and  for  unsoundness 
and  defects  in  negroes,  and  other  personal  property.  The 
case  of  Samuel  &f  William  Scott  v.  Denoan  is?  Co.  for  selling' 
a  negro  with  a  good  character^  when  he  had  been  previous- 
ly convicted  of  a  felony  ;  the  case  of  Bonneau  v.  Kelly ^  for 
selling  a  negro  as  a  good  carpenter^  who  knew  little  or 
nothing  of  the.  trade,  &c.  cummultis  aliis^  were  sdl  deter* 
niined  upon  the  above  principles. 


September     Smitu  and  LoRiNG  agcunst  FoLTz,  Survivor  of  FoLTZ  and 

*'""'"•  LORENS. 


Where  the       CASE  on  a  bill  of  exchange  against  the  acceptor,  for 

BPtepior  of  a  — ,  . 

bill  ha*  a  ha-  118/.  Boston  Currency.  The  bill  was  drawn  by  Parington 
on  mutual  &?  Ilussey^  merchants  in  Boston^  in  favour  of  the  plaintiiFs, 
bu ween  "him  ^^  Foltz  &?  Lorens^  in  Charleston*  When  it  was  presented 
er^thc^d^^cr  ^^^  acceptance,  neither  Foltz  nor  Lorens  were  at  home  ;  it 
shall  not  make  y^^A  therefore   accepted  by  Keller^  their  clerk,  for  them. 

use     of     a  r  •  '  ^ 

payee's  name  On  the  bill  becoming  due,  Foltz  &?  Lorens  refused  paying 

to    rt  cover   a  ,  . 

bill  which  has  it,  saving  they  had  no  effects  of  the  drawers  in  their  hands, 
e/"fo?^^non-  and  because  it  had  been  accepted  inadvertently  by  their 
Sh<T"here  is  clcfk,  who  was  ignorant  of  that  circumstance  at  the  time 
SuTtVom'^'h?'^  he  made  the  acceptance.  The  bill  was  accordingly  sent  back 
to  the  accep.  to  Smith  is?  Loring^  who  returned  it  to  the  drawers,  Pariiig^ 
tqn  i^  liusseyy  from  whom  they  received  payment. 
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Fordy  for  the  defendant,  stated,  that  he  had  witnesses  to        1792. 
prove  the  return  of  the  bUl  to  the  drawers,  and  that  the        g^j^J^ 
payee  had  received  payment,  consequently  they  had   no        j.J[^ 
right  of  action.     That  it  would  be  unjust  to  allow  the 
drawers  to  make  use  of  the  names  of  the  plaititiffs  to  re« 
cover  money  from  the  defendant,  when  the  plaintiffs  had 
been  paid,  and  when  there  was  a  balance  really  due  from 
the  drawers  to  the  defendants^  on  a  general  account.  i 

Fraset  objected  to  this  evidence,  as  it  would  affect  the 
credit  of  bills  of  exchange  in  the  hands  of  fair  holders.  But 

The  Court  ruled,  that  it  was  perfectly  regular  to  go  into 
the  evidence,  otherwise  it  might  be  so  contrived,  that  a 
payee  or  indorsee  might  be  paid  twice.  It  would  be  mani^ 
festly  unjust  to  permit  drawers  thus  to  make  use  of  the 
name  of  a  third  person,  or  persons,  to  recover  money  out 
of  the  hands  of  the  acceptor,  at  a  time  when  they,  the 
drawers,  were  in  the  debt  of  the  acceptor ;  because,  if  a 
suit  had  been  brought  by  the  drawers  themselves,  a  dis* 
count  might  have  been  set  up.  Here  no  person  is  injured 
by  permitting  the  testimony. 

Two  witnesses  were  then  sworn,  who  proved  the  facts 
as  stated,  upon  which  the  defendant  called  for  a  nonsuit, 
as  the  plaihtiffs  could  have  no  cause  of  action,  which  was 
ordered  accordingly.' 


Vbiol.  Jkxi 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURTS  OF  COMMON  PLEAS 

AND 

GENERAL  SESSIONS  OF  THE  PEACE,  &c. 

IN  THE  YEAR  1793. 


The  State  against  Gutridge. 

THE  prisoner  was  indicted  for  counterfeiting  a  ten  pound 
bill  of  the  paper  medium^  and  the  jury  found  him  guilty 
upon  the  second  count  of  the  indictment,  which  charged 
him  with  ^^  counterfeiting  a  bill  of  tlie  denomination  of  ten 
^'  pounds,  &c.  which  was  signed  with  two  of  the  names  of 
^^  the  commissioners.*'  It  was  moved  in  arrest  of  judg- 
ment, that  as  the  act  of  the  legislature  prescribed  a  par- 
ticular form  for  the  bills  of  the  paper  medium,  in  which 
the  signatures  of  three  commissioners  were  required,  and 
this  counterfeit  had  only  ttvo^  the  crime  was  therefore  not 
complete.  This  point  was  argued  before  all  the  judges, 
who  afterwards  delivered  their  opinions  separately. 

RuTLEDGE,  Ch.  J.  and  Judges  Grimks  and  Bat, 
thought  the  conviction  was  insufficient,  because  the  bill,  if 
real,  would  not  have  been  valid,  for  want  of  the  third  com*. 
missioner's  name,  and  could  not,  therefore,  be  the  subject 
of  an  offence  within  the  act.    The  case  of  the  King  v. 


January 
Seatimis. 


To  countci^ 
teit  H  ten 
pound  bill  of 
thiipujK'}'  mC' 
dinm  of  this 
state,  with  on- 
ly two  of  the 
commistion- 
en*  names  tor 
ity  is  not  felQ« 
ny  under  the 
act  of  assem- 
bly authorls* 
ing  the  emis« 
sion  of  attch 
bills. 
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fTose,  and  push  it  into  circulation,  I  am  of  opinion  that  the  ^^^^ 
prisoner  thereby  committed  the  oflence  which  the  act  in-  ^^  g^^^ 
tended  to  prevent.  And  whether  such  bill,  if  genuine,  ^.  \ 
were  void  or  not,  is  immateriaL  The  plain  reason  of  the 
case,  and  the  nature  and  consequences  flowing  from  the 
offence  make  this  evident ;  and  the  reasoning  is  well  sup- 
ported upon  the  weight  and  authority  of  Hawiswood^s  case, 
Let^s  case,  and  Sterling's  case,  reported  by  Leach.  Hawks*^ 
wood  was  convicted  of  forging  a  bill  of  exchange ;  the  bill 
was  written  on  paper  not  stampt^  which  would  have  made  it 
void  had  it  been  a  genuine  bill ;  yet  the  court  were  decided 
and  unanimous  that  the  conviction  was  right.  Lee^s  case 
was  similar  to  this,  and  decided  upon  the  same  principles^ 
'  A  similar  decision  was  made  in  Sterling's  case  ;  he  was 
convicted  of  forging  the  will  of  a  person  who  was  then 
living.  The  writing,  had  it  been  genuine,  would  have  been 
void  ;  for  there  could  be  no  such  instrument,  in  contempIa« 
tion  of  law,  as  a  last  will  and  testament,  until  after  die  death 
of  the  testator  ;  but  notwithstanding  the  invalidity  of  such 
a  will,  a  conviction  for  the  forgery  of  it  was  deemed  good* 
It  is  true  that  the  authority  of  Moffat's  case  appears  to  run 
against  these  decisions :  he  had  forged  a  biQ  of  exchange 
which,  as  the  law  stood,  would  not  have  been  valid  or  ne- 
gotiable, had  the  blU  of  exchange  been  real ;  the  forgery  of 
it  was  deemed  not  to  be  a  capital  offence*  But  to  this  there 
is  opposed  the  weight  of  the  three  cases  before  mentioned « 
and  what  is  of  greater  weight  to  my  mind^.the  plain  reason 
of  the  thing.  In  the  prosent  instance  the  prisoner's  offence 
consists,  not  in  passing  a  counterfeit  bill,  to  the  likeness  of 
one  that  might  be  good  or  bad,  but,  in  passing  a  bill  with 
such  a  reasonable  likeness  on  the  face  of  it,  with  such  strong 
features,  resembling  a  real  bill,  as  fitted  it,  and  did  answer 
the  purpose  of  passing  it  for  good  money,  and  thus  push  it 
into  circulation.  Whether  he  who  counterfeited  the  bill 
was  ingenious  and  accurate  or  not,  cannot,  in  my  opinion', 
make  in  favour  of  him  who^  passed  the  bill  in  this  case. 
The  fact  is,  .that  the  bill  passed  by  the  prisoner,  had  but  too 
much  the  similitude  of  a  real  one,  and  he  was  but  too  sue- 


the  nsdccd  eye  ;  and  this  obliteraUon  vna  not  badly  imitated 
by  omitting  the  signature  altogether.  It  condensed  and 
strengthened  the  deception,  and  thus  helped  the  counterfeit 
into  circulation  with  success,  and  therefore  remoTes  all  legal 
chum  to  such  an  interpretabon  as  can  subvert  the  prisoner's 
conviction.  In  giving  this  decision  there  is  one  circumstance 
that  gives  me  pleasure,  which  is,  that  the  opinion  I  give  is 
not  likely  to  affea  (he  life  of  the  prisoner.  However,  whe' 
ther  it  did  or  not  would  not  mfluence  my  judgment.  The 
duty  of  my  station  obliges  me  to  steer  a  course  widi  the 
rights  of  the  citicen  on  the  one  hand,  and  the  authori^  oC 
the  laws  oa  the  odier. 

Watieb,  J.  The  crime  which  the  htW  desctibes,  and 
which  it  intends  to  punish,  is  a  counterfeiting  at  the  paper 
medium.  The  question,  then,  is,  whether  the  verdict  of  the 
jury  is  a  good  conviction  of  this  crime  ?  It  appears  to  me 
to  be  so,  both  from  a  reasonaUe  and  a  literal  construction  of 
the  act.  In  establishing  the  paper  medium  as  a  ai^titute 
for  money,  it  was  necessary  to  protect  its  credit  and  circula- 
tion. It  was  necessary,  therefore,  to  provide  for  the  safety 
of  the  bills,  from  the  time  of  their  issuing  unul  they  ceased 
to  pass  current ;  to  guard  them  from  counterfeits,  not  only 
in  the  original  perfea  form,  but  in  the  future  altered  and 
defaced  state  which  use  or  accident  tnight  occasion  ;  other* 
wise,  the  security  proposed  would  be  only  temporary,  and, 
after  a  short  time,  these  bills  would  be  exposed  to  all  the 
mischief  which  the  law  intended  to  prevent.  From  the 
daily  and  houriy  use  of  them,  diey  would  aeoo  ihangc  dwir 
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appearance  ;  some  would  be  torn,  others  in  part  obliterated,  I79d. 
and  most  of  them  materially  differ  from  the  fair  state  in  xheSutc 
which  they  first  issued.  All  this  has  actually  happened ;  ^  iHdcc 
and  every  one  knows  that  many  of  these  bills  have  now  only 
tivo  of  the  commissioners'  names  visible  on  them.  But 
they,  notwithstanding,  pass  current,  are  received  in  payment 
of  taxes,  and  in  all  other  payments,  without  the  least  scruple 
or  distrust ;  for,  adthough  the  signature  of  one  of  the  com* 
missioners,  from  some  imperfection  in  the  ink,  is  now  wantp> 
ing,  yet  it  is  known  that  they  all  once  possessed  it,  and  die 
want  of  it  is  no  objection  to  their  currency*  If,  then,  they 
are  current,  they  must  be  valid;  and,  if  they  are  valid,  a 
counterfeit  of  them  in  this  state  must  be  an  offence  within 
the  act.  I  can  therefore  see  no  similitude  between  this  case 
and  the  case  of  Moffat.  In  that,  there  was  a  forgery  of  sk 
bill  of  exchange,  which;  if  real,  would  have  been  void;  in 
this,  there  is  a  counterfeiting  of  a^bill  of  the  paper  medium, 
ftrhich,  if  a  true  one,  irould  be  vaUd.  The  reason  in  one 
case  is  essentially  different  from  the  reason  in  the  other. 
A  bill  of  exchange  has  only  a  temporary  existence  \  a  new 
bill  is  made  for  every  new  occasion  ;  soon  ceasing  to  circu** 
late,  because  its  purposes  are  soon  answered  ;  it  is  not  liable 
to  suffer  any  change  iu  its  appearance,  from  frequent  circu* 
lation,  and  if  there  should  be  any  material  defect  in  it,  there 
would  be  no  room  to  presume  that  it  was  occasioned  by 
use,  but  the  presumption  would  be,  that  it  was  an  original 
defect ;  it  would  not,  for  this  reason,  be  received  in  pay- 
ment, and  any  counterfeit  of  it,  in  this  state,  would  not, 
therefore,  be  a  crime,  because  it  would  not  be  apt  to  impose. 
But  the  paper  medium  has  a  permanent  existence,  it  serves 
the  purposes  of  gold  and  silver,  and  it  changes  its  appear* 
gnce  by  use  ;  it  is,  nevertheless,  still  current,  and  will  con- 
tinue to  be  so  until  it  is  decried  b)'  law  or  by  popular  opi« 
nion.  From  a  further  view  of  it,  its  legal  analogy  to  coin 
will  appear  more  fully  ;  and  if  we  compare  the  cases  rela«  . 
tive  to  the  counterfeiting  of  coin  with  this  case,  it  will  b^ 
difficult  to  discriminate  between  them*     It  is  objected  that 
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1799.  the  paper  medium  is  the  creature  of  a  positive  act ;  that  the 
signature  of  three  commissioners  is  essential  to  it;  that  there* 
fore  this  form  must  be  observed  in  a  counterfeit.  But  coin 
^'  is  also  the  creature  of  law  j  for  it  is  made  legal  here  by  a 
positive  act,  which  legitimates  various  foreign  coins,  and  iu 
fill  of  them  a  particular  form  or  impression  is  also  essential. 
In  England  the  legitimation  of  coin  is  always  by  indenture^ 
between  'the  king  and  the  master  of  the  mint,  which  pre- 
scribes the  weight,  denomination,  impression,  &c«  and  with- 
out this  the  counterfeiting  of  it  would  b^  no  criq[ie.  HalCy 
P.  6.  196.  A  particular  impression  is  essential  to  it.  Id* 
And  yet,  in  the  case  of  the  King  v.  Wikon^  Leach^  322*  a 
counterfeit  shilling,  -without  the  vestige  of  impression^  was 
held  a' complete  act  of  treason,  within  the  statute  of  25  Ed. 
III.  for  it  had  a  reasonable  likeness  to  the  curre?2t  coin* 
Why  not  allow  the  same  construction  to  our  act,  which  has 
also  for  its  object  the  protection  of  a  current  money  ?  The 
mischief  of  the  crime  does  not  consist  in  making  a  critical 
copy  of  every  part  of  a  bill  of  the  paper  medium,  for  all  this 
may  be  done  without  doing  any  injury,  if  the  resemblance 
to  the  true  bill  is  not  suiHcient  to  deceive,  but  the  mischief 
consists,  as  in  the  case  of  coin,  in  making  such  a  likeness  to 
it  as  will  be  apt  to. impose  and  pass  current.  1  his  is  the 
kind  of  counterfeit  which  tends  to  cheat  tlie  public,  and 
weaken  commercial  faith  ;  and  this  must  have  been  the  kind 
which  the  law  contemplated,  or  the  penal  clause  would  now 
be  impotent ;  for  the  only  counterfeits  that  will  be  probably 
attempted  in  future,  will  be  such  as  bear  a  similitude  to  the 
worn  and  altered  state  of  these  biUs,  (which  is  the  present 
state  of  most  of  them,)  because  the  semblance  of  long  use 
will  be  apt  to  gain  greater  confidence,  and,  of  course,  be  less 
liable  to  detection.  As  such  counterfeits  are  the  most  dan- 
gerous,' it  may  be  fairly  presumed  that  the  legislature  had 
them  chiefly  in  view,  and  that  as  the  true  bills  would,  in  the 
course  of  constant  circulation,  unavoidably  suffer  some 
change,  the  law  was  intended  to  protect  them  in  every  state 
of  their  current  existence.  They  are,  without  doubt,  th.e 
kjcd  bills  of  the  paper  medium,  however  changed  and  ^- 
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&cecl  they  may  be,  as  long  as  they  are  current ;  like  English 
shillings,  which  are  the  leq'al  coin  while  they  pass,  although 
they  have  lost  their  impression.  It  appears  to  me,  then,  to 
follow  necessarily,  that  a  counterfeit  of  a  bill  in  this  state 
which,  if  real,  would  be  a  current  one,  is  a  complete  oflPenct; 
within  the  law,  and  therefore  I  think  the  conviction  righu 
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FoTHFRiNGHAM  against  Tlie  Executors  of  PHiCE.  Jfmtm^ 


THIS  was  an  action  of  assumpsit  upon  a  bill  of  ex- 
change, by  the  indorsee  against  the  executors  of  the  in* 
dorsen 

The  declaration  contained  two  counts  ;  1st.  A  common 
count  by  an  indorsee  against  the  executors  of  the  indorser^ 
under  the  law  of  merchants.  2d.  A  special  count,  by 
which  he  made  himself  liable  by  his  promise  to  pay  it. 

l-he  circumstances  were  these  :  on  the  1st  of  yitly^  1784, 
James  Neilson  drew  the  bill  in  question  for  five  hundred 
guineas,  at  sixty  days,  on  Samuel  &?  Moses  Myers^  in  Am* 
sterdam^  in  favour  of  William  Price^  the  defendants'  tes- 
tator. This  bill  afterwards  came  into  the  hands  of  the 
plaintiff,  by  indorsement;  on  the  the  30ih  oi  August^  1784, 
It  was  presented  and  noted  for  non-acceptancey  but  was  not 
protested  for  non-payment  till  the  4th  of  November ^  1785, 
and  returned  in  February ^  1786.  In  support  of  the  first 
count,  the  bill  and  protest  were  produced  in  the  usual  form. 
And  in  support  of  the  second  count,  a  witness  proved, 
that  upon  receiving  advice  that  the  bill  was  refused  in  AV 
veJnber^  1784,  he  called  and  gave  Pr'fce  a  verbal  notice  of 
it,  and  that  a  few  days  after,  Price  called  on  him  and  said 
that  Neilson  had  directed  an  attorney,  to  secure  the  payment 
out  of  some  bonds  he  had  placed  in  his  hands  for  recovery. 
That  on  the  2d  of  Jtme^  1785,  he  wrote  Price  a  letter  on 
the  subject,  and  that  he   then  promised  pai/ment.     That 
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aottung  further  passed  between  them  respectiDg  it  till  the 
"^  biU  and  protest  made  their  appearance  in  February,  1786. 
It  came  out  also  from  other  testimony  in  the  course  of  the 
1  or  oAuse,  that  other  bills  which  NtiUon  had  drawn  in  the  8um< 
merof  17B4,  had  been,  returned  in  the  spring  of  1786, 
duly  protested,  and  that  he  had  duly  taken  them  up,  par- 
ticularly one  for  600A  to  Mr.  Blaciloci,  and  another  for 
1,000/.  in  favour  of  Mr.  Le^arf. 

For  the  defendants,  it  was  contended,  that  the  deceased, 
Frke,  was  never  chargeable  by  the  law  and  custom  of 
merchants,  on  account  of  the  laches  the  holder  had  been 
guilty  of  in  not  returning  the  bill  in  due  ume,  when  Neilson 
was  solvent,  and  when  he,  Price,  could  have  compelled 
him  to  give  him  security  for,  or  paid  the  amount ;  both  of 
win  h  he  was  prevented  from  doing,  by  not  receiving  the 
bill  and  protest,  either  for  non-acceptance  or  non-payment 
in  due  time.  That  as  to  the  promise  to  pay,  it  was  made 
under  an  impreBsion  and  idea  that  every  step  which  the  law 
ef  merchants  made  necsssary,  had  been  taken  by  the  pUiiw 
tiff,  or  his  agents  ;  the  lachet  of  the  holder  being  then  utter- 
hf  unknown  to  him  ;  and  that  had  he  been  apprised  of  that 
eircumstance,  he  sever  would  have  made  such  .'  promise ; 
and,  therefore,  under  these  circumstances,  it  was  con- 
tended his  promise  was  not  binding. 

For  the  plaintiff,  it  was  answered,  that  where  a  drawer 
has  no  funds  in  the  hands  of  a  drawee,  there  no  protest  i» 
necessary  in  an  action  against  the  the  drawer ;  because  he 
cannot  possibly  suffer  any  damage  for  want  of  protest.  S 
Burr,  aero,  2671.  Durn.  W  East,  408.  And  that  the 
same  reason  should  hold  good  with  regard  to  an  indorser. 
That  at  all  events,  a  person  may  waive  a  right  or  benefit 
which  [he  law  gives,  and  that  ought  to  charge  him. 

For  the  defendanu,  in  reply,  it  was  admitted  that  wbere 
a  drawer  has  no  funds  In  the  hands  of  the  person  on  whom 
he  draws,  no  notice  or  protest,  in  an  action  against  him,  is 
necessary,  for  the  reason  mentioned ;  but  it  is  very  dif- 
Arent  in  an  action  against  an  innocent  indorser,  who  knows 
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laotfaing  of  such  circumstance.     As  to  him,  therefore,  it  is     '  i703. 

indispensably  necessary,  that  he  may  be  enabled  to  secure     jp^'j,r-|,yrt 

himself  from  the  drawer.     That  if  the  protest  had  come  in         *»«» 

due  time,  Price  could  have  compelled  Ntilson  to  have  paid  Executom  tf 

6r  otherwise  secured  him*     But  as  it  did  not,  it  was  option- 

al  in  Neilson  to  do  it  or  not,  as  he  thought  proper ;  and  al« 

though  he  promised  to  give  his  attorney  orders  to  pay  it 

out  of  bonds  and  notes  in  his  hands,  he  never  did  it»     In 

the  other  cases,  where  the  protests  were  sent  out  in  time, 

the  indorsers  were  secured  and  paid ;  but,  owing  to  the 

plaintiff's  neglect,  the  indorser  in  this  case,  was  not ;  for 

Neilson  became  insolvent  soon  after  the  hill  arrived  in  178d» 

That  as  to  the  promise  made  by  Price  to  pay  this  note,  it 

was  void :  for  it  is  clear  law,  that  if  a  person  not  bound  by 

taw  make  a  promise,  under  a  concealment  of  facts,  or  an 

ignorance  of  them,  he  shall  not  be  bound  by  it.     1  Durn* 

ilf  East^  712.  169,  170.     In  the  present  case^  the  bill  was 

not  protested  for  fourteen  months  after  it  became  due,  of 

all  which,  Price^  the  indorser,  was  totally  ignorant.     He 

promised  under  an  idea  that  all  was  regular,  and  that  he 

was  by  law  chargeable ;  and  as  he  was  not,  such  a  promise: 

is  void. 

All  the  judges  were  present  at  this  trial,  and  were  unani« 
mously  with  the  defendants  on  both  grounds,  to  wit,  that 
where  a  drawer  has  no  eiFvcts  in  a  drawee^s  hands,  no  pro- 
test as  between  them,  is  necessary  ;  but  where  an  indorser 
is  to  be  chargeable,  it  is  necessary.  In  the  first  case,  it  is 
a  fraud  in  the  drawer  to  draw  without  funds  ;  he  cannot 
possibly,  therefore,  be  injured :  besides,  it  is  a  maxim  that 
no  man  shall  take  advantage  of  his  own  wrong.  But  with 
respect  to  an  innocent  indorser,  he  has  no  other  way  to 
compel  a  drawer  to  do  him  justice,  but  by  having  the 
protest  in  his  possession,  to  enable  him  to  call  regularly  on 
him.  It  is  clear,  therefore,  that  Price  was  not,  on  ac- 
count of  this  laches^  chargeable  by  the  law  of  merchants. 
As  to  the  promise,  it  was  evidently  made  under  an  idea 
that  he  was  by  laxv  liable^  when  in  fact  he  really  was  rrott 
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trgs.        ttid  that  so  being  made,  uoder  an  ignorance  of  the  circum^ 

^^"^■"^^     ataoces  of  this  case,  it  was  in  itself  void. 
TMhenag- 

KietMm  «r      Verdict  for  defendants. 
Prttc- 

Finckney  and  I^rier,  for  jdaintiff. 
Rtuledge,  for  defendantih 


'tS^      James  and   Shoehaker  offttinst   M'Creuis    and   Co.ii- 


imiere  pmdt  THIS  was  an  action  tried  before  a  speeiai  jury,  for  a 
CO  fuMtn,  quantity  of  iron  stupped  and  consigned  by  the  plaintiffs, 
J^J^'dJ  who  were  factors  in  Philadelphia^  to  the   defendants  ia 

ud  thej,  ia  The  defendant  pleaded  a  discount  of  four  casks  of  indi- 
h*nM  Oicir  go,  which  they,  in  their  turn,  had  shipped  and  consigned  to 
them  m  the  the  plaintiRs  in  Philadelphia^  which  nearly  balanced  the  de- 
to.menhwii,  mand  for  the  iron. 

HmTrf^wte!  The  plaintiffs  in  reply,  admitted  that  these  four  casks  of 
w"^rr''"b^'^  indigo  came  to  their  hands  ;  but  as  there  was  not  a  ready 
eonici    inioi-  gale  for  that  article  in  Philadelphia  at  the  time  of  its  arrival. 

Tent  i  (he  f»o-  .  ^  , 

ton  ihkii  not  they  had,  m  order  to  enhance  the  price,  sold  it  at  three 
viith  tiiB  iuu.  months'  credit,  to  one  Mr.  Borger,  a  merchant,  then  in 
good  credit ;  but  before  it  became  payable,  he  became  in^ 
solvent,  and  they  never  received  any  thing  for  it.  It  also 
appeared  from  the  evidence  of  a  witness,  who  had  been  a 
clerk  in  the  plaintiffs'  house  at  the  time  of  the  transaction* 
that  it  was  then  usual  and  customary  among  the  merchants 
and  factors  in  Philadelphia^  to  sell  indigo  on  that  credit ; 
and  that  no  orders  to  the  contrary  accompanied  the  inilig'V 
when  consigned. 
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For  the  defendants  it  was  then  urged^  that  they  bad  givn  l^^' 

no  directions  to  sell  on  a  credit ;  and  that  as  the  plaintiffs  had  jnmcs  and 

taken  upon  them  to  give  a  credit  without  their  orders  or  per^  °^-^^   ^ 

mission  for  that  purpose,  that  they  were  therefore  respoast-  ^'^'J,!!™  ^ 
ble. 

After  hearing  the  plaintiffs*  counsel  in  reply^ 

The:,  Court*  In  general,  every  factor  is  bound  to  sell 
goods  consigned  to  him  for  ready  money  only,  unless  he 
has  some  discretionary  powers  given  him,  or  has  orders  to  . 
the  contrary ;  or  unless  the  iisi^e  and  course  of  trade  at 
the  place  where  the  sales  are  made,  will  warrant  it ;  ia 
which  case,  such  usage  and  cusUm  will  justify  the  factor  m 
making  the  sales  conformably.  In  the  present  case  it  ha» 
been  proved  to  have  been  the  course  of  trade  in  Philadel^ 
phicj  to  sell  indigo  at  three  months'  credit,  when  this  sale 
was  made  ;  and  the  plainuffs  did  neither  more  nor  less  than 
every  other  merchant  or  factor  did,  and  therefinre  they 
come  within  the  rule  of  law  above  laid  down. 

The  Jury^  without  quitting  their  box,  returned  a  verdict 
for  the  plaintiffs  to  the  full  amount  of  their  demand* 


Snipes  against  The  SHEKirr  of  Charle^tok  District*       TuSS^ 

THIS  was  a  rule  served  on  the  sheriff,  to  shew  cause  why  vnitrt  •• 
certain  monies,  levied  on  the  plamtiff's  execudon,  against  SITSd  o?4 
one  M^FarUme^  should  not  be  paid  over  tp  him  in  discbarge  -^^y^^^^ 

of  the  debt,  »  day,  it  does 

*  not    lose   It* 

The  objection  to  paying  over  the  money  was,  that  there  Uen  or  5md» 
was  an  execution  in  the  sheriff's  office,  prior  to  that  of  the  but  only  lu 
pl^tifTs,  lodged  by  Daniel  CfHara^  who  insisted  that  the  ^l^-hHSi 

•oiaipeDces  on  the  dcUvcry  of  it  to  th|^  thcriff. 


I 
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^703.        money  should  be  paid  over  to  him,  as  he  had  the  first  liei^ 
c  .  on  the  ffoods  levied* 

Snipes  o 

1*.      *^     «fl.      '^^  ^*  again  it  was  replied,  that  0^ Hards  execution 

The     SbeniT  •  •  «  •  ■»  • 

^  chariiistoB  had  ntver  been  renewed  withm  the  year  and  a  day  previous 
to  the  lodging  of  i!cMt  fieri  facias  in  this  suit ;  and  that  he 
had  consequently  lost  his  lien  on  M^Farlane*8  goods,  which 
left  an  opening  for  the  present  plaintiff  to  come  in  for  his 
demand  ;  so  that  the  question  was,  to  which  of  the  plain- 
tiffs,  the  money  ought  to  be  paid-— whether  to  the  party 
plaindff,  in  the  first  or  second  execution  ? 

There  were  no  leas  than  three  learned  arguments  on  this 
question.  In  the  first  place,  it  was  admitted  by  all  parties 
that  by  the  conuaon  law,  ih^  fieri  facias  bound  the  defend- 
ant's goods  from  the  test  of  the  writ,  so  that  any  sale  made 
afterwards  was  void ;  heeattse  the  goods  were  from  tbat 
time,  attendant  on  th^  exeeution,  to  answer  the  plaintiff's 
demand*  That  many  inconveniences,  however,  had  been 
experienced  £ram  ^Ha  retrospective  operation  of  the  execu- 
tkm,  in  Unding  tlie  goods  from  the  test  of  the  writ,  so  s^ 
to  make  sales  uneextain,  especially  as  the  parties  frequendy 
Icept  these  executions  by  them  privately,  so  that  no  purchaser 
eould  know  whether  the  defendant's  goods  wereboundornot, 
which  was  inlroductory  of  the  wise  regulation  in  the  statute 
of  frauds,  which  declares  that  the  defendants  gaods  shall  be 
bowidonly  by  delivery  of  the  writ  to  the  sheriffs  who  was  to 
mark  on  the  back  of  it  the-  day  aad  year  of  its  delivexy  ; 
which  was  in  fact,  no  more  than  restoring  the  old  common 
Utv,  which  supposed  the  writ  to  be  delivered  to  the  sheriff 
immediately  from  th6  test;  So  that  with  regard  to  die  time 
of  the  commencement  of  the  lien  of  the  execution  on  the 
defendant's  goods,  both  by  the  common  law  and  the  statute 
of  frauds,  all  the  parties  agreed* 

But  the  great  difference  in  opinion  was,  with  regard  to 
the  loss  of  this  lien*  On  the  part  of  the  present  plaintiff. 
Snipes^  it  was  generally  contended,  that  on  the  expiration  of 
the  year  and  day,  after  lodging  die  execution  in  the  sheriff '^s 
dffice,  the 'lien  on  a  defendant's  goods  ceased*  That  if  tlie 
Qen  was  continued  a  day  longjer,  jt  might  for  a  ye^r,  or  ar;}^ 
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f;iven  length  of  time,  and  ao  there  would  be  no  end  to  it»        179& 
which  would,  it  was  contended,  be   absurd.     That  as  the    ^^^"'^^'^^^ 

f  Snipo 

execution  had,  on  the  expiration  of  the  year  and  day  agreea-  t. 

ble  to  this  doctrine,  lost  its  lien,  if  any  other  execution  step*  of  chu-iestoo 

ped  in  before  a  renewal  of  the  former  one  by  scire  faciaSy  it      l^**^**^ 

had  by  construction  of  law,  a  preference ;  and  that  as  there 

has  been  no  renewal  of  G^HotcIb  execution,  in  that  case, 

Snipes  was  well  entitled  to  have  the  money  in  the  sheriff '« 

hands. 

On  the  other  hand,  again,  it  was  insisted  by  the  counsel 
against  the  motion,  that  the  execution  did  not  lose  its  Hen 
ox  binding  efficacy^  on  the  expiration  of  the  year  and  day, 
only  its  active  energy.     That  by  the  statute  of  frauds,  the 
commencement  of  the  lien  was  created  by  the  delivery  of 
the  etecution  to  the  sheriff,  which  was  a  right  given  to  the 
plaintiff ;  and  that  by  virtue  of  this,right,  the  defendant's 
goods  Vere  attendant  upon  the  execution,  for  satisfaction  of 
the  plaintiff's  demand*     That  neither  the  common  law,  nor 
the  statute  of  frauds,  fixed  any  period  to  the  duration  of  thi/i 
lien  and  that  therefore  of  necessity,  it  must  remain  till  final 
satisfaction  was  made.      It  was  admitted  by  them,  that  a 
{daintiff  could  not  proceed  upon  his  execution  after  a  year 
and  a  day,  without  renewing  it  by  scire  facias.      But  if  a 
younger  execution  forced  a  sale  of  the  defendant's  goods^ 
they  must  be  sold  subject  to  the  prior  lien,  and  of  course 
9uch  prior  execudons   must  be  first  paid  off,  in  the  same 
manner  as  prior  mortgages  must  be  paid  off  first,  when 
sales  are  made  upon  subsequent  ones.      It  was  further  in- 
sisted, that  the  practice  hitherto  had  been  to  pay  off  prior 
executions,  which  bad  not  been  renewed,  upon  sales  forced 
by  younger  executions  ;  and  it  was  the  duty  of  the  court  to 
support  such  a  practice,  as  by  far  the  greatest  part  of  the 
personal  property  sold  under  execudon  since  the  year  17 B5^ 
was  appropriated  in  this  manner,  to  the  eldest  executions 
first     That  to  unravel  such  a  multitude  of  cases,  and  call 
in  question  such  a  mass  of  property  as  would  be  affected  by 
(lobg  away  such  a  practice,  would  be  throwmg  the  country'' 
V9V  I-  ?p 
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1T93. 
Snipes 

V. 

The  Sheriff- 

oi  Chitrlcston 

District 
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into  a  prodigious  scene  of  confusion  and   distress.      The 
cases  the  counsel  relied  on,  were  2  Bac.  362.     Carth.     S 

Shaw.  * 

The  Court  took  time  to  consider,  and  afterwards  deli- 
vered their  opinions,  seriatim. 

RuTLEDGE,  Ch.  J.  was  of  opinion  that  the  execution  lost 
its  efficacy  at  the  expiration  of  the  year  and  day,  until  re* 
jiewed  by  a  scire  facias^  and  that  this  had  been  the  former 
practice  in  this  country. 


y 


Burke,  Grimke,  Waties,  and  Bat,  Justices,  were  of  a 
contrary  opinion.  That  the  execution  did  not  lose  its  bind^ 
ing  efficacy  on  the  expiration  of  the  year  and  day,  only  its 
active  quality  ;  and  ^hat  when  sales  were  made  under 
younger  executions  the  goods  were  subject  to  all  prior  ones, 
and  they  must,  and  ought  to  be,  paid  off  first  in  order, 
agreeable  to  their  seniority.  That  whatever  might  have 
been  the  former  practice  of  the  country,  they  thought  the 
reason  and  justice  of  the  thing,  as  well  as  the  peculiar  situa- 
tion of  this  country  since  the  peace,  owing  to  sheriffs'  sales^ 
bills,  and  instalment  laws,  which  prevented  plaintiffs,  for 
years,  from  recovering  their  money,  justified  then^  (even  if 
it  was  a  doubtful  case  in  point  of  law,  which  they  by  no 
means  thought)  to  support  the  practice  of  the  sheriff  in  pay<f 
ing  off  the  eldest  executions  first. 

Rule  discharged. 
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AtKIHSON  againat  TeASDALE.  Jamuiry 

ASSUMPSIT  for  fifty  barreb  of  rice,  of  the  value  of  ^f^\  ""*''{ 

^  ^    '  a  factor  to  a^ 

128/.  12«.  Ad.  sQld  by  one  Fardo.  a  factor,  who  afterwards  purchaser   oi* 

rice,  fccc.  cau- 

became  insolvent*  not  be  set  oft 

The  defence  set  up  was,  that  the  rice  was  purchased  from  ^^iiKst  ihc  dc 
Fardo^  and  the  defendant  being  in  possession  of  Fardo's  "'^^n  .r^)vi?- 
note,  as  ako  of  a  bo^d,  assigned  over  to  him^  he  contended  f  *» .  t>»^"5"' 
he  had'  a  right  to  set  them  off  against  the  purchase-money  sucU  purcha-^ 
for  the  rice,  as  in  the  transaction  he  had  nothing  to  do  with 
Atkinson^  the  present  plaintiff*     But 

The  Court  (present,  Rutledge,  Ch.  J.  Grimke,  J.  and 
Bay,  J.)  overruled  the  plea  and  di3count,  being  clearly  of 
opinion  that  the  factor,  in  this  case,  was  only  the  servant  of 
his  principal,  and  that  the  property  remained  in  him  till 
actual  payment  of  tUe  money.  That  payment  to  the  factor, 
it  is  true,  would  have  been  good  payment  to  the  principal, 
if  there  had  been  any  receipt  to  shew  it  had  been  made* 
But,  on  -the  other  hand  again,  there  was  neither  law  nor 
justice  in  favour  of  the  purchaser's  setting  up  a  debt  due 
from  the  factor  to  him,  (much  less  to  third  persons,  and  ne- 
gotiated to  him,)  against  the  fair  demand  of  the  original 
owner*  In  fact,  it  would  be  neither  more  nor  less  than  . 
robbing  one  man  to  pay  the  debt  of  another* 

Verdict  for  the  plaintiff. 


s     ' 
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|R^8ed  their  fixed  determinadon  to  adhere  to  their  opU        1793. 
tiions,  they  -were,  by  coDsent  of  the  parties  tm  the  suit,    ^^^^^'''^^^^ 

J,       .        J  Executn'rg   of 

tStsmissea*  Uodfrtj 

V. 

Forrest 


Buix  agaifiH  Horlbegk.  ji%7c/«i 

THIS  was  an  action  of  repkvin*  The  ease  nras,  tiiat  one  ,  ^^I  ^^^ 
CM  had  rented  a  tenement  from  the  present  defendant  and  cidemaiiy  oa 
avowant ;  and  there  being  dne  for  t«nt  in  an«ar45A  he  isdistm^bie 
seized  die  plaintiif's  negro,  who  happened  to  be  ibund  mri-  by^the'tenanC 
dentally  on  die  premises*  So  that  the  simple  question  was,  the^^roplr^ 
whether  the  negro  of  a  diird  person,  accidentaiily  found  on  ^^  ^^^^  teo^siX 
the  premises  of  a  landlord,  could  be  dktratnod,  far  rent  Aim 
by  the  tenant,  or  not  ?  ' 

Lte^  for  the  avowant,  contended,  that  bjr  the  <:Qim)feoci 
law,  any  and  all  the  goods  and  diattels  found  on  the  premi-* 
ses,  were  diatrainable  for  cent  in  arreai;.  That  it  was  not 
the  busmess  of  the  landlord  to  inquire  into  the  right  of  pr6« 
perty  of  his  tenant  to  any  goods  aetualkf  m  \m  possession-*'**' 
it  was  enough  diat  they  were  00  die  premises ;  otherwise  it 
would  be  easy  for  a  tenant  to  colUide  with  anodier,  ex« 
change  property  for  a  few  days,  until  he  could  mov^e  from 
a  house,  and  thereby  defeat  the  right  of  the  landlord  to  this 
summary  mode  of  redress  by  distress.  That  it  had  been 
the  constant  practice  in  this  country  heretofore,  to  consi- 
der negroes  found  on  leased  premises  as  liable  to  a  distress. 

Pringle  and  Desaussurey  contra^  admitted  the  doctrine 
contended  for,  as  to  every  species  of  personal  property,  ex^ 
eepting  negroes.  As  to  them,  the  common  law  could  not 
apply,  because  slavery  was  unknown  in  Engbnid^  from 
whence  we  borrowed  the  principks  bf  the  common  law  ; 
consequendy,  such  a  species  of  property  could  never  have 
been  in  the  contemplation  of  the  common  law^  The  doc-* 
trine  of  slavery  was  a  part  of  the  civil  law,  and  incorporated 
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ms^  ^  into  the  policy  of  this  countty  from  high  considerations  of* 
necesdty  and  utility.  Every  rule,  therefore,  respecting 
slaves,  must  be  taken  from  the  civil  law,  or  governed  by  die 
local  circumstances  and  situation  of  South-Carolina.  The 
law  of  distress  was  unknown  to  the  civil  law.  Upon  the 
local  situation  of  this  country  alone,  then,  the  case  should  be 
governed.  They  .further  urged,  that  it  would  be  extremely 
inconvenient,  indeed,  to  the  citizens  of  this  country,  if  the 
doctrine  contended  for  were  to  prevail.  That  negroes  had 
a  volition,  or  will,  of  their  own,  and  could  not  be  restrained 
from'  going  into  a  neighbouring  plantation,  or  inclosure,  and 
mixing  with  other  negroes.  To  subject  them,  cherefore« 
under  such  circumstances,  to  the  rigid  doctrine  of  distressi 
if  fouhd  on  premises  occupied  by  a  tenant,  would  not  only 
be  unjust,  but  contrary  to  the  sound  policy  and  general  con- 
venience of  the  state.  Even  in  England^  for  the  public  ad« 
vantage,  and  general  convenience,  personal  property,  in  a 
variety  of  situations,  was  exempted  from -distress  ;  as,  corn 
in  a  mill — wool  at  a  neighbouring  bam.  %  Burr,  1500. 
Cloth  at  a  tayloi^s 'shop— horses  at  an  inn,  &c.  So,  in  the 
same  manner,  for  the  pubUc  convenience,  negroes  ought  to 
be  exempted.  Our  courts  had  abeady,  in  some  instances, 
modified  the  doctrine  by  saying  that  a  negro,  bound  out  as 
an  apprentice,  should  not  be  liable  ;  {Phelon  v.  M^BridCy 
ante  i)  neither  should  goods  ,at  a  vendue  store.  {Himely  v« 
Wyatt  £sP  Richardson^  ante*) 

9 

The  Court  J  in  charging  the  jury,  differed  in  opinion. 

The  Chief  Justice,  and  Grimke,  J,  were  in  favour 
of  the  avowamt,  and  mentioned  to  the  jiuy,  that  negroes 
circumstanced  like  the  present  plaintiff's,  had  always  been 
considered  as  liable  to  distress.  That  die  doctrine  had  oU 
ten  been  recognised,,  and  they  did  not  consider  themselves 
at  liberty  to  depart  from  it  at  this  day,  notwithstanding 
there  might  be  some  apparent  inconvenience  and  hardship 
in  the  case. 
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Bay,  J.  was  of  a  contraiy  opinion.  He  could  not  con«  1793. 
ceive  that  the  common  law  ever  contemplated  this  kind  of 
property.  If  it  had,  he.  dohbted  not  but  it  would  have 
formed  one  of  the  exemptions  from  distress*  An  owner 
had  a  perfect  command  over  every  other  kind  of  goods  and 
chattels,  so  that  they  could  not  easily  go  into  the  inclosure 
of  another  against  his  consent.  But  negroes  had  a  will  of 
their  own,  and  the  strictest  watching  could  not,  at  times^ 
prevent  them  from  visiting  their  acquaintances  in  a  neigh- 
bouring plantation  or  yard.  Tradesmen's  negro  appren. 
tices  were  striking  instances  of  the  necessity  of  such  ex« 
emptions;  and  he  was  of  opinion,  that  the  same  rule 
should  extend  to  hired  negro  tradesmen  of  every  descrip* 
tion,  and  all  other  negroes  belonging  to  third  persons.^ 
As  to  the  practice  hitherto  established,  it  was  so  manifest* 
ly  against  common  reason  and  justice,  that  no  acquiescence 
in  it  could  sanction  the  principle.  The  sooner,  he  thought, 
it  was  rectified,  the  better. 

The  jury  found  for  the  plaintiff.     The  verdict  has  been 
acquiesced  in,  and  the  case  often  relied  on  since,  though 
no  more  solemn  decision  has  ever  yet  taken  place  on  the 
subject  .f 

*  Vide  the  oase  of  Brodonr.  Pierce,  cited  in  1^  Vem,  131.  where  eattl^ 
^ming  by  escape  out  of  the  neighbouring  grounds,  held  not  to  be  distrainable. . 

t  See  get  of  assembly  passed  in  December,  1799,  by  which  negroes  or 
dares  of  third  persons  are  exempted  from  distress  for  rent,  8ce.  so  that  softh 
exemption  forms  a  part  of  the  law  of  South-Carolina  at  this  di^. 
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Jtitt^Term.        Xh«  Legatees  of  Ash  agaimt  The  Executor  of  Asu. 


A  mortgagfc       CASE  for  the  residue  of  an  estate,  also  for  monies  had 

ilocs  not  lose  . 

its  lien  on  the  and  received. 

IhucI  for  wftnt 

of  i-ecording,  1  he  right  of  the  plaintiffs  in  this  action,  was  not  dis< 
subsequerif  ^^  puted,  and  the  accounts  on  the  part  of  John  Ash^  executor 
p'refS^nce.  '  ^^  Joseph  Ashy  deceased,  were  admitted  to  be  proper. 
And  the  mort-  The  onh'  giound  of  contest  was,  the  laches  of  the  defend-i 

gagce    maj  -^   °  ^  ' 

elect  to   go    ant,  as  was  alleged,  in  not  recoverinc:  a  bond  from  yohn 

Against   the        t>         .  ,  ,  .  .  . 

laud,  or  bring  B trivick  to  his  tcstator,  given  m  December ^  1778,  condi- 
the    money    tioned  for  the  payment  of  ^,000/.  currency,  and  also  in  not 
Sle  aSe^there^  recording  a  mortgage  made  to  secure  payment  of  the  bond, 
aubs^eqaent^^^  ^^  which  ncgkct,  it  was  said,  the  debt  was  lost, 
judgment,  as       From  the  plaintiffs*  evidence  it  appeared,  that  Berwick 

xor      money  *  t^r  ' 

paid  away  by  purchased  a  tract  of  land  from  the  defendant's  tcstator,  ia 

mistake. 

1778,  and  gave  the  bond  above  stated  for  the  consldera^ 
tion  money,  together  with  a  mortgage  of  the  premises* 
That  Joseph  Ash  lived  till  1780,  when  he  died;  and  after 
his  death,  the  defendant,  John  Ashj  qualified  under  the 
wilL     That  Berwick  remained  solvent  till  his  death,  which 
took  place  some  time  in   1784;  and  after  his  death,  his 
estate  was  considered  as  solvent  till  1788,  when  ix  was  dis* 
covered  that  the  assets  would  not  be  sufficient  to  discharge 
the  debts.     In  the  mean  time,  sundry  judgments  were  ob- 
tained, some  against  him  in  his  life-time,  and  others  against 
bis  e^te  after  his  deatlu     In  consequence  of  which,  exe* 
cutions  were  issued,  and  the  whole  of  the  estate  sold  to 
satisfy  the  judgments,  and  among  other  parts  of  his  real 
estate,  the  premises  he  purcha^d  of  the  defendant's  tes- 
tator.    That  during  all  this  period,  the  defendant  never 
cQinmenced  any  suit  to  recover  this  bond,  nor  had  even 
taken  the  precaution  to  record  the  mortgage,  which  would 
have  secured  the  plantation  (for  which  the  bond  was  given) 
from  subsequent  judgments  ;  by  means  of  which  neglect  or 
delay,  on  the  part  of  the  executor,  the  plaintiffs  alleged, 
they  had  lost  the  whole  amount  of  ^he  said  sum  of  3 1  ,QPQA 
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and  interest  from  December y  177 B*    That  when  the  land        iTda. 
was  about  to  be  sold  by  the  sheriiF,  under  and  by  virtue  of   , 
the  executions,  the  defendant  was  present,  and  did  not  for*        Ash 
bid  the  sale,  or  inform  the  sheriff  of  the  bond  and  mortgage,    ExeeuW  of 
but  suffered  the  land  to  be  purchased  by  the  creditors. 

Pringkj  on  behalf  of  the  plaintiffs,  argued,  that  in  this 
case  there  was  so  glaring  a  neglect  or  lachesy  on  the  part  of 
the  defendant,  as  made  him  clearly  liable.  That  the  pria> 
cipal  part  of  the  duties  of  an  executor  was,  to  collect  the 
debts,  and  recover  the  rights  of  his  testator.  That  wherever 
a  man  takes  upon  him  any  duty  or  trust,  he  is  bound  tb 
perform  it  faithfully  ;  and  if  any  damage  wrcrue  by  his  de- 
fault, he  was  liable.  It  was  unnecessary,  he  said,  to  cite 
a  series  of  authorities  to  support  this  doctrine,  for  none  was 
better  established,  and  more  consonant  to  sound  sense  and 
reason. 

On  the  part  of  the  defendant,  it  was  alleged,  that  the 
testator  himself  had  been  guilty  of  the  laches^  in  not  re- 
cording the  mortgage  in  his  life-time,  aft  he  had  lived  six-  . 
teen  months  after  it  was  given.  It  was  further  alleged,  that 
at  the  time  of  his  death,  the  country  was  in  the  utmost  con- 
fusion, the  British  troops  being  then  before  the  lines  of 
Charleston  ;  and  that  he  himself,  in  the  midst  of  the  hurry 
and  tumult  of  the  day,  incautiously  put  the  bond  and  mort- 
gage among  his  old  papers,  where  they  remained  undis* 
covered  till  1791.  So  that  the  defendant  never  had  the 
bond  to  put  in  suit  till  it  was  too  late,  nor  the  mortgage  to 
record  until  after  the  sales  were  made.     In  support  of  this 

i 

allegation,  Thomas  Jon^s  was  called  as  a  witness,  who 
proved,  that  in  July^  1791,  he  assisted  the  defendant  to 
arrange  the  papers  of  the  estate,  and  in  looking  into  a  trunk 
which  contained  a  number  of  old  papers  for  sixty  years  back, 
they  found  the  bond  and  mortgage.  He  believed  they  were 
then,  for  the  first  time,  discovered  by  the  defendant.  He 
also  proved,  that  at  the  time  of  the  sale  of  the  land,  the 
defendant  told  him  he  had  a  mind  to  purchase  it,  as  he  said 
there  was  a  demand  against  Berwick^s  estate.    Another 
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1793.        witness  proved,  that  when  the  land  was  advertised  for  sale, 
5"^^'^^^   the  defendant  endeavoured  to  stop  it ;  that  he  searched  for 

Legatees  of  .  .rv       t        i     •  i-  !_• 

Ash        the  mortgage,  but  could  not  find  it.     On  the  closing  of  tms 
texeentor  of  testimony, 

^***'  Pincknetj^  for  the  defendant,  admitted,  that  in  cases  of 

great  or  wilful  omissions  on  the  part  of  executors,  in  not 
recovering  the  rights  of  their  testator,  the  law  would  charge 
them  ;  but  such  was  not  the  case  here*  There  was  no 
culpable  omission  whatever  ;  and  it  would  be  hard  indeed, 
to  make  executors  liable  for  i^ot  discovering  deeds  and  pa* 
pers  mislaid  by  their  testators*  He  next  contended,  that 
the  mortgage  did  not  lose  its  lien  on  the  land,  by  any  sub* 
sequent  judgments*  That  the  act  for  preventing  doubk 
conveymicee^  said  nothing  about  judgments,  nor  did  it  fix 
any  period  to  the  duration  of  the  litn  which  a  mortgage 
had  on  the  lands.  It  only  directed,  that  the  mortgage  or 
A^tdjirst  on  record^  should  have  the  preference.  That  if 
the  plaintiffs  chose  to  recognise  the  sale  ^lade  by  the  sheriiF, 
and  give  up  their  lien  on  the  mortgage,  the  money  might 
still  be  recovered  back,  as  paid  by  mistake  9  or  they  might 
foreclose  the  mortgage,  and  have  the  land  sold  under  it  to 
satisfy  the  debt.  So  that  they  were  not  without  remedy, 
notwithstanding  the  delay  which  had  beeti  occasioned  by 
these  papers  being  so  long  mislaid% 

» 
RvTLEDGE,  Ch.  J.  mentioned,  that  there  did  not  ap- 
pear to  be  any  culpable  omission  in  this  case,  on  the  part  of 
the  defendant,  so  as  make  him  chargeable.  That  there 
was  every  reason  to  believe,  that  .the  deeds  had  been  mis- 
laid by  Aah  in  his  life-time.  At  least,  it  did  not  appear 
that  they  ever  came  to  the  knowledge,  or  into  the  hands  of 
the  defendant  till  1791.  That,  at  all  events^  the  plaintifis' 
mortgage  had  not  lost  its  lien,  by  the  entering  up  of  sub* 
sequent  judgments.  That  although  judgments  bind  from 
the  time  of  signing  them,  yet  they  must  be  understood  to 
be  subject  to  all  prior  incumbrances.  The  mortgage  was 
not  void,  by  not  being  on  record*  The  only  risk  the 
Viortgagee  ran,  was  the  chance  of  another  d^ed  from  Ber*»^ 
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wici  for  the  same  land,  being  put  on  record  before   the  1^93. 

mortgage  in  question.     If,  however,  the  plaintifb  chose  to.  ^f^^^J^ 

relinquish  their  right  under  the  mortgage,  and  recognise  Ash 

the  sale  made  by  the  sheriff  under  the  execution,  the  mo-  Executor  of 

Ash 

aey  might  be  recovered  back  from  the  person  to  whom  it 
was  paid,  as  money  paid  by  mistake* 

Bat,  J*  of  the  same  opinion* 

Verdict  for  defendant. 


Atkinson  against  The  Executors  of  Scott.  Mi^  Tai^ 

DEBT  on  a  bond  conditioned  for  payment  of  an  indent  changing  an 

,  for  1,267/.  3*.  6d.  in  September j  1786. .  '^^^^  ^^ 

RutUdge  stated  to  the  court,  that  at  the  time  this  bond  nominal  ▼»|"^ 

was  given,  the  testator,  Scott^  agreed  that  if  the  indent  was  ^^en  it  was 

^         ^  7  7     o  worth  only 

not  returned  osi  the  day  mentioned  in  the  condition,  that  s  1-2  for  1, 
then  it  should  be  converted  into  a  specie  debt,  to  be  paid  contract  usa- 
for  at  the  rate  of  pound  for  pound ;  and  ofl'ered  to  call  a  "^Pa^i  testi- 
witness  to  prove  the  agreement.  the" Ll^f  *a 

Pinckney  objected  to  this  testimony  on  two  grounds  t  *»**»^<J>  to  pro^^ 
j^rst,  because  it  had  a  tendency  to  alter  the  face  of  a  deed  fi^eement,  is 
under  seal,  by  parol  testimony.  And  secondly,  because  it 
would  have  the  further  effect  of  turning  a  fair  contract  into 
a  usurious  one,  which  would  defeat  the  plaintiff  from  the 
justice  of  his  claim.  With  respect  to  the  first  objection,  he 
said,  it  was  an  established  rule  of  evidence,  that  parol  testis 
mony  shall  never  be  admitted  to  vary,  or  substantially  alter, 
the  tenor  and  effect  of  a  deed  under  sesil.  2  Black.  Rep* 
1S49,  5a  Stra*  794.  For  if  it  was  once  admitted,  that  ^e//- 
pktory  or  explanatory  evidence  should  be  received  to  supply 
and  ezpl^  written  contracts  and  agreements,  it  would  in* 
troduce  all  that  uncertainty  which  the  statute  of  frauds  was 
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I7«a<        so  well  calculated  to  prevent.     As  to  the  second  objecdon, 
Atkiaaon     '^  ^^  evident  from  the  nature  of  the  testimony  offered  diat 
Exeeuto     of  *^  ^®^'^  make  the  contract  usurious,  and  in  the  end  defeat 
Soott.        the  object  of  the  plaintiff  entirely  ;  for,  he  observed,  that  the 
current  value  of  indents  in  September ^  1786,  was  at  the  rate 
'  of  850/.  for  100/.  specie  ;  so  that  iSOl.  would  have  done 

more  than  purchased  indents  to- the  amount  of  those  speci* 
fied  in  the  condition  of  the  bond.  But  according  to  this 
proposed  proof  of  a  contract,  it  would  have  required  in- 
stead of  150/.  1,267/.  Zs.  6d.  So  that  there  would  have 
been  a  clear  profit  of  upwards  of  1,179/.  for  the  use  of  150/. 
•for  one  year.  If  this  was  not  usury,  he  did  not  know  what 
usury  was.  It  was  a  shift  or  evasion^  which  the  law  xvouU 
not  countenance  or  warrant.  And  in  order  to  support  this 
position  he  quoted  Cro.  Joe.  SOT*  where  it  is  laid  down,  that 
any  shift  to  take  more  than  ^ve  per  cent,  is  usurious,  be 
what  it  may.  Our  act  of  assembly,  passed  in  1776,  made 
the  interest  seven  per  cent,  but  in  other  respects  it  was  the 
same  as  the  British  act*  Indents  were  considered  as  the 
stock  of  SouthmCaroUna^  and  stock  was  a  species  of  mer- 
chandise as  much  as  rice  and  indigo  here,  or  flour  or  wool 
in  England.  The  value  of  stock,  he  said,  was  what  it  would 
bring  at  market.  In  Ambkr'*s  Reports^  37.  371*  a  contract 
was  deemed  usurious,  because  five  per  cent,  was  charged  on 
100/.  when  the  value  of  stock  was  7SL  So  in  2  Stra*  124f2^ 
the  discouifting  a  note  at  a  greater  rate  than  five  per  cent, 
was  deemed  usurious,  because  it  was  deemed  a  loan« 
From  the  whole*  of  the-  authorities  it  was  evident,  that 
wherever  there  was  an  attempt  to  turn  stock  into  its  nomi* 
nal  value,  or  to  take  more  than  the  legal  interest  for  the  use 
of  money,  by  any  device  or  pretext  whatever,  it  made  the 
contract  usurious. 

jRutledgey  in  reply,  said,  that  this  should  be  considered  as 
a  specie  contract,  and  not  a  contract  for  the  sale  of  stock. 
That  the  plaintiff  would  not  have  parted  with  it  upon  any 
other  terms,  and  it  would  be  hard  to  prevent  him  from  bav* 
ing  the  fiiil  benefit  of  his  contract. 


r 
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Per  Cur.     This  kind.of  testimony,  which  is  intended  so        ^"^^^ 
materially  to  aker  or  vaiy  a  deed,  cannot  be  admitted,  be-     j^^^j^^^ 
cause  it  would  be  productive  of  all  the  mischiefs  and  un-  „      ^• 

•     .  1  .  •     t  r  r  Executors  of 

certainties  which  the  statute  of  frauds  has  so  wisely  guarded  Seott. 
against*  And,  indeed,  the  contract,  if  proved,  as  the  plain- 
tiff states,  would  be  manifestly  usurious.  It  would,  in  fact, 
be  converting  a  debt  of  MO/,  into  one  of  1, 267 A  3«.  6^. 
idiich  is  so  evidently  usurious,  that  it  must  strike  every 
mind  at  the  first  blush.  But  the  contract  on  the  face 
of  the  bond  in  this  case,  appears  fair:  1,267/.  ^.  6d.  ap- 
pears to  have  been  borrowed  by  the  deceased,  and  that  sum 
was  to  be  repaid  in  indents  in  September^  1 786.  The  va- 
lue of  indents  at  that  time  and  interest,  is  what  the  plain* 
tiff  is  now  entitled  to,  and  no  more.  The  case  of  Davis 
v«  The  Executors  of  Richardson,  (ante^)  and  many  others, 
are  in  point  on  diis  head* 

Verdict  for  plaintiff  accordingly* 


yiiLhZK  and  Robertson  against  Russell  and  others.      ^/^  ^tuM. 
CASE  upon  a  policy  of  insurance,  tried  before  a  special  Where  a  ves- 

*  ^  ^         iel  is  staunch 
jury.  g„j)  properly 

The  defendants  in  this  action  were  underwriters  before^^she** 
upon  a  policy  of  insurance  on  the  brig  jfohn,  whereof  •"*'•  ^  ^ 
jfohn  Haxvell  was  master,  bound  to  Jamaica.    There  was  «pringing  a 

•  It  11  f  t  %  tr-i      *®»'^>  ^  other 

msured  on  the  vessel  the  sum  of  350/*  and  on  the  freight  aceident  at 

1  mrJ  "^    aftep- 

*50»«  wards,    will 

It  appeared  in  evidence,  that  the  brig  sailed  from  Charles'-  jSiey'^f  b^ 
ion  in  October,  1 792,  and  on  her  voyage  sprung  a  leak,  which  ^^S^^^^, 

lion  on  the  vojage  make  it  roid,  if   ocoasioned  bjF    stress    of   weather,  Qnavoidahia 
Maifcntt  or  to  aroidan  eoemy,  orthe  fikei 


aio 
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Miller  Mid 
Robertflon 

V. 

Ranell  and 
others. 


admitted  so  much  water  into  the  vessel,  that  it  was  with  the 
utmost  difficulty  the  h&nds  on  board,  together  with  three 
others  they  got  from  on  board  a  French  vessel,  could  keep 
her  afloat.  That  falling  to  the  leeward  of  the  island  of  JO' 
maica^  they  were  obliged  to  put  the  vessel  about,  in  order 
to  avoid  a  small  island,  and  croud  all  sail  upon  her,  which 
drove  her  upon  a  reef,  where  she  was  lost* 

The  defendants  set  up  several  grounds  of  defence  : 

1.  That  the  brig  was  not  in  a  proper  condition  for  sea 
when  she  sailed,  and  consequendy,  there  was  not  a  proper 
representation  of  her  condition  before  she  proceeded  on  her 
voyage.  That  it  was  the  duty  of  the  master  to  see  that  the 
ship  or  vessel  was  seaworthy,  before  she  sails  ;  and  that 
an  omission  of  this  kind  on  the  part  of  the  master,  vitittted 
the  policy.  That  in  diis  respect,  he  was  the  agent  of  the 
owners,  and  his  neglect  affected  their  right  of  action. 

2.  That  there  was  a  deviation  from  the  due  course  of  the 
voyage,  which  had  she  pursued,  she  might  have  made  a 
port  and  been  saved. 

3.  That  an  unreasonable  sum  was  insured  on  her. 

For  the  plaintiffs,  in  reply,  it  was  admitted  that  it  was 
the  duty  of  the  master  to  see  that  his  vessel  was  seaworthy, 
before  she  proceeded  on  her  voyage  ;  and  that  a  deception 
or  misrepresentadon  on  that  head  would  affect  the  policy : 
but  they  contended,  in  this  case,  (and  one  or  two  witnesses* 
proved,)  that  the  brig  had  been  repaired,  and  put  in  as  good 
order  as  usual,  j^efore  she  sailed,  and  that  there  was  no  de- 
fault or  misrepresentation  on  the  part  of  the  master* 

On  the  second  ground,  it  was  not  denied  but  that  an  al- 
teration or  deviation  in  the  voyage,  might  affect  such  po- 
licy, if  such  deviauon  was  not  the  effects  of  necessity  ;  but 
wherever  urgent  necessity  required  it,  for  the  greater 
degree  of  safety  of  the  vessel  and  cargo,  it  was  otherwise. 

With  respect  to  the  last  ground,  it  was  proved  that  the 
sums  insured  on  the  vessel  and  freight,  were  not  unreasona- 
ble, or  out  of  the  course  of  trade,  therefore  it  was  n4t . 
pressed . 
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The  Courts  in  charging  the  jury,  told  them  there  were 
two  points  for  their  consideration,  as  the  third  ground  seem* 
ed  to  be  given  up  ;  first,  the  good  condition  or  seaworthi- 
ness of  the  vessel  before  she  went  to  sea.  Secondly,  the 
conduct  of  the  captain.  Should  they  be  of  opinion,  from 
the  testimony,  that  the  vessel  was  not  in  a  proper  condition, 
it  would  vitiate  the  policy ;  as  good  faith  on  these  occasions 
was  essentially  requisite.  ITiat  the  insurers  could  receive 
the  necessary  information,  from  no  other  quarter  than  from 
the  master  or  owner;  and  if  they  respresent  a  ship  to  be 
stout  and  staunch,  and  every  way  equipped  for  sea,  when  in 
fact  she  is  not — that  is  such  a  misrepresentation  as  will 
exonerate  the  underwriters.  On  the  contrary,  if  they 
should  think  the  brig  was  in  good  order,  and  fit  for  sea 
when  she  sailed,  then  the  defendants  undertook  for  every 
risk  afterwards.  With  respect  to  the  second  point,  it  was 
clear  that  every  unnecessary  deviation  or  departure  from 
the  voyage,  equally  with  the  unfitness  of  the  vessel  for  sea, 
made  the  policy  void.  But  where  such  deviation  was 
owing  to  stress  of  weather,  unavoidable  accidents,  or  with 
a  view  to  avoid  an  enemy,  or  the  like-*^hen  every  such 
case  formed  an  exception  to  the  general  rule. 


1793. 

Miller  and 
Robertson 

▼. 

Russell  and 

oUiers. 


Verdict  for  plaintiffs. 
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MajfTertn.  Mrs.  BOOIE,  WidoW  of  BOGIEy  agOinst   RUTLEOGE. 

A  vidow  who       UPON  a  motion  to   shew  cause  why  the   defendant's 

joins  ber  hus-     ,.'ri  111  •»  ««  • 

imnd,  in   his  Claim  for  Qower  should  not  be  set  aside,  and  her  petitipti 
moitgagv    to  under  the  act  of  assembly,  dismissed. 
JSiXse^-rao-       '^'he  facts,  as  stated  and  admitted,  were,  that  the  plabdfF, 
i^dfh^t^l  ^^^^g^y  soW  a  lot  of  land  in  Charleston,  to  David  Bogie, 

terwards   re-  deceased,  and  the  conditions  of  the  sale  were,  that  the  pur- 
fuses  lo  go  be-  ■ 

fore  a  judge  chascr  should  give  bonds  for  the  payment  of  the  conaidera- 

to  ackaow-         ,  1 1       1         •  «  •  . 

icd^  it.  Is  not  tion  money,  payable  by  mstalments,  with  a  mortgage  on 

dower*;    %e.  ^^  premises  to  secure  the  payment.     After  the  terms  were 

9U  fuiie'ous'"'  *g^*^^d  on,  Rutledge  made  the  usual  conveyances  of  lease 

Imab"  df  *^r  ^^^  release  in  fee,  to  Bogie^  for  the  lands  ;  and  Bogie  and 

enable  itini  to  his  wifc  (the  present  applicant)  joinfcd  in  a  mortgage,  to 

""Ttgage        secure  payment  of  the  bonds  given  for  the  purchase-money^ 

it>i  conditional  which  bore  date  as  usual,  the  day  after  the  conveyances  for 

purcimsc-mo^  ^^  lo^-     ^^  happened,  however,  that  at  the  time  the  mort- 

wc ,  i»  paid,      gage,  lease  and  release  were  executed  by  Bogie  and  wife, 

Mrs.  Bogie  was  indisposed,  and  could  not  then  wait*  on  a 

judge    to   surrender  her    right  of  dower    in     the   land, 

agreeable  to  the  conditions  of  the  sale,  but  promised  to  do 

so  after  dhe  recovered.     In  this  situation  matters  remained 

for  a  considerable  length  of  time,  till  Bogie  died.     Aftet 

his  death,  the  widow  petitioned  the  court  of  common  pleas, 

under  the  act  of  assembly,  for  her  dower ;   and  the  only 

point  for  the  consideration  of  the  court  was,  whether,  under 

these  circumstances,  she  was  entided  to  it  or  not  ? 

Rutledge^  as  counsel  for  the  plaintiff,  and  in  support  of 
the  motion,  relied  on  three  grounds  : 

1.  That  it  was  one  entire  contract,  made  upon  a  condi« 
lion  which  formed  an  essential  part  of  it,  and  which  ren* 
dered  the  bargain  incomplete,  until  such  condition  was  per--    , 
formed. 

2*  That  the  instantaneous  seisin  of  the  husband  at  thei 
moment,  was  only  to  enable  him  to  make  the  mortgage  back 
tQ  the  seller,  to  secure  payment  of  tl^e  purchskse-money ;  and 
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the  fee,  consequendy,  never  could  be  considered  as  absolute        1793. 
in  him,  till  the  consideration  was  paid,  but  only  a  condi- 
tional one ;  and  if  so,  then  the  widow  clearly  was  not  en- 
tided  to  dowen 

3*  That  if  the  fee  oould  be  considered  absolute  in  Bogie^ 
yet,  under  the  circumstances  of  the  case,  it  was  a  fraud  on 
the  part  of  the  wife,  after  joining  with  her  husband  in  the 
mortgage,  to  refuse  after  hiis  death,  to  go  before  a  judge  and 
surrender  her  dower  agreeable  to  her  promise,  and  she 
should  not  be  allonf ed  to  take  advantage  of  her  own  wrong* 

Upon  l^e  first  ground,  he  submitted  the  case  to  the  court^ 
upon  the  jdain  and  obvious  principles  of  justice,  aqd  the 
essential  parts  of  every  contract,  contending  particularly, 
that  wherever  a  contract  was  made  upon  certain  specific 
conditions,  it  was  not  complete  till  those  condidons  were 
performed.  That  one  of  the  condiiions  in  the  present  case, 
was,  that  the  land  should  stand  pledged  to  Rulkdge^  the 
Seller,  till,  the  consideration  money  was  paid«  It  formed 
a  part  of  the  original  contract,  and  although  no  mention  is 
made  of  it  in  the  release  to  Bogie^  yet  it  ought  to  be  recol- 
lected, that  this  release  formed  only  a  part  of  the  contracti 

• 

which  is  expressly  referred  to  by  other  parts  of  the  same 
contract,  to  wit,  the  mortgage — and  is  not  to  be  taken  sepa-^ 
rately  by  itself.  And  then^  when  the  whole  is  taken  together, 
and  all  the  deeds  viewed,  as  forming  diiferent  parts  of  one 
entire  contract,  it  must  appdar  evident  that  Bogie  had  only 
a  coruUtional  estate,  and  riot  an  abtoiute  one,  till  the  consi- 
deration was  paid.  3.  Under  the  second  head,  he  coxa* 
pared  the  present  defendant,  Bogie^  to  the  widow  of  a  copy- 
holder, and  cited  the  case  of  Sneyd  v.  Sneydy  1  Atk.  442« 
where  the  master  of  the  rolls  laid  it  down,  that  the  instanta* 
neous  seisin  of  the  freehold  of  the  purchased  copyhold  estates 
in  the  husband^  will  not  entitle  his  widow  to  dower.  He  al- 
so cotnpared  Iier  to  the  widow  of  the  conusee  of  a  fine^ 
and  to  the  widow  of  a  trustee.  That  a  conusee  of  a  fine 
was  a  person  to  whom  lands  are  conveyed  in  a  court  of  re- 
cord, in  order  to  dock  entails,  &c.  upon  condition  that  h& 

\bh.  T.  R  r 
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17^3:  will  immediately  reconvey  the  lands  back  again,  to  the  co> 
BoeiG  nusor,  to  him,  his  heirs  and  assigns  for  ever,  which  cook 
Baticd  ^^1^8  ^n  estate  tail  into  a  fee-simple.  In  this  case  the  wi-' 
dow  is  not  entitled  to  dower.  Co.  LitU  38,  39^  So  abo  in 
estates  conveyed  ip  tnist  for  the  use  of  another,  the  widow 
of  the  mistee  shall-  not  be  entitled  to  dower.  2  Lill.  624w 
3.  As  the  third  ground  involved  in  it  a  matter  of  faet,  the 
counsel  declined  going  into  it,  until  he  heard  the  opinion  of 
the  cotiFt  on  the  two  first. 

Lee  was  concerned  for  the  widow  in  support  of  her  claim, 
but  did  not  go  into  an  argument,  probably  because  it  appear- 
ed to  him  to  have  been  one  entire  act ;  and  such  a  mo^ 
mentary  seisin,  as  under  the  circumstances  of  the  case,  ^d 
not  entitle  her  ta  dower.- 

The  Chief  Justice  being  the  plaintiff  in  this  case,  left 
t^e  bench  as  soon  as  the  motion  was  made.^  The  two  re- 
maining judges, 

BiTRKE  and  Bat,  after  considering^  the  case,  wer^  of  opi- 
nion, for  the  reasons  and  authorities  urged  against  the 
motion,  that  the  widow  was  not  entitled  to  dower  in  the 
lot  in  question^  and  accordingly  directed  her  claim  to  bo 
dismissed;*' 

N.  Bv  This  point  has  been  firequendy  determined  in  our 
courts  since  the    above  decision,  that  widows  of  mort- 
gagors were  not  entitled  to  dower.    See  Grabh  v.  Ma-- 
-  comby  vol;  2. 
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Jacks  against  Smith.  •*%  '^'^'♦*'»- 

IN  an  action  of  replevin,  the  defendant  Smithy  avowed  the  l^istress  ^  m 
taking  of  the  goods  for  rent  in  arrear,  and  produced  a  deed  upoJ  '  "iome 
from  one  Kerry  of  the  premises,  to  the  defendant,  but  offer-  ^ovpar^,Z^^ 
cd  no  written  lease  to  the  plaintiff,  ^oc^dr,  nor  anv  evidence  ^^*5''    *?™' 

*  '  ^  '  J  rent  certain  h 

even  of  a  parol  lease*     He  rested  solely  on  the  right  or  con*  reserved. 
veyance  of  the  land  in  question,  from  Kerr.  , 

For  the  plaintiff,  it  was  contended,  that  he  came  into  pos- 
session of  the  premises  under  a  lease  from  one  Bourke^  a 
former  proprietor,  to  whom  he  had  regularly  paid  his  rent ; 
that  the  house  was  attached  for  Bourke^s  debts,  and  pur- 
chased by  Smith  ;  and  that  there  was  no  privity  of  contract 
between  him  and  Smithy  of  course  that  he  was  not  answerable 
in  this  way,  by  distress,  for  any  rent  that  became  due  after 
Bourke^s  title  ceased,  and  he  became  the  owner. 

The  Court  (present,  the  Chief  Justice,  Burke,  J.  and 
Bay,  J.)  were  decidedly  of  opinion,  that  there  must  be 
some  lease,  either  written  or  parol^  to  justify  a-distress. 
Some  sum  certain  must  be  reserved,  for  which  the  landlord 
can  enter  and  sei^e  the  tenant's  goods  in  this  summary  me- 
thod. Though  they  thought  an  action  for  use  and  occupa- 
tion, would  lie  against  tb^  tenant,  for  the  time  he  held  the 
house  after  it  was  sold. 

JSarper^  for  plaintiff. 

Ready  for  defendant. 

Vide  the  case  of  Smith  v.  The  Slieriff  of  QiarkBton  Dia^   , 
tricty  post. 
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The  State  against  Littujohn  and  Bbrry* 


Where  two  or      THE  defendants  were  indicted  jointiu  for  a  riot  and  a^ 

more  arc  *""  ,  -^       -,  ^  ^ 

dieted  jaiialy  soiilt  on  Dr.  fayssoux* 

MsMiit,    the       Holmes^  their  counsel,  moved  that*  they  might  be  tried 

r::aT"'r  Beparatdy.    Bat    . 

their     being 
tried  separate- 
ly- The  Court  J  after  hearing  argument  in  support  ef  his  mo« 

tion,  and  the  attorneys-general^  contra^  refused  it,  as  it  would 

have  a  great  tendency  to  favour  combinations  of  men  to 

swear  for  and  acquit  each  other  in  joint  offences  ;  and  also 

to  split  up  and  multiply  issues,  which  might  ail  very  pro* 

perly  be  combined  in  one  trial,    where  the  offences  were 

joint*    But  if,  after  the  witnesses  against  them  had  been  ex« 

amined,  it  should  appear  that  no  specific  charge  was  proved 

against  an}'  one  of  them,  he  might  move  to  have  such  de<» 

fendant  strucl^  out  of  the  indictment,  and  then  he  would  be 

^t  liberty  to  examine  him ;  but  not  before  the  witnesses  for 

the  state  had  been  all  examined,'  and  before  it  was  evident 

nothing  appeared  against  hinu 

The  Court  were  more  especially  induced  to  refuse  the 
motion  in  this  case,  as  the  defendants  were  also  charged 
by  one  count  in  the  indictment,  for  a  riot^  which  was  an 
offence  of  a  compliQated  nature,  where  the  act  of  each  was 
imputable  to  the  other,  and  tended  to  constitute  one  single 
offence.  So  that  if  one  were  to  be  examined  as  a  witness 
for  the  other,  there  would  be  no  conviction  singly  of  either ; 
as  two  or  more  must  be  convicted  to  ipake  the  conviction 
|;ood  for  the  ogipuce  pf  i^  r;ot. 
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Stone,  Guardian  of  Three  Minor  Children,  against       May  Temu 

Ebbj^rly. 

TROVER  for  a  negro  boy.    Thid  case  came  before  the     Trover  will 

.   1      A    ,./.,.        ,  -  -     lie  for  a  negro 

court  on  a  special  verdict  found  in  the  year  1790,  as  fol-  bought   at  a 

iOWS  :  against  an  in- 

"That  iMcrtAw &/m/i,  (whose  daughter,  Thomas  Stone,  S^'lJhow- 
**  the  present  plaintiff,  marrted,)  by  deed  of  gift,  gave  sun^  iJif^uia^fo^ 
♦*  dry  negroes  to  his  three  grand-children,  Thomas  Stone^  fc"»- 
^  the  younger,  and  Elizabeth  and  Mary  Stone^  all  minors 
**  and  under  age,  share  and  share  alike,  and  among  others, 
*'  the  boy  in  question.     That  Thomas  Stone,  the  eldest  of 
"the  grand-children,  came  to  Charkaton,  and  contracted 
«^  several  debts  with  tradesmen,  being  then  about  twenty 
"  years  of  age  ;  and  having  gone  off  to  Georgia,  the  boy  in 
^^  question,  who  had  attended  him  as  a  waiting  man,  was 
^*  attached  as  his  property,    and  afterwards   sold  by  the 
^^sheriff  under  the  attachment  act,  in  order  to  satisfy  his, 
"  ypung  Stone^s,  debts.     At  this  sale,  the  present  defendant 
"  became  the  purchaser  of  this  negro  boy.     And  whether 
*^  this  sak,  being  a  public  sale,  and  made  under  the  sanction 
**  of  law,  to  a  fair  bona  Jide  purchaser,  for  a  valuable  con- 
**  sideration,  would  bar  the  plaintiff  of  his  right  of  action  in 
"  the  present  suit  ?  was  the  point  submitted  to  the  court.. 
"  If  it  did,  then  the  jury  found  for  the  defendant ;  if  not, 
^^  then  for  the  plaintiff,  with  costs.'' 

The  case  underwent  several  ingenious  arguments. 

For  the  plaintiff,  it  was  compared  to  sale  made  in  market 
0)ert,  where  the  thing  sold  was  secured  to  the  purchaser  at 
all  events.  That  it  was  a  sale  made  by  operation  of  law, 
under  a  public  act ;  and  to  defeat  the  purchaser  of  his  pur- 
chase, would  have  a  tendency  to  clog  sheriffs'  sales  ex- 
ceedingly, and  would  lessen  the  value  of  property  brought 
to  sale  upon  those  occasions.  That  the  defendant  was  a 
fair  purchaser,  had  paid  his  money,  got  the  sheriff's  bill  pf 
sale,  and  ought  to  be  securedi  id  his  purchase »  otherwise, 
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1793.  he  would  lose  his  money,  which  he  had  fairly  paid  away, 
under  the  sanction  of  the  proceedings  of  our  courts  of  jus- 
tice, which  otherwise  might  be  calculated  to  entrap  and  de- 
ceive unwary  purchasers,  &c. 

On  the  other  hand,  it  was  contended,  that  young  Stone 
was  a  minor,  incapable  of  contracting,  except  for  necessa- 
ries, which  was  not  even   alleged.     But  admitting  he  was 
of  full  age  at  the  time,  no  property  in  the  negro  was  ever 
vested  in  him.     The  property  was  in  Stone^  the  father,  as 
guardian,  till  his  children  came  of  age,  and  a  division  made 
among  them.     And  if  no  property  was  in  him,  then  it  was 
not  liable   to  his  debts.     That  the   negro  was  attached  by 
mistake  \  and  the  mistake  of  the  sherifT,  or  plaintiff,  could 
not  devest  the  original  owner.     That  it  was  clear  law,  that 
if  the  sheriff  seizes  and  sells  the  goods  of  A*  for  the  debts 
of  ^.  trespass  will. lie  against  him.  That  the  inconveniences 
would  be  greater  to  the  community,  in  giving  a  legal  sanc- 
tion to  such  mistaken  sales,  in  selling  the  goods  of  innocent 
third  persons,  than  it  would  be  in  subjecting  the  propert}^ 
in  the  hands  of  an  innoqent  vendee,  to  the  action  of  trover* 
One  of  the  great  objects  of  the  laws  of  civil  society,  was  to 
protect  persons  in  their  property,  wherever  it  should  be 
found.     To  give  the  case,  therefore,  the  construction  con- 
tended for  by  the  defendant,  would  be  converting  the  law 
into  an  engine  of  oppression,  in  depriving  one  of  the  very 
property  it  was  bound  to  preserve  and  protect.     Besides, 
the  dcfend?mt  was  not  remediless,  for  he  might  recover  his 
money  from  the  plaintiff  in  attachment,  who  had  received 
his  money  by  mistake  :  whereas,  if  the  sale  was  confirmed, 
the  younger  children  of  Stone  would  be  without  remedy. 
The  case  against  the  sheriffe  of  London^  1  Burr*  3U  was 
principally  relied  on  for  the  plaintiff^) 

The  Court,  (preeent,  the  Chief  Justice,  Burke,  J. 
and  Waties,  J.)  after  a  full  consideration  of  the  case, 
were  clearly  of  opinion,  that  the  action  of  trover  would  li« 
against  the  vendee,  as  the  property  still  remained  in  Thomas 
Stoncy  the  father,  as  guardian  of  his  children ;  and  no  mis«» 
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Cake  or  tortious  act  of  the  sheriiF,  could  devest  inkocent 
diird  persons  of  their  property,  lawfully  acquired. 

The  postea  delivered  to  the  plaintiff. 

Pringk  and  Fordy  for  plaintiff. 

Pinckney  and  Taylor^  for  defetdant* 


•«•• 


The  Administrators  of  Hugeh,   late  Sheriff,  against       MayTwik 

Osborne,  present  Sheriff. 

THIS  was  an  action  of  assumpsit  for  sheriff's  fees  ;  and 
the  points  submitted  to  the  court  were  the  following,  viz. 

1.  Whether  in  cases  where  executions  are  lodged,  and 
levies  made,  the  sheriff  becomes,  under  the  instalment 
law,  entitled  to  the  whole  fees,  or  only  part,  and  what 
part  ? 

2.  Where,  on  executions  lodged,  the  words  "  levied  ori 
"  residue^  if  any ^  after  paying  off* prior  executionsy'^  are  in- 
dorsed, this  shall  be  considered  as  a  proper  levy  on  the  de- 
fendant's goods,  &c.  and  whether  any,  and  what  fees  shall* 
be  allowed  thereon  I 

3.  Whether,  on  executions  not  subject  to  the  instalment 
law,  but  where  no  actual  sale  is  made,  he  19  entitled  to 
aAy,  and  what  fees  ?  ^\ 

4.^  Whether  any  other  proof  of  levy  i^  necessary,  than 
the  return  of  the  sheriff  on  the  execution  i 

These  points   were  all  fully  argued  by  counsel,  after  . 
which, 

The  Court  took  time  to  consider,  and  all  the  judges  were 
of  opinion  upon  the  first  points 


1 


^  CASES  IN  THE  SUPERIOR  COURTS 

1793.  1.  That  in  all  cases  where  the  sheriff*  had  made  actasl 

^■J^'^''^'*^     levies  of  the  defendant's  goods,  &c.  for  the   instalments 

Uuger       due,  but  had  not  proceeded  to  sale,  he  was  entided  to  hw 

©sborno.     ^^^^  ^^^  ^If  cojnmissions  on  all  sums  actually  rectr&erable 

under  the  instalment  law.     And  in  cases  where  security 

Jiad  been  demanded  and  refused,  and  where  the  sheriff  had 

in  consequence  thereof,  proceeded  to  sell  part  for  cash,  and 

part  for  bonds,  pursuant  to  the  terms  of  the  act,  there  he 

was  entitled  to  his  fees^  and  to  whole  commissions  on  ihtf 

debt. 

The  return  nf      2.  That  an  indorsement  on  the  back  of  an  execution,  itt 

he  had  levied  ^^  manner  mentioned,  of  a  levy  on  residue^  after  paying  off 

du  of  defend-  P^'^^  executions,  ts  uo  levy  at  all.     It  may  be  ten  times  as 

ant's    goods,  much  as  the  debt  due,  or  it  may  be  nothing ;  or  it  may  be 

after     paj'ing  '  i        . 

ofTjirior  exe-  casting  a  net  over  all  a  defendant  has  in  the  world.     It  is 

OQUons  is  void  ^       ,  .  ,  i  •      «  v^ 

for  uncertain-  too  vague  and  uncertam  to  be  warranted  m  law.  iLxecu- 
S'herifT  could  ^^^^  ^^^  Separate,  distinct  things,  and  do  not  refer  to  each 
not  mwntAiii  Q^hei-^     Besides,  the  sheriff  could  not  maintain  any  action 

trover  or  tres-  '  ' 

pasa   for  ta-  ©n  such  a  Icvv,  if  the  iFoods  were  taken  away,  or  sold  to  a 

king  away  the        ,  y »  o  ^  * 

jroods  on  such  third  person.  A  list  or  schedule  of  the  property  actuall);' 
levied  on  by  name  and  description,  ought  to  be  annexed  to^ 
or  entered  on,  the  back  of  the  execution,  and  signed  by  the 
sheriff,  or  his  lawful  deputy,  in  order  that  the  property  may 
be  identified,  if  necessar}-.  By  virtue  of  the  levy  or  seizure^ 
the  goods  are  vested  in  the  sheriff ;  so  that  he  can  maintaiQ 
trover  or  trespass  for  them.  But  how  is  it  possible  that 
he  can  support  an  action,  unless  the  goods,  &c«  are  particu«> 
larly  enumerated.  And  although  they  remain  in  the  de« 
fendant^s  hands,  after  levy,  yet  they  arc  supposed  to  be  in 
the  sherifl^s  custody  ;  for  the  defendant  is  as  the  agent  for 
the  sheriff,  after  a  levy  made.  How  could  the  plaintiff  issue 
out  any  new  execution,  in  case  of  a  rescue  ?  Or  again  seize 
theih,  or  send  out  a  venditioni  expofias^  &fc.  unless  they  were 
specifically  enumerated,  so  as  to  enable  him  to  pursue,  or 
retake  them  wherever  found.  Again,  it  is  by  no  means 
clear  that  a  sheriff  would  not  make  himself  liable,  by  such 
an  indefinite  return  of  the  property,  should  it  be  afterwards 
taken  away,  and  it  should  appear  that  ther^  was  enough 
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V. 


to  pdy  the  debt^  For  it  i^  laid  down  in  2  Saund.  i795. 
34l.  that  where  a  sheriff  returned,  he  had  by  hte  officers, 
seized  goods,  to  the  value  of  160/.  which  were  rescued 
out  of  his  custody,  and  the  defendant  had  no  other' 
goods,  the  sheriff  was  made  answerable,  because  the  return 
wasiU— no  sj)ecifi<:  property  being  mentioned,  which  the 
pbintHF could  pursue,*  or  against  which  he  could  issue  a* 
veruitihnf  exponas*  BiSt  a  great  inconvenience  which  would  . 
attt^*  this  itrfefinite  levy,  would  be,  Aat  a  defendant  nevet* 
could  sell  any  part  of  his  property  whilst  an  execution  was 
ufisatisfied,  for  fear  the  property  so  sold  mightbe  taken  as 
part  of  the  property  levied  on.  Purchasers  too  would  be 
uftsafe,  as  there  could  be  no  tellhig  what  part  of  a  dt  fend- 
ant*s  property  was  seixed,  and  what  part  clear.     Foi-  all  ' 

which  rei*.sorts,  the  returri  ought  to  express  with  precision, 
every  thing  levied  on,  or  at  least,  as  much  as  is  sitftcieiU  to 
satisfy  the  debt,  but  no  more*  Otherwise  it  cannot  be  con- 
sidered as  a  levy;  and  if  no  levy,  then  no  commissions  are 
paysfble*  • 

3,  That  in  cases  where  levies  were  made,  which  did  not 
cMie  under  the  instalment  law,  but  where  the  whole  was 
payable,  the  sheriff  is  entitled  to  half  commissions  on  the 
whole  debt. 

4.  That  the  return  of  tfie  sheriff,  with  a  fist  pf  the  pro-  j^  ,.,^  ^^  ^j^^ 
perty  so  ascertained  as  above,  on  the  back  of  an  execution,  Pr«P«»^X    '^- 

*        "^     ^  ^  '  ■  '   vied  on  sliQiiId 

VfhA  prima  facie  evidence  of  the  property  seized  and  levied  ^^    retnrne<i 

on  *  or  A  sclic?- 

on,  so  as  to  bind  it  for  the  payment  of  the  debt.  ^luic    ann?x- 

c<!  to  the  exe- 
cution. 


Vol.  I. 
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Teasdale  against  Kennedy,  SheriiF  of  Charleston 
If  t  sheriff      SPECIAL  action  on  the  case,  for  taking  insufficient 

takes  a  house-        ,  »  o 

holder,  in  ap.  bail. 

parent     g;ood         rr'      t       r       1*1 

eircuiustan-  Taylor^  for  tUe  pkuntifF  stated  that  he  had  commenced  a 
h^\iiTnot*be  s"*'  ^^^  *^  plaintiff,  in  1788,  against  one  Wagner^  of  Georgia. 
dHl^^^TctiS^"  'T^*^  ^  affidavit  of  the  debt  was  annexed  to  the  writ,  and 
though     the  it  was  indorsed  for  bail,  to  the  amount  of  76A  dj,  td.     That 

bail  turn   oui 

insolvent  But  one  M^Forlone  became  bail  for  the  defendant  in  the  action* 
one  mtoriom-  Judgment  was  regularly  obtained  against  the  defendant,  and 
o^e  In  doubt^  aftehnrards,  on  a  scire  fadasy  against  the  bail,  who  turned  out 
stanccMr"*  insolvent.  This  was  therefore  an  action  instituted  against  the 
ed^residonf^  defendant,  for  taking  insufficient  bail,  b^  which  means  the 
he  will  be  Ua-  plaintiff  lost  his  debt.  ^W 

M*'Farlane  himself  was  produced  as  a  witness,  who 
proved  that  at  the  time  he  became  bail,  he  was  a  shop* 
keeper,  paid  70/.  a  year  rent,  had  a  store  of  goods,  and  a 
landed  property,  which  he  had  since  sold  for  200/.  and 
further,  that  he  had  a  bond  and  mortgage  put  in  his  hands 
to  counter  secure  him. 

Pinckneyy  for  the  defendant,  urged,  that  as  sheriff  of  the 
district,  he  had  done  all  that  was  incumbent  on  him  as  a 
public  officer  to  do.  He  had  taken  a  man  as  bail,  who  was 
at  the  time,  in  apparently  solvent  and  in  good  circum* 
stances  ;  a  householder,  and  one  that  had,  to  every  appeal^ 
ance,  a  perihanent  residence.  That  it  was  not  the  duty  of 
a  sheriff,  to  inquire  minutely  into  a  man's  private  concerns, 
or  to  warrant  his  solvency.  He  conceded,  that  if  a  sheriff 
will  take  as  bail,  men  notoriously  insolvent,  men  in  doubt- 
ful circumstances,  or  men  who  have  -no  fixed  residence  ; 
that  in  such  a  case  he  would  be  liable  ;  because  it  would 
not  be  using  that  diligent  attention  and  caution  which  tiie 
law  has  ixftposed  upon  a  sheriff  as  a  duty  annexed  to  his 
office.  So,  on  the  other  hand,  were  a  sheriff  to  refuse  bail,4 
where  the  party  offering  appeared  to  be  in  good  circum* 
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Stances  and  repute,  it  would  subject  him  to  a  special  action     *   irgs. 
on  the  case,  for  oppression  in  office.     That  at  any  rate,  it 


TcftMUilc 


By  the  Court*  Every  man  who  undertakes  an  office, 
ought  to  perform  the  duties  of  it  strictly,  and  to  use  all  due 
diligence  and  care  in  the  execution  of  it ;  particularly  a 
sheriff,  who  is  an  officer  of  great  trust  ;  and  if  any  man,  on 
account  of  his  omission  or  neglect,  suffer  by  It,  he  is  liable 
in  damages.  But  on  the  other  hand,  where  he  discharges 
his  duty  faithfully,  he  is  highly  protected  in  law.  In  the 
present  case,  the  law  has  been  very  property  stated  on  be- 
hfdf  pf  the  defendant.  If  a  sheriff  takes  as  bail,  a  man  who 
k  notoriously  insolvent,  in  doubtful  circumstances,  or  with- 
6Ut  a  fixed<  residence,  or  the  like,  he  is  answerable.  But 
where  a  man  is  a  .householder,  in  apparent  good  circum- 
stances, toreAisesuch  a  man  as  bail,  would  be  an  abuse  of 
ofice,  for  which  he  would  be  answerable*.  Here  it  does 
not  appau*  that  the  sheriff  acted  improperly  in  taking  the 
l^bail  he-did*  As  to  the  other  ground,  if  the  jury  should  be 
'  of  ofanion  that  die  plaintiff  lost  his  money  by  the  assurances 


Kennedy. 


was  the  duty  of  the  plaintiff  to  have  taken  out  a  rule  upon     ^    v 
the  bail,  to  make  him  justify,  and  if  he  refused,  then  it 
would  have  been  a  good  ground  for  the  sheriff  to  have  taken 
better  buL 

Toy  lor  J  in  reply,  said,  that  the  reason  why  he  did  not 
call  upon  the  bail  in  this  case  to  jpttify,  was  because  he 
heard  the  sheriff  tell  the  plaintiff,  vRio  complained  of  the 
insufficiency  of  the  bail,  that  he  need  not  be  afraid  of  his 
debt,  as  he  had  in  his  hands,  property  of  IVagnerh  to  three 
tunes  the  amount  of  it,  and  desired  him  to  go  on  and  get 
his  judgment*  In  consequence  of  which  declaration,  he 
rested  satisfied,  and  went  on  with  the  usual  proceedings, 
both  against  the  prinbipal  and  bail,  till  they  turned  out  in- 
solvent;  and  n(^^contended,*that  the  action  would  lie 
against  the  sheriinli  two  grounds :  first,  for  taking  insuffi- 
cient bail ;  and  secondly,  on  the  ground  of  the  sheriff's  as- 
surances that  he  had  property  more  than  enough  to  satisfy 
the  plaintiff's  demand.  < 
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of  the  sheriff  that  he  had  cooitgh  in  hi&  hands  to  pay  the 
debt,  they  may  charge  him  i  but  if  it  was  only  «  conjec- 
ture that  he  would  have  so  much,  or  if  the  funds  were  such 
that  he  could  not  detain  then,  it  would  ,be  hard  to  m{^ 
him  liable. 

Verdict  fof  defendant. 


i^^i^^  TrMROD  againat  Shooi-briid. 

Qg  fnr  a      TH  IS  was  an  action  of  aammpsit^  brought  for  tb«  vidue 

inUH'"t'-  °^  ^  family  ol  negroes  sold  at  public  auction,  viz.  a  ftllow 

and  de    '^^"^^  Stepney^  a  ploughman,  his  wife,  4^mig  wench,  their 

J'liqwi  daughter  and   her  child,  bid  uff  at  170/.      It  appeared,    in 

e  wiicr.  evidence,  that  Stepney,  x\k  ploughmaq,  broke  out  with  the 

ID   iioci  smLiil-po-c,  the  day  uUer  the  snK:,  and  died  ;  and,  conse- 

wv'Tiiv  quenrly,  must  hiive  takun  ill':  iufeition  previous  to  the  day 

r  li'"f!riii  "'  *'''''^'     "^"''^  defendant  offered,   belore    this   action   was 

;"'*"'■.»  con>in':neeJ,  to   pay  fur  the  other  negroes,   provided  the 

Ml   iti^-  plaimiif  would  d'-duct  the  price  of  i'/e^wey,  who  was  the 

Mii</  is  prin -ipal  Object  of  the   purchase,  or  to  return  the  others  <rf 

licsiir'^  the  fiimiK' ;  but   the  plainiiff  refused  to   accept  either  of 

these  proposnis,  and  cbosc  to  rely  on  his  acuon  for  the  whole 

price.     It  was   also   proved    that   the   negroes  were  taken 

from  a  house  where  thr:  smulUpox  had  been,  but  it  did  not 

appear  that  the  plaintiff  knew  that  either  of  these  negroes  lud 

taken  the  infection.  •      ' 

Ward,  for  the  defendant,  argued,  that  it  had  been  repeats 
edly  determined  in  this  court,  that  soundness  of  prk* 
amounted  to  a  warranty  of  soundness  of  goods,  and  that  the 
juries  of  the  country  were  bound,  in  justice  and  comntou 
honesty,  to  support  aud  maintain  this  doctrine  ;;  otherwiut 
innumerable  frauds  might  be  pnKtised  by  one  NlKZW  Cn-A 
another,  in  their  usual  ttansMUooa.    That  is«aA  qaifl^  toidt 
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£pom  circumsfeaiices  as  well  as  from  prelneditation,  in  one  of        i^M- 
the  parties  in  the  contract.     That  although  the   plaintiiF    ^"^^^^ 
might  not  have  known,  at  the  time  of  ^ale,  the  defect  pf  the  v. 

nf»gro,  yet,  if  he  had  the  infeaion  at  the  time,  (though  un- 
Jcnown,)  it  would  be  a  fraud  on  the  defendant,  to  oblige 
him  to  pa;^  for  a  dying  negro,  who  had  the  disorder  at  the 
time  of  purchase.  '\  hat  there  was  a  manifest  distinction 
between  an  action  for  deceit^  ai^d  assumpsit.  The  former 
implied  a  knowledge  of  the  defect,  and  an  imposition  on  the 
part  of  the  seller  ;  consequendy,  vindictive  damages  might 
be  given.  The  latter  supposed  that  the  defect  might  be 
unknoMm  to  him  ;  in  which  case,  the  value  only  was  reco- 
verable. That  the  defendant,  in  this  case,  acted  only  on  the 
defensive  ;  but  whatever  was  good  ground  for  an  action, 
if  the  money  was  paid,  was  good  ground  of  defence  when 
a  demand  was  made  for  the  purchase-money. 

Marshall  and  Leei'in  reply,  urged,  that  this  was  a  casualty 
that  human  prudence  could  neither  guard  against  nor  fore- 
see. That  the  plaintiff  had  no  knowledge  of  the  indisposi- 
tion of  the  negro  ;  therefore,  there  could  be  no  fraud  on  his 
part.  That  if  a  seller  was  to  be  made  answerable  for  eveiy 
accident  or  indisposition  to  which  a  negro  might  be  subject 
after  a  sale,  there  could  be  no  such  thing  as  a  valid  one  ; 
every  contract  of  that  kind  would  be  liable  to  be  set  aside. 
Such  sales  would  become  the  constant  sources  of  litigation, 
of  which  it  was  difficult  to  foresee  any  end.  That  the  kmd 
of  warranty  which  the  receipt  of  a  sound  price  raised  in  law, 
on  the  part  of  the  seller,  on  the  sale  of  a  negro,  or  other 
property,  was  of  a  two*fold  nature  :  the  first  relates  to  the 
titky  that  it  was  a  good  one  ;  the  second  to  the  qualtfica- 
tionfiy\h2X  the  negro  ansWer^  the  description  given  of  him. 
But  it  could  never  be  construed  so  as  to  extend  to  longevi- 
ty,  or  that  he  should  live  an  hour  or  a  day  after  the  sale. 

The  Court.   (Present,  Burke,  J.  and  Bat,  J.)  In  every 
contract  d)  imaginable  fairness  ought  to  be  observed,  espe- 
|iliBy  in  the  sale  of  negroes,  which  are  a  valuable  species  of 
property  ia  this  coubtry.     It  has  been  decided,  often,  in  ' 
oiu:  courts,  that  selling  for  a  sound  price,  raises,  in  law,  a 


r 
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■ 

1799.  warranty  of  the  soundness  of  the  thing  sold  ;  and  if  it  tufas 
T*  rod  ^^^  Otherwise,  it  is  a  good  ground  for  the  action  of  assump^ 
^  ▼•  siL  to  recover  back  the  money  paid*     Poivell^  150*     I'his 

warranty  extends  to  all  faults^  known  and  unknown  to  the 
seller ;  and  although,  in  general,  it  principally  relates  to 
titk  and  qualifications^  and  not  to, long-evity^  yet,  in  some 
cases,  it  ought  to  be  construed  to  extend  to  the  latter.  For 
if  the  negro  sold  had  about  him,  at  the  time  of  sale,  the 
seeds  of  a  disorder  generally  difficult  of  ciire,  and  which  oc- 
casioned his  death,  it  would  be  unreasonable  to  say  that  the 
purchaser  shall  sustain  the  loss.  Though  if  the  disorder  had 
been  contracted  afterwards,  it  must  be  at  the  risk  of  the 
purchaser* 

The  jury,  returned  a  verdict  for  the  plaintiff,  deducting 
the  amount  of  the  negro,  Stepney • 


The  Administrator  of  Bell  against  The  Administrators 

of  HUGGINS. 

DEBT  on  bond,  dated  the  18th  Mayj  1773,  for  IfiOOL 
old  currency. 

Pinckney^  for  the  defendants,  stated,  that  the  bond  in 
question  was  given  for  a  tract  of  land  on  Santee  river,  pur- 
chased by  the  intestate,  Huggins^  in  his  life-time,  and  that 
the  indenture  of  release  was  dsfted  on  the  same  day  with  the 
bond.  That  part  of  the  land  in  question,  which  was  valua- 
ble rice  swamp,  was  claimed  by  the  heirs  of  one  Daniel^  de- 
ceased, by  virtue  of  a  grant,  so  long  ago  as  the  year  17Q5,  . 
and  that  Belly  the  seller,  claimed  under  a  grant  many  years 
subsequent  to  Daniel'* s.  That  on  the  deed  from  BeU  ta 
HugginSy  there  was  a  receipt  indorsed  in  a  very  special 
manner,  by  which,  the  grantor  promised  to  refund  the  coo- 
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sideration-money,  in  case  a  better  title  should  appear.     He        ^^ds. 
then  contended,  that  ahhough  the  receipt,  on  the  back  of  the      i^j^^v  of 
deed,  would  of  itself  be  sufficient  to  entitle  the  defendant  to         ®«W 

V.  • 

a  verdict,  yet,  there  was  ^  covenant  in  the  deed,  that  he^  the  Atim'rs  of 
grantor^  Bellj  was  knvfuUy  seised  of  a  good  estate  infee^  &c. 
upon  this  he  chose  to  Qsly  on  the  present  occasion.  The 
law,  he  said,  was  clear,  that  an  action  would  lie  on  this  co* 
venant,  whenever  a  defect  of  title  was  discovered,  even  be- 
fore eviction  by  suit  at  law.  {Wood,  Conv.  403,  4.  Pringk 
V.  Executors  ofWitteriy  ante^  And  if  the  action  of  covenant 
would  lie  in  such  a  case,  the  defendants,  when  sued  on  the 
bond  for  the  consideration-money,  could  plead  it  in  dis- 
count, and  set  up  the  value  of  the  land  taken  away  by  the 
elder  grant  against  the  plaintiff's  demand  on  the  bond. 

A  surveyor  yi2A  then  called,  who  proved  the  lines,  and 
that  part  of  the  land  was  taken  away  by  Daniel^ s  elder 
grant,  but  that  the  injur)r^iK)uld  not  be  so  great  as  to  de- 
feat the  main  object  thi^^rchaser  had  in  view,  when  he 
purchased.  Whereupon  the  jury,  by  direction  of  the  court, 
deducted  the  value  of  the  land  so  taken  away  by  the  elder 
grant,  from  the  amount  of  the  bond,  and  ^ve  in  favour  of 
the  plaintijT,  a  verdict  for  the  balance. 
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September       The  Oit]»nfART  or  Charlestow  Dhtrict  og-oinst   , 

CORBETT  &    LtOlfrTWOai). 

If  Uie  efTecu      THIS  wu  tn  action  of  debt,  bnyight  ngflliM  the 4^ttt^ ' 

•f  an  intestate  ...  ».•  -Ljai^- 

are  carried  off  stttts,  who  Were  Becunties  man  administration  bond,  ffir 
after"  »dmim'-  Luke  Stoutenburghj  administrator  of  William  Stouttnbnrghy 

mittcd,it  shall  *^ceaied. 

e^onciTitc  the      To  this  bond  ibe  defendants  nleaded  a  performaiice  of » 

leeuriUcs     to  r  r 

the    admini-  the  eolidilion*      The  assignee  of  the  ordiaarv,  RfhknfS^ 

tti*atiou  bond, 

who  are  onijr  Wiomttrigki^  pfoduced  the  inventory  of  the  deceased's'  <»»*' 

to    be    cnnsi-  ,  r   ^^  -«^»    -       -%  j  v      »      '^ 

dcred  as  eoU  tatc,  to*the  amount  of  ai^ldQ/.  It*  6d.  currency,  'wtiuh,  it' 
tokeri,  **"*disl  ^««  «"<^  charged  the  administrator  ;  anrl  as  h^  had  filed, 
ehargeabieby  of  rendered,  no  aceonm  of  his  administration,  it  wa#  ron-* 

the    i>et*torin-  '  ' 

ancc  on  the  tended,  that  he  made  himself  liabk:  to  the  amount  ^nho-- 

part  of  ll»e  ad- 
min UtraUir,     aMnisement.  and,  consequemlv,  that  his  seoirtties  were* 

of  an  enemy,  cfiargcaDle  tor  ttiat  mum« 

Tenu  them  ^or  the  defendants  sundry'  witnesses  were'Calltfdr  ^o<> 
fromperfonn-  j^ycd  that  during  the  war^when  the  Brimh  general /Vv- 
V9$^s  army  invaded  this  cotuttry^  the  plantatite  «if  the^ii^ 
testate  was  broken,  up— ^U  his  negroes  carried  oflf— «li«i» 
house  burnt — and  near  800  ounces  of  plate  taken  away ;  sa 
that  the  estate  was  whoky  ruined  by  the  davaatatioD  of  the 
enemy*  And  that  Luke  Stoutenbiirghy  the  administrator^ 
died  during  the  confusion  of  the  war^  before  it  was  in  his 
power  to  make  any  due  or  regular  return  of  b>s  adminison- 
tion  to  the  ordinary's  office* 

llie  counsel  for  the  defendants  then  contended,  that  as 
this  estate  became  insolvent  by  the  casualties  of  war,  and 
not  by  default  of  the  administrator,  the  securities  to  his  ad- 
ministration bond  could  not  be  chargeable  in  law,  but  were 
discharged  from  their  obligation  by  the  act  of  an  enemy^ 
wluch  rendered  it  impossible  for  the  administrator  to  per- 
form.  That  the  securities  never  could  be  suppfped  to  be 
answerable  for  the  solvency  of  an  estate,  only  for  the  good 
conduct  of  the  administrator*  That  in  this  case  there  was 
no  fault  in  the  administrator*    That  the  act  of  God,  or  the 
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act  of  an  invading  enemy,  will  excuse  a  man  from  the  per- 
formance  of  any  duty  whatever.  That  if  the  negroes  had 
died  by  famine  or  disease,  the  administrator  would  have 
been  excusable ;  and  so  as  they  were  carried  off  by  the  ene- 
my, he  was,  in  contemplation  of  law,  excusable  also,  which 
is  tantamount  to  a  performance  of  the  condition  in  the 
bond. 
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1793. 


OiiJinary  of 

Charleston 

Dibtriet 

V. 

Corbett  and 
Lig;htwood. 


RuTLEDGE,  Ch.  J.  in  charging  the  jury,  said^  that  this 
bond  was  for  the  performance  of  covenants  on  the  part  of 
the  administrator  ;  and  that  the  defendants,  his  securities, 
were  to  be  considered  as  collateral  undertakers.  That  it 
was  a  well  known  rule,  both  of  the  civil  and  common  law, 
that  if  the  party  performs,  or  if  it  is  rendered  impossible 
for  him  to  perform,  that  in  either  case,  both  he  and  his 
securities  shall  be  exempt  from  the  penalty  annexed  to  the 
obligation  ;  and  that  the  act  of  God,  or  of  an  enemy,  were 
the  highest  excuses  known  in  law  for  the  non-performance 
of  a  contract. 

The  rest  of  the  court  concurred,  Waties,  J.  being  ab« 
Bent. 

Pineiney  and  Pringky  for  the  plaintiff. 

Rutkdffc  and  Desau99ure^  for  the  defendants. 


Vol.  I. 


Tt 
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tSepfember  Hall  ajyainst  Smith. 

Tfrm.  ^ 

When  a  note       CASE  OH  a  promisson'  note,  against  the  defendant  as 

is     intlorscd     '.  , 

over  aftei'  it  indorser.     The  defence  was  laches  m  the  holder,  in  not 

becomes  due,  ■,  .  ,  r  t        i 

the  rules  with  cndeavounng  to  recover  the  money  from  the  drawer. 
JiiH^nU''*llJ^       To  rebut  the  force  of  the  defence,  the  plaintiff  gave  itt 
JnappUcabie.     evidence  the  insolvency  of  the  drawer,  which  was  not  dis- 
^fetciice  of  the  puted  ;  but  the  case  turned  upon  the  supposed  neelect  of 

liistalment  ^  .  ^         ^  '  *^  °         . 

law,  the  local  the  holder,  in  not  recovering  before  the  drawer  became  in- 
ofthccouiiti-v  solvent.  It  was  admitted,  that  if  the  suit  had  been  com- 
tai^n   into      menced  tor  January  return,  1790,  the  debt  would  have 

eonMdcration     ^ce©  paid, 
-which    would    *'^'-**  i'"»«» 

he  of   great       It  appeared  on^  the  trial,  that  this  note  was  negotiated  by 

meipit  m  de-  *  *  ^  '  °  ^ 

uimiDing  the  the  defendant  to  the  plaintiff,  on  the  19th  of  November^ 

jury    on    the  ...       * 

present  oo-  1789,  some  time  after  it  became  due  ;  and  on  the  day  fol« 
lowing,  he  placed  it  in  the  hands  of  an  attorney  of  the 
court  for  recovery.  The  attorney,  as  was  customary, 
wrote  a  letter  to  the  drawer,  but  did  not  receive  an  answer 
until  after  the  return  day  of  the  following  Jcmuary  term  ;* 
/  in  consequence  of  which,  the  suit  was  not  commenced  tiU 

the  return  day  in  March^  1790.  The  instalment  law  then 
in  force,  required  a  dems^nd  of  security  thirty  days  before 
a  suit  could  be  commenced,  and  it  was  customary  to  lodge 
writs  against  persons  residing  in  the  country,  ten  days  be- 
fore the  return  day.  The  question  was,  therefore,  whether, 
under  these  circumstances,  the  holder,  or  his  attorney, 
could  be  chargeable  with  such  a  neglect  as  would  destroy  his 
I'ight  of  action  against  an  indorser. 

* 

RuTLEDGE,  Ch.  J.  This  is  a  matter  which  turns  upon  the 
use  or  neglect  of  due  diligence,  which  is  a  subject  very  pro- 
per for  the  consideration  of  merchants,  in  which  the  course 
and  usage  of  trade  in  this  country,  as  well  as  its  local  situa-> 
tion,  ought  to  be  brought  into  view,  and  duly  weighed.  In 
England^  where  there  are  great  monied  capitals,  and  baqk- 
ing  establishments,  from  whence  money  can  at  all  times  he 
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easily  drawn  to  answer  the  purposes  of  trade^  by  men  in        im. 
good  and  solvent  circumstances^  a  greater  degree  of  strict*    ^'^TT!^^ 

.  t        1  •  Hall 

ness  is  observed,  than  can  easily  be  established  m  this  ▼. 

country  ;  especially  among  planters,  who  can  only  bring 
their  crops  to  market  at  one  season  of  the  year,  and  who 
are  often  obliged  to  sell  them  on  a  credit  to  the  merchants  ; 
who  are,  on  the  other  hand  obliged,  from  the  nature  of. 
trade,  to  give  large  credits  to  the  planters.  In  this  kind 
of  mutual  intercourse  then,  the  strict  rules  observed  in  £n^ 
gland^  with  regar4  to  promissory  notes,  are  not  altogether 
applicable  to  the  local  situation  of  Carolina.  The  great 
(|uestion  for  the  jur}',  therefore,  in  this  case,  is,  whether 
a  reasoTuUfle  diligence  has  been  used  or  not  f  Such  as  a 
prudent  man,  in  his  ordinary  affairs,  would  observe,  where 
his  own  interest  only  was  immediately  concerned.  But  it 
must  be  recollected  also,  that  this  note  was  indorsed  over, 
after  it  was  due,  and  therefore  the  law  presumes  in  such 
case,  that  the  indorsee  took  it  upon  the  credit  of  the  in* 
dorser,  and  not  upon  the  credit  of  the  drawer.  (3  Durn*  Esf 
East^  80.  83.)  It  is  in  such  catfe  considered  as  a  new 
drawn  note,  by  the  indorser.  Under  these  circumstances, 
therefore,  although  the  indorsee  may  recover  against  the 
drawer,  it  is  not  subject  to  such  strict  rules  as  a  note  would 
be  which  was  indorsed  before  due.  In  every  such  case, 
the  indorsee  himself  must  have  given  indulgence  to  the 
drawer,  before  he  negotiated  it ;  and  it  would  be  hard  in* 
deed,  if  the  holder  should  suffer  for  a  further  reasonable 
indulgence  afterwards,  which  the  indorser  himself  had 
shewn  before  he  indorsed  it.  Besides,  the  instalment  law 
altered  the  nature  of  proceedings  here  exceedingly.  The 
vely  end  and  design  of  it  was  to  create  delay,  and  to  throw 
•bstades  in  the  way  of  recovering  debts.  Upon  the  whole^ 
I  am  clearly  of  opinion,  that  instead  of  an  unreasonable  de* 
lay,  very  unusual  diligence  has  been  used.  Of  this,  how* 
ever,  the  jury  are  to  judge. 

BuAKR,  J.  of  the  same  opinion. 
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1799.  Bay,  J*  coincided,  but  grounded  his  opinion  principdUf 

^'Ij^^*^    on  the  circumstance  of  the  note  being  indorsed  after  it  be** 

came  due,  which  made  aU  the  rules  respecting  due  dili« 

gence  inapplicable* 

The  jury,  without  retiring  from  the  box^  returned  u 
▼erdtct  for  the  plaintiiT. 


V. 

SmiUi. 


HaHrison  against  SteotheII* 

tinder  tiie  TROVER  for  a  negro  called  yaci.  On  the  ICXh  of 
^"tKierfw  ^^^5  1786,  one  Kemp  Strother  mortgaged  five  negroes  to 
ISS^JdSinthe  y<^f^  Varukrborst,  since  deceased,  one  of  whom  was  the 
«^n|y  (T^u^^  ZMsgro  in  question ;  and  which  mortgage  was  on  the  1 1th  of 
But  as  to  ne-  the  ensuing  SepUmber^  duly  recorded  in  the  secretary^ 
ther' personal  officc,  in  Charkstofu  On  the  7th  October^  1786,  Kemp 
pmehrKr  ^^  Stfothef  sold  the  negro  ^ack  to  the  plaintiff  Harrison^  who 
his'biil  ^"^^  recorded  his  biU  of  sale  in  the  oflke  of  the  derk  of  the 
in  any  part  of  couuty  of  Fa.rfield^  ou  the  18th  of  June^  1791.     The  de- 

the   state    he  •'  "^  J         ^ 

pieaaes.  fendant,  Jnitiofn  Strother y  claimed  under  the  mortgage  from 

Kemp  Strother  to  Fanderhorst.     So  that  the  only  question 
•    was,  who  should  be  preferred  i 

Hunty  for  the  plaintiff,  contended,  that  as  die  parties  re* 
sided  in  the  county  of  Fairjield;  as  the  contract  was  made 
between  the  plaintiflF  and  Kemp  Strother ^  in  that  county  ; 
and  as  the  plaintiff's  bill  of  sale  was  first  on  record,  in  the 
clerk's  office  there,  he  was  entided  to  a  pref^ovnce  under 
the  45th  and  47th  clauses  of  the  county  court  act ;  notwith- 
standing the  mortgage  to  VanderhorH  was  recorded  several 
years  before  in  the  secretary's  oflice  in  Charkston.  That 
the  records  of  the  counties  were  the  proper  places  to  search 
for  incumbrances  on  property,  since  the  establishment  of 
county  courts.  That  all  mortgages  and  deeds  from  the  tri' 
habitants  of  the  count}*,  ought  to  be  recorded  in  the  county ; 


OF  THE  STATE  OF  SOUTH-CAROLINA.  SS% 

Und  unless  this  coostnictton  was  giren  to  those  clauses  in  the        tfds. 
act,  no  person  would  ever  be  safe  in  a  purchase  of  this     ^jf[!!IP^^ 
species  of  property,  until  he  searched  the  clerk's  office  of  v. 

<every  county  and  district  m  the  state* 

To  this,  on  the  part  of  the  defendant,  it  was  replied,  that 
those  clauses  in  the  county  court  act,  giving  a  preference 
to  deeds  first  on  ^  record  there,  related  only  to  lands  and 
other  real  estates.  They  were  in  their  nature,  permanent 
property,  which  could  not  be  removed  out  of  the  limits  of 
the  county.  It  was  therefore  proper  in  the  legislature  to 
require  that  all  mortgages  and  deeds  for  lands,  should  be  re* 
corded  in  the  county  where  they  lie,  in  order  to  quiet  the 
inhabitants  of  the  counties  in  the  possession  of  their  lands, 
and  make  it  easy  for  them  to  inquire  smd  know  whether 
there  were  any,  and  what  incumbrances  on  them.      But  as 

■ 

to  negroes  and  personal  chattels,  they  were  in  their  nature 
transitory^  and  therefore  the  policy  of  the  law  was  not  to 
require  any  local  registry  of  the  transfer  of  them.  The 
act  is  silent  as  to  personal  estate  ;  and  deeds  and  contracts 
for  chattels,  must  and  oaght  to  depend  upon  the  ctmoeniency 
fif  the  purchasers^  for  whose  safuif  S|pd  oAxmk^e  they  were 
made*  A  registry  of  them  in  any  part  of  the  state  most 
convenient  to  the  purchaser,  is  sufficient.  And  such  deed 
or  transfer  for  negroes  or  other  personal  estate,  first  on  re* 
cord  in  any  part  of  the  state,  ought  to  have  a  preference. 

• 

Waties,  J.  was  decidedly  of  opinion,  that  the  clauses, 
of  the  county  court  act,  quoted  by  the  plaintifF^s  counsel,  re- 
lated o1ily  to  lands  lying  wi^n  the  different  counties  ;  and 
that  they  could  not,  by  any  construction  whatever,  be  ex- 
tended to  negroes  or  other  personal  property,  which  in  their 
nature  were  transitory.  I'he  best  rule  therefore  in  every 
ease  of  a  purchase  of  t^s  kind  of  property,  would  be  to 
leave  it  to  the  conveniency  of  the  purchaser,  to  record  bis 
deed  where  it  suited  him  best ;  and   every    such^  deed 
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first  on  record,  m  caufpartofthe  Haie^  oug^tto  have  a  legd 
preference. 

Bat,  J*  coincided. 


Orangeiurtik  The  Statk  ogoinat  M^Carty. 

JVw.  Court. 

A  pardon  for       THE  prisoner  M'Cartu^  was  convicted  of  horse*steaUnjr 

speeHied    of.  upon  very  clear  testimony.     His  counsel  however  moved^ 

operate  as  a  in  aiTest  of  judgment,  that  he  had  a  pardon  from  the  go- 

^or  ^  fetony  vemoT,  Under  the  great  seal  of  the  state,  for  an  offence  com* 

•T  i^mS^'  mitted  subsequent  to  the  present  one,  which  it  was  contend* 

^•r^o^*  ed,  operated  as  a  pardon  for  this  offence  also.    Upon  which 

he  was  ordered  up  to  Columbia^  agreeable  to  the  terms  ot 

the  constitution,  to  have  the  point  argued  in  hb    presence 

He  was  accordingly  brought  up  to  Columbia  on  the  1st  of 

December  following,  when  the  Chief  Justice  and  all  the 

Judges  were  present.     The  motion  was  then  renewed,  and 

the  point  fuUy  argued  by 

Holmes  and  Dem^  for  the  prisoner,  and 

The  Solicitor  of  the  southern  circuity  for  the  state* 

'  The  Court  having  heard  the  counsel  On  bodi  sides  very 

fully,  and  having  perused  and  inspected  the  pardon  pro- 
duced, which  appeared  to  be  a  special  one  for  the  particular 
ofience  of  which  the  prisoner  had  formerly  been  convicted* 
were  all  unanimously  of  opinion,  that  it  did  not  operate  as 
a  bar  to  the  prosecution  for  the  present  offence,  or  any 
ether  not  particularly  mentioned  in  the  govemor^s  pardon. 
Sentence  of  death  was  then  pronounced  on  the  prisoner  ( 
but  as  the  jury  had  recommended  him  to  mercy,  he  re- 
ceived a  second  pardon. 


CASES 

A9CIUBD  AND  DETERMmfiD 

IN   THE 

COURTS  OF  COMMON  PLEAS 

AND 

GENERAL  SESSIONS  OF  THE  PEACE,  &c. 

IN  THE  YEAR  1794. 


John  and  William  Heyward   and  others  against  January 

Hazard  and  others.  Terws: 

THIS  was  an  action  of  trespass^  to  try  titles  to  lands  un»  xhevitnesaes 
der  the  will  of  jfohn  Heyward^  of  Tick'Tonm^  deceased,  ^jfed  not  oln^ 
upon  the  issue  of  devis  avtt  vel  non^  before  a  special  jury  at  |j^  %ict"*5 
bar,  by  consent  of  parties.  Ia*^*t*^d  v!^ 

The  will  in  this  case  contained  two  kinds  of  devises  or  mine  the  ea- 
bequests,  viz.  one  of  real  estates,  and  the  other  of  personal  tesutor,  that 

,  i%  whether  he 

property.  was    sane   OP 

The  probate  of  wills,  or  in  other  words,  the  trial  ofthdr  ''S^^'J\^, 
validity  as  to  personal  chattels,  belongs  exclusively  to  the  ^^"K  "*^ 
court  of  ordinary,  which  is  governed  by  the  ecclesiastical 
rules.  But  their  validity  as  to  lands,  is  only  cognizable  in 
the  common  law  courts,  by  the  principles  of  the  common 
law,  which  considers  them  as  a  species  of  conveyance.  Foi? 
which  reason,  it  was  foreseen  that  it  might  so  happen,  that 
the  court  of  ordinary  might  give  a  construction  to  it  one 
way,  and  a  court  of  common  law  a  different  construction  ; 
60  that  there  might  be  contrary  decisions  qu  the  saipe  will, 
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1^4-       and  upon  the  same  point,  in  the  different  courts.    To  guard 
He  V  d     therefore,  against  this  clashing  of  jurisdictions,  it  was  mu« 
▼•  tually  agreed  upon  by  the  parties  interested,   to  try  this 

question  at  once,  by  a  special  jury,  at  bar  in  Charkstofiy  be« 
fore  the  common  law  judges;  where  it  was  supposed  it 
would  receive  a  more  solemn  and.  full  investigation,  than 
before  a  single  individual,  the  ordinary  of  Beaufort  district, 
in  which  the  whole  estate  lay. 

The  cause  came  pn  the  6th  and  lasted  till  the  11th  of 
March.     All  the  judges  present. 

I'he  defence  was  the  insaruiy  of  the  testator. 

Holmes^  in  his  opening,  on  behalf  of  the  plaintiffs  in  the 
action,  stated,  that  they  claimed  the  lands  in  question  under 
ibe  last  will  and  testament  of  John  Heywardy  deceased,  a 
near  relation  of  the  plaintiffs,  dated  the  8th  of  Janufxry^ 
1793*  That  the  testator  lived  till  the  12th  of  January^ 
when  he  died.  That  in  and  by  this  will,  he  had  left  the  bulk 
of  bis  estate,  consisting  of  lands  and  negroes  to  a  \try  large 
.  amount,  to  John  and  William  Heyxvard  of  Tulifinny,  two 
first  cousins ;  and  to  Mrs.  Glover^  wife  of  Wilson  Glover j 
his  sister,  all  plaintiffs  in  the  action.  That  in  December^ 
1791,  the  testator  had  made  a  prior  will,  in  which  he  gave 
the  bulk  of  his  fortune  to  the  defendant.  Major  Hazard^ 
who  was  also  a  first  cousin  of  the  testator  by  the  mother's 
side,  and  to  Mrs.  Glover^  one  of  the  parties  in  the  present 
suit.  So  that  in  fact.  Glover  and  wife  would  be  very  litde 
affected,  which  ever  way  the  action  terminated,  as  they 
could  claim  nearly  to  the  same  amount  under  either  will* 
The  real  dispute  then,  he  said,  was  between  the  two  Hey* 
wards  of  Tuli^nnyy  and  Major  Hazard;  and  this  depend- 
ed entirely  upon  the  validity  of  the  last  will,  the  former 
will  having  been  made  when  the  testator's  insanity  had  not 
been  called  in  question.  He  then  stated  that  the  three 
witnesses  to  the  will  were  in  court,  ready  to  prove  the  exe- 
cution of  this  last  will,  and  the  sanity  of  the  testator  at  the 
time  it  was  executed.  But  as  some  of  the  defendant's  wit- 
nesses,  who  had  been  subpoenaed^  had  not  arrived,  on  account 
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of  the  badness  of  the  weatfaer,  whereupon  the  case  was  ad- 
journed to  the  day  foUowing.  llcy  w  J7 


Fridatf^  Tth  March.  As  soon  as  the  jurors  were  seated 
and  caUed  over,  the  cause  was  resumed,  when  Holmes 
ealled 

George  Himcn^  the  first  witness  to  the  will,  who,  being 
sworn,  said  that  he  saw  John  Heifward^  of  Tick'TozuTiy  sign 
the  will  produced  and  shewn  him.  That  he  subscribed  his 
name  to  it,  as  a  witness,  in  the  presence  of  the  testator  ;  at 
least,  in  the  room  where  the  testator  was,  and  who  might 
have  seen  him.  He  appeared  to  him  to  be  then  perfecdy 
in  his  senses,  as  much  so  as  he  had  known  him  to  be  for  six 
years  .before.  That  William  Sailings  David  •Motte^  JFilson 
GloveTy^&nd  William  Heyward^  were  all  in  the  room  at  the 
same  time.  That  when  he,  the  witness,  went  into  the  room, 
he  asked  the  deceased  how  he  was,  who  answered,  he  was 
so  ill  he  could  not  shake -hands  with  him,  being  much  swell* 
ed,  but  bid  him  to  take  a  chair,  and  sit  down.  The  de- 
ceased then  said  to  him,  he  looked  ill ;  he  replied,  and  said 
he  had  been  sick. 

Upon  his  cross-examination,  he  said,  Mr.  Heyxoard  x^zs 
in  his  senses  when  be  signed  his  will,  otherwise  he  would 
not  have  witnessed  it.  That  the  will  appeared  to  have  been 
written  by  Mr.  Glover,  who  was  the  person  who  asked  him 
if  he  would  not  sit  up,  and  sign  the  paper.  That  he  had 
not  seen  the  deceased  from  the  month  of  November ^  prece- 
ding, till  the  8th  of  yanuary,  the  day  he  witnessed  the  will ; 
he  lived  four  or  five  miles  off ;  he  had  been  sent  for,  but 
did  not  know  for  what  purpose.  That,  on  the  way  to  the 
deceased's  house,  he  met  Mr.  Malory  Rivers^  who  had  just 
left  it :  he  asked  how  Mr.  Heyward  was  I  he  said  he  was 
better.  When  he  went  into  the  house,  he  found  Mrs. 
Rivers  at  breakfast,  who  soon  after  went  away.  The  will 
was  signed  about  two  hours  afterwards.  He  had  seen  him 
often  intoxicated  with  liquor,  but  he  had  no  appearance  of 
it  when  he  signed  the  will. 

Vol.  I.  u  u 


V. 

Hazard. 


Hazard, 
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1794.  William  SUlHng^  another  wime$8  to  the  wiU*  wa4  sworn* 

^"^   ^^''^     He  saw  this  will  signed,  and  placed  hia  nanobe  aa  ft  witBtCA$  ti^ 
V.  it,  in  the  room  with  Mr.  Het/ward^  and  where  )ie  might 

have  seen  him*  He  appeared  lo  be  perfectly  m  hia  aeuea, 
otherwise  he  would  not  have  witoesaed  it.  The  de^eaaed 
said  he  b«gan  too  near  the  seal,  which  obliged  him  (0  pml 
the  word  ^^jun.^  cm  Ae  seal*  {This  appeared  0  ie  the 
case*) 

Upon  this  witness  being  cross-examined,  he  said,  he 
tived  on  a  plantation  of  Mr.  Thomas  Heyward\  father  oi 
two  of  the  plaintiffs,  about  the  distance  of  one  o^il^  and  a 
half  from  the  deceased's.  Mr.  WilUam  Heipvard  sent  £or 
him  the  night  before — went  in  the  morning,  very  early-"'* 
did  not  see  the  testator  till  he  was  called  to  witness  the  wilL 
When  he  went,  in  the  morning,  Mrs.  Rhers  was  there,  but 
went  away  some  time  before  he  was  asked  up  to  see  tha^ 
will  executed.  7  he  paper  was  not  read  to  him  ;  he  did  not 
read  it  himself.  The  teataior  did  not  call  it  his  wiU-*-ODly 
said  ht:  acknouledged  it  as  his  act  and  deed  ;  but  verily 
believes  Mr.  Heyxvard  knew  it  to  be  his  wilL  He  thought  it 
was  his  will.  1  hat  Hinson^  Motte^  WiUiam  Heywardy  and 
Ghvery  were  there  when  the  will  was  signed* 

David  MottCy  tht  third  witness  to  the  will,  said,  that  his 
name  to  the  will  was  his  hand-writing.  That  he  saw  jfahn 
ffeyward  sign  his  name,  and  deliver  it  as  his  act  and  deed  i 
and  he  subscribed  it  as  a  witness,  on  a  half  cheat  of  drawers. 
That  William  Heyward  offered  to  get  a  table  for  the  wil» 
nesses  to  sign  their  names  upon,  but  John  Heyxvard^  the 
testator,  said  there  was  no  occasion— -pointing  to  the  half 
chest  of  drawers,  said  they  mig^t  sign  their  names  on  that. 
That  he  was  'perfecdy  in  his  senses**— had  known  him  for 
eleven  years  before— -had  lived  on  the  plantation.;  and 
would  not  have  witnessed  the  will,  unless  he  had  been  catk^ 
vinced  in  his  own  mind  he  was  in  his  seoses.  He  wiabed 
very  much  for  chocolate,  and  expressed  his  surprise  dut 
people  did  not  bring  that  article  up  into  the  country  for  sale, 
which  was  much  better  than  mapy  artidca  they  did.  bring  up 
for  sale. 


Hasard. 
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Upon  his  cross-examination,  this  witness  said  he  lived  on       1794. 
the  plantation  of  the  deceased,  as  a  shoemaker  and  saddler    ^''^T^^^^ 
-^had  an  account  against  the  estate,  for  jobs  done  in  both      ^^  v. 
lities— had  not  seen  him  for  a  fortnight  before  he  was  sent 
ibr  to  witness  this  paper— did  not  wish  to  disturb  him  by 
going  up  stairs,  having  a  wooden  leg— never  heard  him 
raving  for  a  fortnight  before  the  will  was  made.     He  had 
frequently  been  intoxicated  before  his  death  ;  particularly 
about  Christmas  he  saw  him  raving  about  the  plantation,  in 
Hquon    He  was  soon  after  taken  sick,  and  never  went  about 
afterwards.     He  thought  the  paper  to  be  Mr.  Hetjrvard^s 
will,  and  verily  believed  Mr.  Heyward  knew  it  to  be  his 
wffl  when  he  signed  it. 

Here  the  direct  testimony  for  the  phintifTs  closed,  the 
counsel  observing,  that  they  had  other  testimony  to  offer  in 
reply  to  the  defendants'  witnesses. 

Ford^  in  behalf  of  the  defendants,  stated,  that  under  the 
plea  of  insanity,  it  was  not  altogether  necessary  to  prove 
that  the  testator  was  entirely  deranged  at  the  time  the  deed 
was  executed  ;  but  if  it  appeared  that,  by  long  habits  of  in* 
toxication,  the  mind  was  rendered  unfit  for  so  important  a 
transaction  as  that  of  making  a  final  arrangement  of  his 
worldly  concerns,  or  if  he  was  in  that  state  of  weakness  that 
he  was  liable  to  be  influenced  by  the  importunities  of  those 
«bout  him,  it  was  sufficient  to  support  the  plea.  That  the 
evidence  they  were  about  to  offer,  was  to  that  effect ;  and  if 
it  turned  out  as  he  was  instructed  it  would,  the  defendants 
would  unquestionably  be  entitled  to  a  verdict. 

Major  yenkins  was  then  called  as  a  witness.  He  proved 
that  he  had  been  intimate  with  the  deceased  for  some  time 
before  his  death.  That  he  had  been  frequently  at  his  house 
in  1791 ;  that  he  was  often  indisposed.  That,  during  that 
year,  he  heard  him  speak  often  of  Major  Hazard^  and  in 
warm  terms  of  friendship  for  him.  He  sometimes  spoke 
of  getdng  his  wiB  made,  and  said  he  would  made  him  a 
watm  fellow  yet.  In  1793  he  was  frequendy  at  the  house 
of  die  deceased  ;  that  he  was,  in  the  coiu'se  of  the  year, 
viuch  indisposed,  at  which  time  Major  Hazard  was  veiy 
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vbatced  him  he  was  deranged.     He  struck  a  dozen  blows        irol 
against  the  wall,  with  his  hands,  thinking  it  was  his  man    ^tp^"^ 
Ben  whom  he  be^t,   and  behaved  in  such  a  manner  as  con-         V. 
vinced  the  witness  he  was  out  of  his  senses.    He  left  the 
house  of  the  deceased  the  day  the  will  was  signed  ;  he  was 
then  better--— bade  him  good-bye-— did  not  think  he  was  then 
in  a  situation  to  do  business.     He  heard  nothing  about  a 
will  before  he  left  the  house-^id  not  ask  him  to  stay  and 
see  it  signed,  although  he  had  mentioned  his  intention  of 
going  off.     He  met  Hinson  on  the  road   after  he  had  left 
the  hoi»e.    William  Heyward  went  to  the  deceased's  house 
the  second  day  after  the  witness  went,  and  attended  him 
till  his  death,  and  paid  him  all  the  attention  of  a  kind  friend, 
and  kept  him  from  liquor,  and  employed  Dr.  Homer  to  at- 
tend him. 

Mrs.  Rivers  went  with  her  husband  to  see  the  deceased 
on  Christmas  day,  1792;  stayed  a  fortnight;  saw  him 
drink  water  for  grog,  and  play  tricks,  which  induced  her 
to  think  he  was  deranged.  Saw  him  strike  at  a  shadow 
against  the  wall.  That  the  greatest  part  of  the  fortnight 
she  was  there,  he  was  out  of  his  senses,  though  he  was 
sometimes  in  his  senses  ;  she  left  die  house  the  eighth  of 
January y  but  heard  nothing  about  a  will ;  when  she  left 
him  in  the  morning,  he  appeared  to  have  an  interval  of 
reason.  Upon  the  oath  she  had  taken,  she  did  not  think 
he  was  in  a  situation  proper  to  do  business. 

Doctor  CampbeUy  about  six  months  before  the  testator's 
death,  heard  him  say  he  had  made  a  will,  and  left  his 
estate  to  Major  Hazard  and  Mrs.  Glover.  He  had  fits  oc- 
casionally, owing  to  hard  drinking — once  saw  him  in  one  ; 
when  he  recovered  from  them,  he  was  fit  t6  make  a  will. 
He  was  accustomed  to  get  drunk,  and  continue  so  for  a 
fortnight  or  three  weeks  together. 

Dr.  Pepper  saw  the  testator  on  the  7th  of  December^ 
1792,  at  Black  Swamps  and  heard  him  say  the  TuUfinny 
family  should  have  nothing  to  do  with  his  affairs.  He 
made  an  agreement  with  him  at  that  time,  about  some 
land* 
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times  he  waa  perfectly  in  his  senses,  and  as  fit  to  do  business        t7H. 
as  any  other  man.  X'!^ 

Mr*  ^iicAly  was  then^  caUed  ^nd  swom«     He  said  he  v. 

went  to  see  the  testator  on  the  1st  ot  January^  1793;  went 
up  stairs  into  his  room,  conversed  with  him  about  eighteen 
half  barrels  of  rice,  which  were  to  be  put  on  board  Captain 
Tuck€r*a  vessel,  for  Charkston  ;  but  he  said  he  had  thought 
of  taking  them  down  in  his  o\hn  boat  himself;  he  was  per- 
fecdy  in  his  senses.  Saw  him  again  on  the  10th  of  Janua^ 
ry^  and  he  was  as  perfectly  in  his  senses  as  he  had  ever 
known  him  to  be*  He  had  lived  with  him  for  some  time 
as  an  overseer.  He  inquired  about  his  plantations,  and 
die  witness  gave  an  account  of  them  to  him.  He  drank 
hardi  .and  was  apt  to  be  deranged  or  flighty,  but  he  would 
again  recover  his  senses. 

Sundry  letters  written  by  the  testator  in  the  summer  of 
1792,  were  then  produced  and  read,  and  they  all  appeared 
to  be  sensible,  well  written  letters ;  and  two  as  late  as  the 
3d  of  December^  1792,  one  to  Captain  Tucker^  and  the 
other  to  Bali  CsP  MinoU  In  the  letter  to  Paptain  Tucker ^  he 
informed  him  he  would  have  a  parcel  of  rice  ready  to  send 
to  Charleston  by  the  18th  of  the  month.  And  in  the  letted 
to  Ball  &P  ACnot^  his  factors,  he  advised  them  of  it  also^ 
and  desired  them  to  get  some  articles  from  Mr.  Ewing^ 
and  send  them  up  to  him.  Captain  Tucker*s  deposition 
corroborate<i  the  above  facts  ;  and  furdier,  that  he  had 
frequent  fits  of  intoxication,  but  would  recover  again. 

Dr.  Baron  attended  him  in  the  spring  of  1792,  he  was 
very  ill,  staid  at  his  uncle  Thomas  Heyxvard^s  house,  where 
he  was  taken  great  care  of.  He  was  sometimes  out  of  his 
senses,  and  at  other  times  again  perfecdy  sensible  ;  so  ' 
much  so,  that  he  would  have  no  hesitation  in  witnessing 
ius  will,  if  he  bad  been  called  upon  for  that  purpose. 

yohn  Witchaad  was  in  the  testator's  employ,  saw  him  the 
last  of  December,^  1792,  he  inquired  about  his  plantations, 
and  ggive  him  some  directions  about  one  particularly,  from 
vluch  the  negroes  had  been  removed,  and  said  some  per- 
son should  be-  left  these  to  take  care  of  the  buildings ;  he  , 
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1794.  then  appeared  to  be  perfectly  in  his  senses.  Mrs.  Rimers 
^^I^Xw^  came  to  his  house  on  the  8th  oi  January  ;  (the  day  the  will 
was  signed  ;)  he  inquired  of  her  how  M n  Heywaard  was, 
she  answered  he  was  much  better  and  perfectly  in  his 
senses.  He  sometimes  had  drunken  fits,  but  would  re* 
cover  again. 

Mrs.  Witchard.  Mrs.  Rivers  paid  her  a  visit  on  the  8th 
ol  January^  1793;  she  inquired  how  Mr.  Heyward  was; 
she,  Mrs.  Rivers^  said  he  was  much  better,  and  perfectly 
in  his  senses ;  adding,  that  he  was  so  brave,  that  she  be- 
lieved they  were  about  making  a  will.  She  said  she  met 
Hifison  going  there. 

Robert  Exvtng^s  deposition  was  read,  in  which  he  said 
Mr.  Rivers  told  him  that  Mr.  Heyward  was  perfecdy  in 
his  senses  on  the.  morning  of  the  day  the  will  was  signed. 
That  he  said  so  several  times,  and  that  he.  Rivers^  belie v« 
ed  the  will  would  hold  good. 

EvOing  Richardson  deposed,  that  he  heard  Mr,  Rivers 
tell  Mr.  Adam  Exving  that  Mr.  Heyward  was  in  his  sense% 
the  morning  he  left  him. 

Adam  Ewing  proved  that  Rivers  told  him  the  testator 
was  in  his  senses  the  day  he  left  him.  The  witness  asked 
what  day  it  was  ;  he  replied  it  must  have  been  the  day  the 
will  was  signed,  as  he  met  a  young  man  going  there  who 
was  a  witness  to  it. 

Mr.  Russel  confirmed  Mr.  Ewing*s  testimony. 

Thomas  Heyward^  the  testator's  uncle,  saw  his  nephew 
on  the  4th  of  jfanuary,  1793  ;  he  was  in  bed,  but  was  sen- 
sible ;  he  was  so  much  so,  as  to  be  able  to  transact  busi- 
ness, for  he  called  to  see  ,  whether  he  could  pay  his  son  a 
sum  of  money  he  had  advanced  for  him.  He  said  he  had 
sent  170  barrels  of  rice  to  town,  but  he  ordered  the  pro- 
ceeds to  be  paid  to  Colonel  Siirving^  who  had  been  a  very 
indulgent  creditor  towards  him.  The  witness  saw  Mrs. 
Rivers  there  ;  his  nephew  said  there  was  some  troublesome 
company  there  :  he  mentioned  it  to  Mrs.  RiverSy  who  got 
into  a  violent  passion  about  it*  He  saw  him  again  on  the 
10th  of  January ;  he  jtvas  then  in  a  good  state  of  mind, 
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and  entertained  hopes  of  recovery  ;  he  was  able  to  sit  up        ^^^^ 
in  a  chair.     He  saw  him  agsdn  on  the   11th,  and  in  the     Heyward 
morning  of  the  12th  of  Jammrif^  1793,  and  he  appeared  at      jj  ^-^^ 
those  times  to  be  sensible.     Indeed,  he  said,  aU  the  fits  he 
jgver  had,  proceeded  from  hard  drinking. 

Here  the  evidence  closed  on  both  sides. 

Harper^  for  the  plaintifTs,  then  proceeded  to  observe  to 
the  jury,  that  the  only  question  for  their  consideration  was, 
whether  the  testator  was  insane  or  not  at  the  time  the  will 
was  made.     That  a  man  generally  insane,  if  he  has  lucid 
intervals,  may  make  a  will,  and  it  shall  be  deemed  good. 
That  where  there  is  a  contrariety  of  evidence,  it  is  to  be 
presumed  in  favour  of  sanity.     {Orphan* s  Legacu^  page  24.) 
That  reasonable  dispositions  to  roen^s  nearest  friends  and 
connections,  ought,  to  be  supported  ;  but  if  given  to  stran- 
gers, were  very  suspicious.     That  in  this  case,  the  estate 
was  given  to  his  nearest   fripnds  and  relations ;  though 
others  were  unnoticed.     That  the  plaintiffs  were  very  near 
relations,,  and  stood  in  equal  degree  with  the  defendant, 
Major  Hazard.    In  the  first  will,  the  two  Heyrvards  were 
unnoticed.     Why  ?     Because  the  testator,  when  that  will 
was, made,  did  not  think  proper  to  give  them  any  thing ; 
but  the  will  would  not  have  been  less  valid  on  that  account, 
if  the  latter  one  had  not  been  made.      In  the  latter  will, 
Major  Hazard^  probably,  for  the  very  same  reason,  unfor- 
tunately  was  passed  over  unnoticed   in  his  turn.     The  mo« 
ment  of  signing  the  will  is  the  time  to  which  the  attention 
of  the  witnesses  is  drawn  \  not  what  was  his  state  of  mind 
at  any  time  before.     4  Bum*  EccL  Lawy  90.     That  is  the* 
criucal  moment*      Supposing  the  witnesses  then   honest 
men,  how  litde  need  they  know  about  it.     They  need  not 
know  it  was  a  will ;  they  need  not  be  together.    A  paper 
folded  up  and  signed,  but  the  hand  and  seal  acknowledged, 
was  deemed  a  good  wiU<    4  Bum.  83* 

Vol.  I,  Xx 
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1794.  Monday^  March  ]pth«     The  case  reaumed* 


Ford^  for  the  defendants.  The  time  of  making  a  will  is 
very, different  from  the  time  of  eocecut'ion.  In  aU  probabili- 
ty,  this  A^vill  was  drawn  several  da} s  before  the  day  of  its 
execution.  The  cutting  off  Major  Hazard^  without  leav- 
ing him  a  shilling,  is  strong  evidence  of  insanity,  after  hav- 
ing, so  short  a  time  before,  left  him  the  bulk  of  his  fortune. 
A  testator  ouglit  to  have  judgment,  to  discern  and  know 
what  he  is  about :  to  be  able  to  answer  questions  alone,  ia 
not  sufficient.  Mary  Winchester's  case^  5  Co,  Sep,  4  Burn* 
45.  Ibid,  90.  The  office  of  a  witness,  when  he  comes  into 
a  chamber,  is  to  inspect  and  judge  of  the  testator's  sakuty. 
And  if  it  is  even  doubtful,  they  ought  to  refuse  to  witriess 
it.  For  which  purpose  they  ought  to  have  an  opportunity 
of  judging,  which  no  man  can  well  do,  who  is  only  just 
called  upon  tlie  spur  of  the  occasion.  If,  therefore,  the  wit- 
nesses have  not  had  an  opportuntity  of  judging,  the  jury 
are  to  judge  of  the  sanity,  from  all  the  circumstances*  The 
witnesses  in  this  case  had  not  been  long  enough  about  the 
testator,  to  form  a  competent  judgment  of  his  situation  and 
ttate  of  mind.  It  does  not  even  appear  that  the  testator 
knew  it  was  a  will ;  it  was  not  read  to  him  ;  he  did  not 
read  it  himself.  The  physician  who  attended  him  was  die 
most  proper  person  to  judge  of  his  sanity ;  he  ought  to 
have  been  produced  as  the  best  evidence  on  such  an  ooea- 
sion.  From  the  whole  tenor  of  the  testator's  conduct,  and 
from  the  length  of  time  he  had  been  indisposed,  it  is  not  to 
be  presumed  that  he  could  have  sufficiently  recovered,  so 
as  to  be  capable  of  doing  so  important  an  act  as  making  a 
will ;  diough  he  might  have  been  able  to  attend  to  cbm* 
mon  concerns. 

Hohnesj  for  the  plaintifls.  AU  that  ^e  law  makes  re- 
quisite, has  been  complied  with  on  lite  present  occasion. 
Every  man  is  to  be  presumed  of  sound  mind,  and. insanity 
must  be  proved.  A  drunken  man  is  considered  as  a  mad- 
man, and  incapable  of  making  a  will  while  drunk ;  but  when 
he  becomes  sober,  he  is  to  all  intents  and  purposes  capable. 
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4  Bum.  46-     The  reading  of  a  will  is  not  necessary,  unless        ^^**- 
to  a  blind  person.     The   witnesses,  by  law,  are  to  attest     Heywwd 
the  sttmty  of  the  testator ;  and  in  this  case,  they  all  agree  on 
that  point*     But  even  if  one  had  differed  from  the  other 
two,  it  would  have  been  good*     Burn.  70.  74.     It  was  not 
necessary  that  the  witnesses  should  know  it  was  a  will. 

Tutsday^  March  11th. 

Prtngk.  The  meaning  of  non  compos^  implies  a  total 
deprivation  of  reason ;  drunkenness,  only  a  temporary  mad- 
ness ;  it  is  the  lowest  state  or  degree  of  it.  A  will  made 
in  that  state  is  not  good  ;  but  if  a  man  gets  sober  and  re* 
tarns  to  a  proper  state  of  mind,  it  is  valid*  3  AtL  173. 
2  Hawk.  2  Burn.  184.  The  witnesses  are  therefore  call- 
ed upon  by  the  statute  to  try  the  testator's  sanity*  Pow. 
Dev^  68.  In  the  present  case,  the  witnesses  to  the  will  are 
very  positive  on  this  head,  and  their  testimony  has  been  cor- 
roborated by  a  great  number  of  other  witnesses,  who  are 
equally  positive.  Whereas,  the  witnesses  for  the  defend- 
ants are  only  negative^  and  that  too  only  circumstantialiy  so. 
The  only  witnesses  for  the  defendants,  who  speak  of  the  in- 
sanity of  the  testator,  at  the  time  of  his  last  sickness,  are 
Mr.  and  Mrs.  Rioirs;  but  they  have  nmde  declarations  to 
divers  persons,  which  invalidate  considerably  what  they 
gave  in  evidence  on  this  trial.  For  it  is  a  rale  of  law,  that 
what  a  witness  has  been  heard  to  say  at  another  time,  may 
be  given  in  evidence  to  invalidate  his  testimon}'  in  court. 
Loft.  279.  The  two  Heywards  had  assisted  the  testator 
with  money  at  a  time  when  he  was  distressed  ;  and  it  is 
highly  probable  that  was  the  true  reason  why  he  preferred 
them  in  the  disposition  of  his  estate  to  Major  Hazard.  No 
formal  declaration  of  a  will  is  necessary ;  a  delivery  as  a 
deed  is  suflicient.     t  Vin.  124. 

Ptnckney^  for  the  defendant.  The  sanity  of  the  testator 
is  the  principal  point  to  which  die  attention  of  the  witnesses 
is  called  by  the  statute.  *  Where  a  testator  never  was  insane, 
soundness  of  mind  is  ever  presumed ;  but  where  he  hai 


348  CASES  IN  THE  SUPERIOR  COURTS 


Heyward 

V. 

fiazml. 


17&4.  once  been  insane,  sanity  must  be  proved*  3  P*  Wms.  93- 
2  Atk.  56.  His  barely  being  able  to  answer  questions  is 
not  sufficient  *  he  must  be  in  his  perfect  senses,  and  of 
sound  disposing  mind  and  menior}'.  Swynb*  77*  82,  112. 
Publication  of  a  viiSl  is  essential^  not  a -mere  formal  part. 
Fow.  68. 

Rutkdge  concluded  by  observing,  that  it  was  the  pro- 
vince of  the  jury  to  judge  of  the  crediiility  of  the  witnesses  i 
that  of  the  witnesses  to  judge  of  the  sanity  of  the  testator. 
That  wills  diifered  very  much  from  common  deeds  on  this 
very  account ;  for  one  or  two  witnesses  to  a  deed,  was  good  ; 
but  with  respect  to  lands,  not  less  than  three  were  necessary 
to  a  will,  for  the  purpose  of  viewing  the  situation  of  the  tes- 
tator, inspecting  into  his  state  of  mind,  and  guarding  against 
frauds  and  impositions.  That  it  was  impossible  for  the 
jury  in  this  case,  to  judge  of  the  state  of  the  testator^s  mind^ 
except  from  the  mouths  of  the  witnesses  examined*  They 
were  not  present  to  see  and  observe  him ;  the  witnesses 
were  ;  and  if  they  believed  the  witnesses  to  the  will,  they 
were  bound  to  find  a  verdict  for  the  plaintiffs.  Every 
thing  therefore,  depended  on  the  credibility  of  these  wit- 
nesses :  and  nothing  had  been  offered  in  the  course  of  the 
cause,  to  impeach  or  call  their  credibility  in  question,  and 

they  had  no  interest  at  stake  upon  the  issue  or  final  event  of 

• 

at. 

Waties,  J.  being  nearly  connected  with  Mr.  Glover,  one 
of  the  plaintiffs  in  the  action,  declined  giving  an  opinion. 

Burke,  J.  mentioned,  that  in  his  opinicm  there  were  such 
strong  circumstances  of  insanity  about  the  testator,  and  had 
been  for  some  time  before  this  will  was  signed,  that  it  made 
it  extremely  questionable  in  his  mind,  whether  it  merited 
the  sanction  of  a  court  and  jury  or  not.  That  it  was  diffi- 
cult to  conceive  why  a  man  in  his  perfect  senses,  who  pos- 
sessed so  high  a  regard  and  esteem  for  another  as  the  testa- 
tor seems  to  have  had  for  Major  Hazard^  shouldi»  in  so 
short  a  time,  without  any  difference  or  quarrel,  or  any  ma*> 


V. 
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terial  change  of  circumstances,  alter  his  mtnd  so  much  as  to  *7a4. 
have  totally  forgotten  his  old  friend  and  relation.  He  Heyuai-d 
thought  there  was  no  'other  way  to  account  for  it  hut  by  in- 
sanity, or  a  want  of  sufficient  energy  in  the  mind  of  the 
testator,  to  resist  the  effects  of  influence,  in  a  weak,  debili* 
tated  state,  both  of  mind  and  body.  But  as  this  depended 
on  ^matters  of  fact  very  proper  for  the  consideration  of  the 
jury,  he  left  it  with  them  to  determine  as  they  in  their  con- 
sciences thought  proper.  '^ 

RuTLEDOE,  Ch,  J.  Grimke,  J.  and  Bat,  J.  were  of  one 
opinion  on  this  occasion,  and  delivered  their  opinions  serial 
tint  to  the  jury.  They  were  to  the  following  effect,  viz. 
That  the  statute  of  frauds,  which  was  the  pattern  for  wills 
for  lands,  at  this  day,  required  ^^  that  all  devises  of  lands 
*'  should  be  in  writing,  signed  by  the  party  himself,  (or 
**  some  other,  by  his  directions,)  and  attested  and  subscribed 
"  by  three  or  four  credible  witnesses  at  least,  in  the  testa- 
**  tor*s  presence,  otherwise  to  be  null  and  void."  It  is  evi- 
dent, therefore,  that  by  this  act  there  are  four  essential 
requisites:  First,  the  will  should  be  in  -writing:  for  no 
parol  devise  will  convey  lands,  as  it  will  goods  and  chattels. 
Secondly,  it  should  be  subscribed  by  the  party,  (or  some 
other,  by  his  direction.)  If  a  man  cannot  write,  or  is  disa- 
bled, another  may  sign  it  for  him,  by  his  direction.  The 
third  requisite  is  the  attestation.  The  true  construction  of  Powcil  on  Dp- 
law  under  this  head,  had  always  been,  that  the  act  called  the  ^'**^*;  *^'  ^^' 
attention  of  the  witnesses  to  the  situation  of  the  testator 
himself;  and  this  particularly  relates  to  his  sanity*  The  Ibid.  n. 
witnesses  are  not  called  upon  by  the  act  to  attest  the  mere 
factum  of  signing,  but  the  capacity  of  the  testator.  The 
business,  then,  of  the  persons  required  by  the  statute  to  be 
present  at  executing  a  will,  is  not  barely  to  attest  the  cor- 
poral act  of  signing,  but  to  try^  ji^^g^y  and  determine^  whe- 
ther the  testator  is  compos  to  sign  ;  that  is,  of  a  sound  mind, 
as  every  will,  upon  the  face  of  it,  imports.  And,  upon  ibid.  69. 
every  controversy,  the  heir  at  law,  or  other  person  interest-  ^  ^*"  ^^' 
edg^  has  a  right  to  a  proof  of  sanity  from  every  one  of  them 
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whom  the  statute  has  placed  around  the  testator.     There  i$ 
no  other  security  but  the  witnesses,  and  their  integritj. 
The  acknowledgment  of  the  hand  and  seal  of  the  testator 
is  sufficient,  without  saying  it  is  his  last  will  and  testament, 
as  no  particular  form  of  publication  is  prescribed  by  the  act. 
The  fourth  and  last  requisite  is  the  subscription  of  the  sig> 
natures  ;  and  this  must  be  by  all  the  witnesses,  in  the  pre- 
sence of  the  testator,  or  within  view  of  the  testator,  where 
he  might  see  if  he  pleased,  as  going  into  a  gallery  or  ad- 
Powell,  90.     joining  room  with  the  door  open,  or  the  like.     Notwith- 
standing all  these  guards,  however,  this  evidence  is  not  un- 
controllable when  insanity  is  alleged ;  and  it  is  upon  this 
ground  the  courts   of  law  have  permitted  the  heir  at  law 
(or  other  person,  who  is  materially  to  be  affected  by  the 
will)  to  examine  other  witnesses,   against  the  attestation  of 
the  subscribing  witnesses,  upon  the  point  of  insanity.     AU 
the  witnesses  examined  for  the  defendant  were  evidently 
intended  to  establish  that  point,  against  the  testimony  of  the 
three  witnesses  to  the  will ;  and  it  is  for  the  jury,  ultimately, 
to  determine  on  which  side  the  weight  of  evidence  lies. 
They  have  proved,  beyond  all  contradiction,  as,  indeed,  the 
witnesses  for  the  plaintiffs  have  also  done,  that  the  testator 
was  subject  to  fits  of  insanity,  by  hard  drinking,  some  time 
before  his  death.    .But,  on  the  other  hand  again,  they  all 
prove,  also,  that  after  these  fits  were  over  he  returned  again 
to  his  senses,  and  was  perfectly  in  his  reason.     Upon  this 
point  the  law  is  clear,  that  in  cases  of  insanity,  brought  on 
by  the  visitation  of  God,  or  by  acts  of  indiscretion,  as 
drunkenness,  &c.  if  the  party  has  what  the  law  calls  lucid 
intervaky  that  is  a  proper  return  of  his  rational  faculties,  he 
may  make' a  will.  '  As,  therefore,  almost  all  the  wimesses, 
on  both  sides,  prove  that  he  was  occasionally  deranged,  it 
will  be  for  the  jury  to  determine  whether  this  latter  will  was 
executed  at  a  time  when  he  had  one  of  these  lucid  intervals 
or  not.     Upon  the  whole,  however,  it  appears  that  the 
weight  of  testimony  is  greatly  in  favour  of  the  plaintiffs. 
The  three  witnesses  to  the  will,  all   swear  positively  that 
he  was  perfecdy  in  his  senses  the  day  it  was  signed  ;  and 
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there  is  nothing  to  impeach,  in  the  least,  their  credibility, 
excepting  the  evidence  of  Mr*  and  Mrs.  Rivera^  which  is, 
no  doubt,  invalidated  by  the  declarations  they  made  to 
several  persons,  on  the  day  the  will  was  signed,  that  the 
testator  was  much  better,  and  in  his  senses. 


1794. 


Heyward 
Hazunl. 


The  cause  was  then  submitted  to  the  jur)',  who  found  a 
verdict  for  the  plaintiffs,  with  a  shilling  damages,  so  as  to 
establish  the  will. 


The  State  against  Wood. 

THIS  was  upon  an  indictment  for  an  assault,  committed 
on  Mrs.  Rouple  by  the  defendant,  with  a  large  stick,  with 
which  he  gave  her  several  severe  blows,  and  left  her  speech- 
less on  the  ground.  The  defendant  justified,  and  produced 
evidence  that  the  prosecutrix  struck  him  first,  two  or  three 
times,  with  a  cowskin.  Mrs.  Rcupk  then  offered  to  give 
in  evidence,  words  spoken  by  the  defendant,  injurious  to  her 
character  and  chastity ;  and  for  that  reason  endeavoured  to 
justify  the  first  assault. 

Upon  this  point  the  opinion  of  the  court  was  taken,  when, 
after  argument, 

The  Chief  Justice,  Judges  Waties  and  Bat,  resolved, 
that  no  words  vrill  justify  an  assault.  Burke,  J.  being  of 
a  contrary  opinion,  that  the  jury  ought,  from  the  circum- 
stances of  the  case,  to  be  let  into  the  whole  provocation. 

The  JUtomey-General  then  contended,  that  this  assault 
was  an  outrageous  one,  committed  on  a  woman,  and  out  of 
all  proportion  to  the  nature  of  the  injury  he  had  received 
from  her  ;  and  therefore  he  ought,  on  this  account,  to  be 
considered  as  the  aggressor,  and  punished  as  such. 


Jamuary 
Seawnu, 


^  No  •  words 
win  justify  aa 
assault. 
Everjr  asaault 
wilt  not  justi- 
fy an  enor- 
mous batterj; 
but  everysuch 
beating  must 
be  in  one's 
own  defencCp 
and  propor- 
tioned to  the 
nature  of  the 
injury  offered; 
otherwise  the 
defendant 
himself  be- 
eoraes  the  91%* 
gressor. 


The  Sute 

V. 

Wood. 
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1794.  For  the  defendant  it  was  answered,  that  the  prosecutrix 

brought  this  injury  on  herself  by  beginning  the  affray,  and 
striking  the  defendant  first,  and  therefore  ought  to  abide  by 
the  consequence. 

By  the  Court^  unanimously.     The  general  rule  of  law  is, 
^^  that  wherever  the   assault  or  battery  proceeds  from  the 
^^  plaintiff  or  prosecutor^s  own  fault,  as  where  he  gives  the 
^^  first  blow,  S(C.  there  it  is  sufficient  justification  to  the  de- 
"  fendant."    But  there  must  be,  however,  in  all  cases,  some 
proportion  between  the  battery  given  and  the  first  assault. 
For  Lord  Holt  la}'s  it  down  as  a  rule,  that  the  meaning  of 
the  plea  son  assault  is,  that  the  defendant  struck  in  his  ow7i 
defence.     Esp.  389.     So  that  the  degree  of  resistance  ought 
to  be  in  propordon  to  the  nature  of  the  injury  offered  ;  that 
is,  that  it  be  sufficient  to  ward  off  such  injury,  and  no  more. 
For  the  moment  a  man  disarms  or  puts  it  out  of  the  power 
of  the  aggressor  from  doing  him  further  injury)  he  ought  ^o 
desist  from  using  further  violence  \  and  if  he  does  commit 
any  further  outrage,  he,  in  his  turn,  then  becomes  the  ag- 
gressor.    In  Salk.  642.  a  question  was,  what  assault  was 
sufficient  to  maintain  such  a  plea  ?     Lord  Holt  said,  that 
Wyndham^  J.  would  not  allow  such  a  plea,   if  it  was  an 
unequal  return*     His  lordship  then  says,  that  for  every  as- 
sault he  did  not  think  it  reasonable  that  a  man  should  be 
hanged  with  a  cudgel.     That  a  small  blow  will  not  justify  an 
enormous  beating,  &c.     That  the  meaning  of  the  plea  was, 
that  the  defendant  struck  in  his  own  defence.    And  of  the 
same  opinion  were  all  the  judges  on  this  occasion,  and  ver- 
dict was  against  the  defendant  accordingly. 
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The  State  agaimt  Delyon.  •  MaySewom. 

THE  defendant  in  this  case,  was  indicted  under  the  SeirmgaA^nJ 

hone,     as    a 

swindling  act,  for  selling  a  blind  horse^  as  and  for  a  sound  sound  horge, 
horse,   excepting  a  blemish  in  one   eye ;  when  the   de-  dictabte    of- 
fendant  had  been  told  he  was  a  blind  horse,  before  the  a^  reiV  good 

^1  gitnina  for  an 

**'^'  action  of  de- 


ceit. 


The  attorney'general  contended,  that  this  was  an  act  of 
swindling,  under  the  late  law  for  preventing  such  deceitful 
practices. 

•  The  Courts  (present,  Waties,  J.  and  Bay,  J,)  after 
hearing  counsel  in  reply,  were  of  opinion,  that  this  was  not 
such  a  fraud  as  was  indictable,  either  at  common  law  or 
under  the  act  of  assembly,  lliat  it  had  the  appearance  of 
a  bfeach  of  contract,  or  rather  a  concealment  of  a  blemish, 
(if  the  defendant  knew  it,)  for  which  he  was  answerable  in 
damages  in  a  civil  suit.  That  to  encourage  a  prosecutioif 
of  this  kind,  would  have  a  tendency  to  bring  almost  every 
civil  injury  into  the  jurisdiction  of  the  court  of  sessions, 
which  might  be  extremely  injurious  in  its  consequences,  to 
the  communit^•. 


Voj  .1.  \y 
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V'rnetysix     Geter  Qgalmt  The  CoMMissiCNEits  for  Tobacco  Inspec- 

JJi«triety  t    It  rwy 

April  Court.  TiON,  at  CatDpbell-Town  Ware*xlou8e. 

Where   A       UPON  an  applicauon  for  a  mandainus  to  restore  him  to 
Sy^an^act^of  his  office  as  inspector  of  tobacco,  he  having  been  (as  aOeg- 
?Je™commia^  cd)  improperly  displaced  by  the  commissioners. 
sioucrs  jointly       Q^  j|^^  retum  of  the  rule  for  the  commissioners  to  shew 

to     |>e«orra 

certain   pow.  cause  whv  a  mandomus  shotdd  not  issue  to  them  tO'restore 

era,  the  act  of  ^  ' 

four  of  Uiom  the  applicant  to  his  office, 

they  must  aii  Goodwin  appeared  on  their  behalf,  and  took  an  exceptioA 
''"'upon  sum-  to  the  jurisdiction  of  the  court.  He  alleged,  that  these 
Sms  the"imr-  Commissioners  having  been  appointed  to  an  office  unknown 
tv  ^^^^  to  the  common  law,  created  by  an  act  of  assembly,  for  the 
heard,    the     puniose  of  inspecting  tobacco,  that  they  were  not  amenable 

chsr]^*  should    "^  .i  i         r  •        •  rr**  ■ 

be  in  writhiB;,  to  the  ordinary  tribunals  ot  justice*     That  they  were  nomi* 
stance  ^of'tiie  nated  by  the  legislature,  and  responsible  to  that  body  for 
ol»th"iucor|H>^  their  acts  and  proceedings,  who  alone  was  capable  of  re- 
h(l\^  "of*  u  c  '^o^'^K  ^^  punishing  them  for  misbehaviour. 
coii>cntion.  Ramsay^  in  reply,  was  sto^^ped  by 

Bay,  J.  who  observed,  that  he  would  never  sit  in  the 
court  of  sessions  and  suffer  its  authority  over  any  of  the  in- 
ferior officers  of  any  department  in  the  state,  to  be  called 
in  question.  That  although  the  office  of  a  commissioner 
for  the  inspection  of  tobacco,  was  an  office  unknown  at  com* 
mon  law  ;  yet  it  was  a  well  known  maxim,  that  whenever 
an  act  of  parliament  creates  a  new  office,  unknown  before, 
the  moment  an  officer  is  appointed  to  fill  the  place,  that  in- 
stant he  becomes  subject  to  control  of  the  supreme  tri- 
bunals of  justice  ;  and  if  he  misbehaves,  he  is  liable  to 
punishment  for  such  misbehaviour.  Or  if  he  abuses  or  ex^ 
ceeds  his  authority,  the  court  of  sessions,  can  correct  that 
abuse,  and  compel  the  newly  created  officer  to  do  justice. 
That  it  was  the  province  of  the.  legislative  branch  of  the 
government,  to  make  laws  and  create  offices ;  but  it  was 
the  piovinceof  the  judiciary  alone,  to  construe  them,  when 


Getcr 
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made,  and  keep  the  officers  within  the  bounds  of  dut}%        irgi. 
when  once  appointed. 

Goodwin  then  proceeded  to  shew  for  cause,  that  by  the  v 

.  .  .     .  CommhfiJoii- 

twenty-nfth  clause  ot  the  tobacco  inspection  act,  it  is  en-  t m-s  for  Tohac- 
actedi  *'  That  if  any  inspector  shall  neglect  to  give  reason-  *°  n^peetion 
*^  sible  attendance,  at  all  reasonable  hours,  or  shall  be  guilty 
"  of  any  mal  practices  ;  each  inspector  so  offending  shall 
"  be  removed  by  the  commissioners,'^  who  are  empowered 
to  appoint  another  in  his  room  ;  *'  provided,  that  no  such 
'^^  removal  shall  be  lawful,  unless  the  inspector  shall  have 
"  liberty  to  make  his  defence,  and  an  opportunity  allowed 
'^  him  to  disprove  the  charge  alleged  against  him."  That 
in  pursuance  of  the  powers  given  in  this  clause,  the  com- 
missioners had  removed  Geter,  the  present  applicant.  The 
charges  against  him  were, 

1.  For  purchasing  tobacco, 

2.  For  charging  U*  6d*  for  coopering  ;  when  in  fact  he 
did  not  perform  the  work,  it  being  coopered  by  the  owner* 

The  record  of  the  conviction  being  called  for,  and  pro- 
duced, ^ 

Ramsay  took  two  exceptions  to  it : 

1*  Because  the  conviction,  and  consequent  removal  upon 
it,  had  been  the  act  of  four  of  the  commissioners  only ; 
whereas,  by  law,  five  wei'e  appointed.  That  the  power 
given  them  was  a  joint  power.  ITiere  was  no  authority 
given  by  the  act  to  a  majority  to  act ;  nor  provision  for 
survivorship  :  so  that  no  act  of  their's  was  legal,  unless  the 
whole  five  had  joined  in  it. 

2«  That  even  if  the  whole  five  had  joined  in  this  convic- 
tion and  removal,  yet  there  was  a  glaring  defect  upon  the 
face  of  their  proceedings,  as  no  witnesses  appeared  to  have 
been  sworn  to  prove  the  facts  of  which  Geter  was  accused. 
Nor  did  the  commissioners  reduce  to  writing  the  tenor  of 
what  was  even  said  on  the  trial,  whereby  it  might  appear 
to  the  court  whether  they  had  exceeded  their  powers,  or 
not. 

■  At  this  stage  of  the  cause  it  was  suggested,  that  this  was 
a  new  case  under  the  act ;  the  first  that  ha4  ever  been 
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iru.        brought  forward ;  and  diat  as  il  went  rery  materially  to 

^"^^y^^^     affect  the  powers  of  the  tobacco  inspection  commissioners 

V.  throughout  the  state,  it  w^s  proposed  by  the  counsel  for 

Coininission*     •  .     .  ,  •  i       .•  r     i  • 

ei-DfurTobac  the  commissioners,  to  postpone  the  coauderation  ot  this 
cu  Inspection.  ^^^  ^jy   ^j^^  adjoumed  court  at  Cohmbioy  when  aU  the 

judges  on  the  circuit  would  be  present ;  and  when  the  act 
would  have  such  a  construction  as  would  satisfy  all  parties. 
Which  proposal  being  agreed  to  by  the  counsel  for  the  ap- 
plicant, the  cause  was  postponed  accordingly. 

Adjourned  Courts  at  Columbia^  May  7th^  17d4b 

Present,  Burk£,  Guimke,  Waties,  and  Bat,  Justices. 

The  cause  was  again  brought  forward,,  when  nearly  the 
same  grounds  of  argument  were  taken  as  before. 

The  Courty  after  hearing  the  arguments,  were  of  opinion, 
that  as  the  power  here  was  a  joint  one,  without  any  authori- 
ty  given  in  the  law  to  the  majority  of  the  commissioners  to 
act,  they  were  bound  to  give  the  act  a  strict  construction. 
For  it  is  a  rule  in  construing  of  statutes,  creating  a  new 
summary  jurisdiction  unknown  to  the  common  law,  that 
such  act  should  be  construed  stricdy,  nothing  to  be  pre- 
sumed, which  is  not  expressly  given  by  the  act.  In  this 
act,  the  power  is  given  to  the  five  commissioners :  the 
court  cannot,  therefore,  by  intendment  say,  that  the  act  of 
four  commissioners  is  valid,  when  tlie  act  gives  the  authori* 
ty  to  five*  l*hat  as  to  the  conviction,  it  was  defective  on 
the  face  of  it ;  as  it  did  not  appear  that  the  witnesses  had 
been  sworn,  or  the  substance  of  their  depositions  taken  in 
writing,  and  introduced  into  the  body  of  the  conviction 
itself,  that  the  court  might  be  enabled  to  judge  of  its  re* 
gularity, 

.  The  court  further  observed,  diat  these  kind  of  summary 
jurisdictions,  without  the  intervention  of  a  jury,  are  in  re«* 
sju^nt  of  the  common  law  ;  that  nothing  shall  be  construed 
ipfptvourof  them;  but  the  intendment  of  law  is  alwaya. 
dgs^ii^t  i\\tn^     Therefore,  wherever    a  new    or  specif 
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pawer  is  given    by  ao  act^  to  justices  of  die  peace  or        ^^^^ 

commissioners,  it  must  appear  that  this  power  has  been        Qeten 

strictly  pursued.     And  the  proceedings  must  be,  as  nearly    GomnTivtM*. 

as  possible,  according  to  the  course  of  trials  befese  iuries  at  ^^\^  '^'^*' 

common   law  ;  as  these  justices  or  commissioners  are,  on 

these  occasions,  put  in  the  place  both  of  judges  and  jurors. 

The  party  accused  must  be  summoned ;  there  must  be  a 

specific  charge  against  him  ;  and  he  must  have  time  and 

opportunity  of  being  heard  in  his  defence.     The  witnesses 

against  him  must  all  be  on  oath,  agreeable  to  the  rules  of 

laiw,  and  reduced  to  writing,  or  at  least  so  much  as  is  neces^ 

sary  to  the  conviction*     And  in  cases  of  conviction,  there 

ought  to  be  record  of  it,  under  the  hands  and  seals  of  the 

justices  or  commissioners,  in  which  so  much  of  the  testi«- 

mony  must  be  set  forth,  as  will  bring  the  offender  under  the 

terms  of  the  law,  and  evince  that  they  have  not  exceeded 

the  powers  given  them  by  the  law.     If  this  is  not  done  in 

such  convictions,  the  con^mon  law  will  break  in  upon  them, 

and  level  all  their  proceedings. 

Therefore,  ordered,  that  a  mandamus  do  issue  to  the 
commissioners,  to  restore  the  present  applicant  to  his  of- 
fice. 


WxGO  against  The  Executors  of  Garden.  joq^  TemL 

THIS  was  an  action  brought  upon  a  bond  payable  in  in-  Wi^reAiMMd 

dents  ;  and  the  jury  in  making  up  their  verdict,  estimated  bie^lfM^Dtei^ 

the  value  of  the  indents  at  the  time  they  were  to  have  been  roJc^oTcSS! . 

delivered.  gj  »^*«^-" 

Holmes  now  moved  for  a  new  trial,  on  the  ground  that  ^^*    t^fy* 

,     ,  ,  wer#  to  have- 

the  jury  had  gone  upon  a  mistaken  principle,  viz.  that  they  been  detirer*. 

ought  to  have  given  the  value  of  the  indents  at  the  time  the  the  value  at 

contract  was  made^  and  not  at  the  time  it  was  to  have  been  making    the 

eoDibreet 


\ 


$SB 


1794. 


the  Ex'm 
Giffdea. 


See  this 
ante. 
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performed ;  wfaidi,  be  contended,  wu  the  true  measure  of 
damages. 

Pringk  was  going  into  hisrejdy,  when 

77z^  Cbi/r/  (present,  Rutledge,  Ch.  J.  Grimke,  J.  Wa- 
TIES,  J.  and  Bat,  J.)  stopped  him,  and  said  it  had  been  de* 
termined  over  and  over  again,  that  in  all  cases  where  a  bond 
or  agreement  is  entered  into  for  the  delivery  of  a  spedfic 
tfungi  the  true  measure  of  damages  was  the  value  of  the 
thing  at  the  time  it  was  to  be  delivered.  The  case  of  Doxhs^ 
V.  The  Executors  of  Richardson^  was  full  in  point,  and  had 
been  decided  on  wise  and  legal  principles ;  and  many  othetB 
since. 

Rule  discharged. 


May 


A  necro  is 
one  cf  the 
persons  yho, 
m  contempla- 
tion of  Uw, 
na^,  with 
white  men, 
eonmit  a  riot. 
A  sheriff* mast 
not  make  le- 
vies at  mid- 
might,  or  im- 
proper hours, 
or  he  will  be 
deemed  a 
trespasser; 
tmlcss  under 
rtry  special 
Siroumstan- 


A  sheriff  may 
Ikistify  break- 
ing     open 
fvt  pwxcabte 


The  State  against  Thackam  and  Mayson, 

THE  defendants  were  indicted  for  a  riot,  in  entering  in- 
to the  plantation  of  Colonel  Gervaisy  at  twelve  o'clock  at 
night,  in  January  last,  and  breaking  open  an  inner  room 
in  a  kitchen,  and  taking  away  in  a  tumultuous  manner,  svm- 
dry  negroes,  &c.  It  appeared  in  evidence,  that  they  took 
a  negro  man  with  them,  who  was  armed  as  well  as  the  de- 
fendant, and  that  they  were  the  only  persons  present  when 
this  outrage  was  committed. 

The  defendants  justified  under  an  execution,  which 
Thackam^  who  was  a  dep^uty-sherifF,  had  in  his  possession, 
to  seize  the  property  of  one  Purvis^  of  Ninety'six  district ; 
and  alleged,  th^t  the  negroes  in  quesdon,  were  the  pro- 
doors  of  inner  rooms,  &co.  to  *  reduce  property  into  poascssioo^  if  lie  oai^ 
possession  or  admission  into  the  outer  door. 


OF  THE  STATE  OF  SOUTH-CAROLINA.  359 

perQr  of  Puroia^  and  had  been  bound  by  a  previous  kvy>  at        1794. 
the  suit  of  Andrew  Johnaion*    Gervais  had  taken  them  by    'x^^'^'I^ 
virtue  of  a  mortgage  ;  but  this  mortgage  was  (as  was  con«  ▼• 

ceded)  subsequent  to  the  lodging  of  the  first  execution  in      Mitsom. 
the  sheriff's  office* 

After  the  evidence  for  the  prosecution  was  finished,  which 
fully  proved  the  fact  of  the  defendants'  going  on  the  planta* 
tion  at  the  hour  mentioned,  with  the  negro  armed,  and  ta* 
king  away  the  negroes,  &c. 

Harper  and  Holmes  took  an  exception  to  the  indictment, 
and  contended,  that  the  first  count  in  it  was  not  supported*. 
It  was  necessary,  they  urged,  that  three  persons  should 
be  present  at  the  commission  of  a  riot;  and  that  a  negra 
slave  was  not  in  point  of  law,  such  a  person  as  could  be  capa«> 
bie  of  committing  this  offence^  being  under  the  direcuon  and 
control  of  his  master,  who  might  take  upon  himself  the 
offence*  And  as  not  more  than  two  white  men  were  pre* 
sent,  it  could  at  most,  be  considered  only  as  a  trespass, 
(even  supposing  they  were  not  justifiable  in  going  on  the 
plantation,  at  the  time  and  in  the  manner  proved,)  and  not  a  ^ 

riuu 

The  Courts  (present  Burke,  J»  Watieis,J.  and  Bay,  J,) 
after  hearing  the  attorney^general  in  reply,  were  clearly  of 
•pinion,  that  a  negro  was^  in  contemplation  of  law^  such  a 
person  as  was  capable  of  commjtting  a  riot,  in  conjunction 
with  white  men.  That  it  Would  be  highly  improper  to  suf- 
fer a  white  man  committing  an  enormity,  to  screen  him- 
self under  pretext  that  one  of  the  party  was  a  negro.  Be- 
sides,  it  is  evident,  that  a  negro  was  one  who  was  capable 
of  committing  an  injury*  Those  were  the  persons  the  law 
had  in  view«  in  cases  of  riots  ;  and  that  it  was  not  neces- 
sary,  men  should  be  possessed  of  civil  rights,  to  make  them 
amenable  to  justice  for  these  offences* 

The  counsel  then  contended,  that  it  was  a  lawful  act  the 
defendants  were  eDgttged  in,  and  that  they  had  a  right  to 
enter  the  plantation  of  Gervais  to  seize  the  negroes,  at  any 
time  they  thought  proper.    That  negroes  being  a  species 
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irH.       of  property,  that  had  a  volttioii  or  power  of  BecretiDg  dienw 

The  State    *^'^^  when  they  diought  proper,  or  whenever  their  ownen 

.^^/'  or  masters  gave  them  dircctkmg  for  that  purpose,  it  might 

Mftjson.      often,  happen  that  no  levy  or  seizare  could  be  made,  unless 

sheriffs'  officers  had  a  power  of  surprisimg  or  seizing  them 

at  night.     That  therefore,  both  the  law  and  policy  of  the 

thing,  well  justified  the  exercise  of  such  a  power,  even  in 

die  dead  of  night. 

Pringle^  Attorney-General^  replied,*  that  to  give  a  legal 
sanction  to  the  exercise  of  such  a  right,  would  put  it  in  the 
power  of  persons,  under  the  colour  of  legal  authority,  to 
disturb  the  peace  and  tranquillity  of  families,  at  improper 
hours ;  which  would  necessarily  call  forth  their  resent- 
ments, and  create  tumult,  and  perhaps  bloodshed.  That 
the  law  would  by  no  means  warrant  a  sheriff  in  making 
these  seizures  in  the  dead  of  night ;  for  they  might  and 
ought  to  be  made  in  the  day  time,  and  at  the  usual  and 
proper  hours. 

The  Court  were  of  opinion,  that  although  the  act  of  the 
sheriff^s  officer,  in  going  to  make  the  levy  or  seizure  of  the 
property,  was  a  lawful  act ;  yet  such  levy  or  seizure  ought 
to  have  been  made  at  the  usual  and  customary  hours  of  dol- 
ing business,  and  not  at  midnight,  when  the  family  had  all 
been  at  rest.  That  this  therefore  being  the  case,  although 
it  would  have  been  lawful  at  proper  hours,  yet  being  done 
at  the  time,  and  in  the  manner  proved,  it  was  certainly  an 
outrage  upon  Colonel  Gervai^a  family,  and  as  such,  might 
well  be  considered  as  a  riot.  The  court,  however,  in  this 
opinion,  did  not  wish  it  to  be  understood,  that  it  was  in  no 
case  legal  and  proper  for  a  sheriff  to  seize  negroes  at  night ; 
for  cases  might  happen,  where  there  would  be  a  failure  of 
justice,  if  it  were  not  permitted. 

The  Court  were  further  of  opinion,  that  if  a  sheriff  can 
grt  peaceably  into  the  outer  door  of  a  house,  he  may  break 
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open  inner  dooiB  o4»  rootnSf  or  other  places^  to  reduce  the        ^7^- 
pt0per^  imo  hh  poflseMion.  11^^  ^^^^ 

V. 

ThAckain  and 

The  jury  fbond  dit  defendant«  gniky ;  but  ad  it  appear-      MaysoQ. 
•dthey  thought  thvy  were  on  a  lawftil  errand,  and  had  no 
imendon  to  commit  a  riot,  the  eourt  ikied  them  five  shillings 
each. 


BL4K£LT  agaitUt  BRASrORD*  September 

Term. 

THIS  case  was,  that  the  defendant,  who  was  a  cabinet*  a  magistrate 
maker  in  Ckarkaton^  and  carried  on  an  extensive  trade  in  ulldJr'the^act 
that  line,  had  gone  to  PkUmklphia  to  engage  journeymen.  toiXTn^'at! 
While  he  was  absent,  Blakely^  die  plaintiff,  applied  to  a  tachment  a- 
magistrate,  and  obtained  from  him  a  writ  of  attachment,  goo<i8,  kc.  of 
under  the  act  of  1788,  amending  the  attachment  law ;  and  at  the  time  of 
by  virtue  thereof,  had  attached  goods  and  wares  to  a  large  aetuaify  out  of 
amount,  and  by  that  means,  had  drawn  upon  the  defendant  ony^agaJait 
divers  other  creditors,  who  otherwise  would  have  waited  iJp*|SJ^''^'^j; 
tiU  his  retunu  •r*^  m  /ww. 

«f /«,  or  ID  th« 

Taylor  now  moved  to  have  this  attachment  quashed,  on  act  of  reroo* 
two  grounds :  First,  because  the  clause  in  the  county  court  ^^^' 
act  to  which  the  law  of  1788  refers,  and  which  gives  juris- 
diction to  magistrates  to  issue  attachments,  is  confined  to 
persona  in  tramitth  and  does  not  extend  to  those  who  had 
previously  kft  the  sUUe.  Secondly,  because  it  was  signed 
by  a  ma^strate,  and  tested  by  the  Chief  Justice,  which 
he  alleged  was  irregular ;  as  no  writ  could  be  tested  by  the 
Chief  JvmcE,  unless  under  the  seal  of  the  court. 

The  Courts  however,  waived  going  into  the  irregularity 
of  the  tttachmest ;  but  took  it  upon  the  first  ground,  and 
were  cloatly  of  opinion,  that  the  procBodings  ou|^t  to  be 
Vol,.  I.  7»  % 
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1704. 


Blakely 

V. 

Bradford. 


quashed ;  because,  the  chnise  in  the  ccmnty  court  act,  ob» 
viously  related  to  those  only  who  were  hi  the  ad  rf  rmm* 
vingy  or  who  concealed  themselves  ;  and  did  not  extend  to 
those  who  had  notoriously  left  the  Mate  previous  to  the 
issuing  of  the  attachment ;  and  that  the  very  inteiition  of 
this  clause  was  to  give  the  party  speedy  relief,  where  di& 
defendant  was  going  oflF  and  had  not  time  for  obtainmg  the 
ordinary  process  of  law.  That  this  power  was  a  deviation 
from  the  common  law,  and  in  derogation  of  the  powen 
vested  in  the  court  of  common  pleas,  given  to  a  single  jus- 
tice of  the  peace.  And  that  in  cases  where  new  and  ex* 
traordin^ry  powers  are  given  to  justices  of  the  peace,  they 
shall  be  stricdy  construed  to  be  applicable  only  to  die  caaea 
specially  mentioned. 


ij»' 


District^ 
JV*(»t\  Court. 

The  district 
iheriflft  can- 
not  serve  any 
proeesi  rela- 
tive  to  the 
oountj  oourtf  • 


Stewart  &  Company  agrnnst  Childs.^ 

THIS  was  an  appeal  from  the  inferior  court  otJMevUk 
county,  Ntnety^six  district. 

On  the  5th  of  October^  1 792,  an  attachment  was  granted 
by  Mr.  Nicholsy  a  magistrate  in  Cambridge^  against  the 
effects  of  the  defendant,  Chitds^  for  18/.  retumaUe  into  the 
county  court  of  Abbeville.  This  attachment  was  handed  to 
James  Willsen^  a  deputy-sheriff  for  the  district  of  Ninettf* 
sixy  who  by  virtue  thereof,  seised  three  negro  slaves  and 
sundrv  household  articles,  and  made  a  return  of  them  into 
the  county  court.  A  motion  was  afterwards  made  on  be* 
half  of  the  defendant,  that  the  attachment  and  return  should 
be  disserved,  as  the  seizure  of  so  much  property  for  so 
small  a  sum,  was  outrageous  and  unreasonable  in  itself; 
and  because  the  sheriff  of  the  district,  or  his  deputy,  as  was 
alleged,  had  no  authority  to  serve  or  return  any  procesa 
issuing  from,  or  returnable  to,  an  inferior  court.  Upon 
which  the  county  judges  ordered  the  proceedings  to  be  se^ 
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Mde  ;  bom  whose  judgment  this  appeal  was  made,     llie        ^7U. 
only  legal  pokit»  however,  submitted  to  the  court  on  this  ^^^  ^ 
appeal,  was,  whether  the  district  sheriff  was,  or  was  not,    Compaay 
authorised  to  serve  ao  attachment  or  other  process  return-       Chiida 
aUe  into  the  county  courts  i 


Bay,  J»  was  of  opinion,  thatthe  judgment  of  the  judges 
of  the  county  court  of  Mker>iUe^  was  right,  and  ought  to  be 
confirmed.  That  the  fourth  and  fifth  clauses  of  the  county 
court  act,  respecting  the  service  of  attachments,  referred 
to  the  county  sheriff^,  and  to  them  only,  where  county 
aourts  were  established  ^  and  not  to  district  sheriffs,  over 
whom  the  county  courts  had  no  contri^.  That  the  county 
sheriffs  were  appointed  by  the  judges  of  those  courts,  and 
were  amenable  to  them  iae  irregularity  or  misbehaviour : 
Whereas  the  district  sheriis  were  appointed  by  the  lepsla- 
ture,  for  the  purpose  of  serving  the  processes  of  the  supe« 
rior  courts,  to  whom  only  they  were  responsible,  and  who 
alone  could  call  them  to  an  account,  or  punish  them  for 
any  actS4>f  oppression,  or  omission  in  office.  And  lastly, 
that  wherever  an  inferior  jurisdiction  was  created,  and  in* 
ftrior  officers  appointed  to  do  the  duties  of  such  courts,  no 
others  shall  in  law  be  intended,  but  such  as  the  law  pre« 
scribes.     3  Burr.  1349.     3  Rep.  46. 


From  this  decision,  there  was  an  appeal  to  the  adjourn* 
ed  court  at  ColumUa^  where  were  present,  ORintKE, 
Wati£8,  and  Bay,  Judges,  who  finally  confirmed  it^ 
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Mmetif^mjc  ThOMPSOK  qgoiftSt  BULZpOCI^. 

District 
April  Court 

An  old  deed      I'RESPASS  to  try  title  to  800  fu:re9  of  land  oa  Pqcofet 

of  thirty  years     , 
Rtandtn]^,  can  flVer* 

dciu^,  ' "Tthl  Ramsay  stated  that  the  pkuotiff  claimed  the  premineB  in 
the  ex^rmiou  question,  under  cQnveyaqces  from  ^  cerMin  yamfi$  Hufy^ 
hlnd-writ'm*'*^  dated  the  2d  of  Auguaty  1791  ;  Ui^t  Uuey  ctaime<i  uAd«r 
of  the   siib.  one  Clark^  who  wa3  the  oriffioal   granteeu     The  graot  lo 

scribing    "wit-  ^  ^  ^ 

Dcsfics.    It  is  CUirky  in  1755,  was  admitted*     ^le^ct  a  de^d  frpm  Clayk  to 

p!^^)\c^tiiiat  Hi^y'i  dated  the  lat  of  December ^  1763,  wai|  proai^ed  i 

S^'IianieVit!  ^*** «»  Witnesses  to  prove  the  ejiecution  of  it,  or  ttu?  baii4« 

de^ce**^  to^  Writing  of  the  suhscribiog  witnesses.     RamMy^  however» 

prove  the  ex.  urged,  that  as  this  was  an  old  deedi  wd  upwarda  of  thirqr 

juiigmcnt  and  yeu^'  Standing,  it  ought  to  be  received  and  read  wiUnDUt 

execution,    is  *#  « 

not    admissi.  further  proof ;  anfl  cited  Gilbert^  99*  also  Black^ton^y  to  the 

We.   The  rc-  .    , 

coi-d  itself,  or  8a«ne  point« 

Stior"i?"u,      Harper^  for  the  defendant,  aoawe^d,  that  although  9S^ 
diu^^^  ^^^'  o^d  deed  of  thirty  years'  standipg  might,  und^sonse  cir- 
cumstances, be  read  in  proof  \  yet  it  was  OI^y  where  poa* 
session  had  gone  along  with  it ;  and  that  it  was  necesaaij 
to  prove  such  poaaesston  before  the  deed  ^ould  be  read« 

The  Court  were  of  opinion,  that  some  reasonable  proof 
of  possession  ought  to  be  given  before  the  deed  could  be 
read.  For  the  reason  why  the  law.  permitted  old  deeds  to 
be  read  in  evidence  without  proof,  or  the  contents  of  deedv 
supposed  to  be  lost,  or  destroyed,  to  be  supplied  by  othtf 
testimony,  was,  that  the  proof  of  sucn  circumstances  as 
could  not  well  have  happened  without  such  deeds,  was  pre- 
sumptive proof  that  the  old  deed  is  fair,  or  the  one  said  to 
be  lost,  did  once  exist.     Cawp*  110* 

Several  witnesses  were  then  called.  Who  proved,  that  as 
long  since  as  the  year  1764  or  1765,  the  land  was  con- 
sidered as  the  property  of  James  Huey^  the  father  of  JameB 
Hueyy  under  whom  the  plaintiff  claims.  That  he  let  it  out 
to  tenants,  who  held  under  *him.    And  that  filark^  i&  his 
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Ufc»49ie,  had  Mdd  ho  had  sold  the  land  to  Huey  ;  and  that  .    1794^ 
Ihteu^  and  tenaiics  uader  him,  continued  to  occupy  it  from    ^^^T^^"'^^ 
me  yeitf  1764  or  1705,  to  the  year  1771.  «  _  ▼. 

yam$s  Huey  (after  procuring  a  release  from  TTiompfori) 
also  proved,  that  his  faiher  purchased  the  land  from  Claris 
and  Clari  gave  a  bond  to  make  titles,  and  afterwards  went 
tD  the  MUsissififii^  where  he  remained  several  years.  That  • 
GmtJk  afterwards  returned ;  but  in  the  mean  time,  his 
fiither  had  been  killed  by  the  Indianft^  and  his  mother  mar- 
ried a  second  time  to  one  Looney*  That  afterwards  Looney^ 
his  father-in-law,  got  Qark  to  make  titles  to  him,  the  wit* 
ness,  for  the  800  acres  of  land,  and  took  up  his  bond. 
That  he  was  the  eldest  son  of  his  fether. 

After  this  testimony  was  given,  the  court  permitted  the 
old  deed  from  Ckxrk  to  Huey  to  be  read. 

A  de«d  from  Huey  to  the  plaintiff,  dated  in  August^  1791, 
duly  proved  and  recorded  in  Vnion  county,  was  next  read, 
which  made  a  regular  tide  in  the  plaintiff.  Other  wimesses 
were  called  to  prove  that  James  Huey^  who  conveyed  to 
the  plaintiff,  was  the  eldest  son  and  heir  at  law  of  his  father, 
who  purchased  from  Clark*  So  that  whether  the  fee  of  the 
land  was  in  the  father  or  son,  it  was  said  the  title  was 
good. 

Here  the  direct  testimony  for  the  plaintiff  closed. 

Barper^  for  the  defendant,  then  stated,  that  the  land  in 
question  is  situated  in  that  part  of  the  state  which  was 
formerly  supposed  to  be  within  the  KortfuCarolina  bounda- 
ry ;  that  the  original  grant  was  under  the  seal  of  Norths 
CaroUna ;  and  that  part  of  the  county  was  supposed  to  be 
widiin  its  jurisdiction  till  the  boundary-line  between  North 
and  Stnah'Carokna  was  run,  when  it  was  found  to  fall  con- 
siderably  to  the  southward  of  the  line ;  consequently,  with- 
in the  limits  of  Sauth-^Carolma.  l*hat,  however,  while  the 
lands  were  supposed  to  be  within  the  jurisdiction  ^  North* 
Carolina^  a  judgment  was  obtained  in  Tryon  county,  against 
Huey^  and  die  deed  in  question  seiaed  and  sold  by  the  she« 
nff,  a9  Huey^a  property,  to  satisfy  that  judgment.    That  a 
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1794.        certain  John  Knuckks  was  the  purohuer  at  the  ahipyg 

Tbompm    **^'  ^^®  8*^  ^^  sheriff's  titles  for  die  same*      That 
„  .;-  ^      Kjiuckks  conveyed  to  Zachariah  Bullock^  the  &ther  of  the 
present  defendant.     He  also  stated  that  Huey^  after  the  she- 
riff's sale,  gave  a  confirmatory  deed  for  the  lands,  to 
Knuckks* 

The  counsel  then  mentioned,  that  he  had  a  witness  to 
prove  that  there  had  been  a  judgment,  in  Iryon  coimty^ 
against  Huey  ;  in  consequence  of  which  an  execution  had 
issued,  and  the  land  sold  ;  and  that  the  sheriff's  deed  to 
KnttcUes  had  been  lost  or  destroyed. 

Calhoun^  for  the  plaintiff,  objected  to  this  kind  of  testi- 
mony being  given,  as  not  being  the  highest  the  nature  of  the 
case  would  admit  of,  and 

• 

The  Court  supported  the  objection,  because  the  record  of 
the  judgment  itself,  or  an  exemplification  of  it,  underlie 
seal  of  the  court  in  Tryon  county,  was  the  highest  testi- 
mony, and  ought  to  have  been  procured.  And,  moreover, 
that  it  was  necessary  to  prove  that  there  was  such  a  judg- 
ment and  execuuon,  before  the  defendant  could  go  into 
proof  of  a  sheriff's  sale,  and  deed  firom  him  to  Knudkke. 

The  defendant  then  relied  upon  his  deed,  after  this  sup- 
posed sale  from  ffuey  to  Knuckks*  This,  however,  was 
rebutted  by  the  plaintiff,  who  alleged  that,  at  the  ume  when 
this  deed  was  given,  Hitey  was  under  age,  and  in  some 
degree,  forced  to  sign  it.  And  to  prove  the  nonage  of 
Huey  several  witnesses  were  called. 

As,  however,  ffuey  himself  had  been  sworn  on  the  part 
of  plaintiff,  he  was  questioned  by  the  defendant's  counsel  as 
to  this  point,  and  answered,  that,  according  to  his  mother's 
account  of  his  age,  which  he  believes  was  a  just  one,  he  was 
under  age— -not  more  than  nineteen  or  twenty  when  he 
signed  the  deed  to  Knuciies^^^wid  that  he  was  forced  to  do 
it.  Being  asked  what  kind  of  a  deed  it  was  i  he  said  it  was 
a  bond  to  make  titles.  But  afterwards,  when  he  came  of 
age,  he  got  back  his  bond,  from  young  KnucUeSy  the  sod 
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•md  heir  at  law  of  oU  Knuekks^  and  by  his  consent  made        1794. 
titles  to  Thompson^  the  present  plaintiff,  in  1791.  ^C^^^^^ 

Three  other  witnesses  were  next  caOed  ;  all  of  whom      _  v. 
proved  that  Huey  must  have  been  a  minor,  under  age  at  the 
time  when  this  bond  or  deed  was  given  to  Knuckles* 

The  defendant  lastly  relied  upon  possession ;  and  pro- 
duced  witnesses  to  prove  that  Major  BuUoci^  his  father,  got 
possession  in  1773,  and  kept  it  till  he  died,  in  1791* 

Here  the  testimony  on  both  sides  was  closed. 

Bat,  J.  The  fee  of  the  land  in  dispute  has  been  regu^ 
lariy  traced  from  Clari  to  Huey^  and  from  Huey  to  Thomp* 
9on*  On  the  part  of  the  defendant  two  titles  have  been  set 
up :  First,  a  sheriff's  sale  to  Knuckles ;  secondly,  a  deed 
from  Huey  to  Knuckles*  The  court  has  already  ^ven  an 
opinion  on  this  sheriff's  sale.  No  proof  is  now  before  the 
court  respecting  it:  the  jury,  of  course,  can  take  no  notice 
of  it*  With  respect  to  the  deed  from  Ifuey  to  Knuckles^ 
it  is  clear  law,  that  if  he  was  under  age  at  the  time  the  deed 
was  made,  it  is  good  for  nothing.  This  must  depend,  how- 
ever, upon  the  nature  of  the  testimony  given.  It  is  a  matter 
of  fact  for  the  consideration  of  the  jury ,  But  if  they  believe 
'  the  witnesses  on  that  head,  there  can  be  very  little  difficulty 
about  it,  as  they  all  are  clear  that  he  was  under  age  when 
thb  deed  was  made.  But  admitting  that  Huey  was  of  age 
at  the  time  this  deed  or  bond  was  given,  it  has  appeared  in 
evidence  that,  after  the  death  of  old  Knuckles^  he  made  ano« 
ther  deed  gf  this  land  to  the  plaintiff,  Thompson^  by  the 
consent  and  approbation  of  young  Knuckles^  heir  at  law  of 
his  father,  who  delivered  him  up  his  bond  or  deed  to  his 
(ather.  And  this  last  deed  to  Thompson  is  first  on  record  ^ 
and,  consequendy,  will  have  a  preference,  under  the  act  to 
prevent  deceits  by  double  conveyances^  &c*  As  to  the  posses- 
sion on  the  part  of  Major  Bullock^  which  the  defendant  lastly 
relied  on,  it  was  not  carried  further  back  than  the  year  1773, 
find  therefore  cannot  avail  him ;  for  it  will  not  give  him  five 
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1794.        jrean'  peaceaUe  eDJoyment  Ttlie  time  required  in  iht 
TW^  ^^^)  previous  to  the  Istof  y«itofy,  1775. 


BiiUofik. 


Verdict  for  plaimiffi  9L  widi  costs. 


Onmgtburgh 

Lutrict^ 
Mv,  Cwrf, 


Scarborough  againa  GsiORi* 

ASSUMPSIT  on  an  acceptance  of  an  order  or  inland  UU 
of  exchange. 

The  bill  was  drawn  by  one  Bradtey^  as  attorney  for 
Thompson^  in  favour  of  the  plaintiff,  on  the  defendant,  as 
sheriff  of  Orangeburgh  district,  and  payable  out  of  the  pro- 
ceeds  of  the  sale  of  lands,  which  the  defendant  sold  as  she* 
riff  of  that  district,  which  bill  was  accepted  by  the  de- 
fendant. 

The  defence  set  up  by  the  defendant  was,  that  funds 
had  never  come  into  his  ha^ds  to  enable  him  to  take  up  the 
draft. 

It  came  out  in  evidence,  that  the  lands  had  been  sold  six 
years  previous  to  the  acceptance ;  and  that,  before  the  order 
was  drawn,  the  defendant  had  said  he  would  accept  the 
draft  in  favour  of  the  plaintiff,  when  Spoken  to  concern- 
ing it. 


Bat,  J.  observed  to  the  jury,  that  as  this  order  was  drawn 
on»  and  accepted  by,  the  defendant,  six  years  after  he  had 
every  information  respecting  the  ftmds  whereby  to  take  it 
up,  he  should  not  now  be  allowed  to  take  advantage  of  it, 
and  say  he  had  no  funds,  especially  as  it  was  his  duty,  as 
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ii;  U>  iffeU  the  la^da,  jf  the  fiiBt  purclwae-aiODey  whb 
not  p^d,  and  raise  the  mpoAy  out  of  it. 

Verdict  for  ptaintiff* 

Ilwit  then  gave  notice  of  a  motion  for  a  new  trial,  on  the 
ground  of  okisdirection  in  the  judge,  but  afterwards  relin- 
qMi&hed  it. 


Scarborough 

V. 

Htigrr. 


fiooNB  &  Wife  against  SinkuRi  Executor  of  Durand. 

THIS  case  came  before  the  court  upon  a  special  verdict,  A  devise  to 
which  stated  ^  that  John  Boone  devbed  4,000/.  to  his  niece,  4,ooo/.  *to  be 
**  MaryWtute*^  to  be  paid  to  her  one  year  after  her  mar^  myeara/hn- 
**  rie^  ;  and,  in  the  mean  time,  to  remain  in  his  executors'  g^'^l^'^fiTc 
^^  hands,  they  paying  interest  for  the  same.  That  Xet^f  »«*«t»mc  to 
^^  Durand^  the  defendant's  testator,  who  was  one  of  the  execator*s 
^^  executors  of  John  Boom^  paid  Miss  White  her  legacy,  in  iui?  'ihtci  (Vt 
^Mrr9,  which  she  received  when  money  was  greatly  de*  is  not^amar! 
"  predated.  That  Thomas  Boone,  the  present  plaintiff,  af-  blTa^^S/ 
^^  terwards  intermarried  with  Miss  White p^  andx cheques-  ^^^^^^ 
tion  submitted  to  the  court  was,  whether  the  loss  sustiuned  payment 

made  to  such 

by  the  depreciation  of  the  money,  should  be  sustained  by  the  legatee  by  the 
plainUffs  or  the  estate  of  Durmd,  who  had  paid  it  before  it  her  arnriog 
was,  by  ye^An  5.^n^'*  win,  payable  ?  tX^^^. 

finckney^  on  behalf  of  the  plamtiffs,  contended,  that  this  JSt*  a'^lal-^f- 
4fiOOL  was  intended  as  a  marriage  portion  ;  every  thing,  ter  marriage. 
therefore,  which  tended  to  lessen  or  reduce  it,  was  in  dero- 
gation of  the  rights  of  marriage.  The  money  was  nt>t  to  be 
paid  till  a  year  after  marriage*  It  contemplated  an  event  of 
that  kind,  and  probably  might  have  been  intended  for  pro* 
vbion  of  a  family.  Any  payment,  therefore,  before  the 
event  occurred,  was  void,  and  tended  to  defeat  the  inten* 
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1794.        lion  of  the  testator.    That  it  wm  the  duty  of  aa 
Hoone       ^^^  ^^^  iatexuion  of  his  tettalm-  into  e»BGiitioii»  aadnot  co 
^         defeat  it.     To  shew  that  it  was  in  derogation  of  the  rights 
of  marriage,  the  counsel  cited  several- authctf'iti^s,  paracu- 
larly  1  £y.  Ca*  Mr.  300*  where  it  is  laid  down,  that  pig- 
ment to  a  father  was  quasi  no  payment*    That  payment  lo  a 
feme  covert  is  not  good — ^the  husband  will  recover  it  over 
again.     1  Fcrm.  261.     That  if  a  woman,  privately,  before 
marriage,  releases  a  bond  for  1,000/.  without  consideratioa, 
a,nd  then  marry,  the  payment  is  not  good,  and  the  husband 
will  recover  the  bond.     2  P.  Wms*  360.     1  Eq*  Co*  M^*  to 
the  same  point,  being  in  derogation  of  the  rights  of  osar* 
riage  ;  also,  2  Vern.  IT.    The  counsel  further  contended, 
that  the  conduct  of  Durand  bad  a  very  suspicious  aspect ; 
he  was  a  residuary  legatee  of  the  testator,  and  trustee  of  the 
young  lady ;  it  was  his  Avxy  to  have  protected  her  rights, 
but,  instead  of  that,  he  paid  her  off  in  trash  of  paper-money, 
which  was  of  litde  or  no  value.     1  his,  he  said,  was  that 
kind  of  conduct  which  did  not  deserve  the  countenance  of 
,     this  court. 

Pring'ley  contra,  admitted  that  if  the  sum  had  been  in* 
tended  as  a  marriage  portion,  and  the  payment  had  been 
made  to  defraud  the  intended  husband,  the  doctrine  laid 
down  by  the  plaintiffs'  counsel,  and  the  authorities  in  aup« 
port  of  it,  m|ght  have  appliid.  But  this  was  not  a  marrm^ 
portion  ;  it  was  only  a  legact/*  Nothing  could  be  a  mar- 
riage portion  but  what  is  kft  by  a  father*  No  marriage 
portion  could  be  given  by  a  collateral  relation*  AU  the  ar- 
guments of  the  plaintiffs'  counsel,  were  founded  on  an  idea 
that  this  payment  was  made  in  derogation  of  the  rights  of 
marriage  ;  and  that  too,  with  an  immediate  idea  of  defeating 
the  intended  rights  of  the  husband ;  whereas,  nothing  of  that 
kind  was  stated  in  the  verdict,  or  submitted  to  the  court,  and 
of  course  they  could  not  presume  it.  That  instead  of  a  nuffw 
riage  portion,  it  was  a  vested  legacy,  which  did  not  depend 
on  marriage  as  a  precedent  condition.  The  year  after  mar- 
•  riage  was  only  directed  as  the  time  when  it  was  payaUe. 
Jts  being  payable  with  interest|  made  it  a  vested  legacy  ;  and 


Boone" 

V. 

Sinkler. 
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to  lltts  poiat  he  eked  2  Ef.  Ca.  Abr.  SiO.  543.  where  it  Is  1^94 
«6lti»dt  thtft  if  «  legacy  be  devised  to  be  payable  at  twenty- 
bne,  it  wiii  gv  to  his  executor.  But  if  it  was  given  upon 
his  arriving  at  the  age  of  twenty-one  years,  here  it  would  be 
«  Jafitd  legacy,  unkss  it  was  pmfobk  with  interest^  then  it 
would  be  a  vetted  legacy.  3  Cam.  270.  to  the  same  point  A. 
devised  50(M.  to  be  paid  at  twenty«iive  years  of  age,  and  in 
tkt  nxean  time,  imtevest  i  this  was  deemed  a  vested  legacy. 
H  Verfu  50e« 

After  having  cited  these  authorities  in  support  of  the  po- 
sition laid  down  that  this  was  a  vested  legacy,  and  not  a 
manriage  portion-^e  nest  contended,  that  being  a  vested 
legacy,  it  was  transferable  ;  and  if  so,  might  be  released, 
Although  the  time  of  payment  was  not  arrived,  if  she  was 
of  full  age.  Ambkr^  750.  2  Vern.  181.  It  was  neitt  ask- 
ed, whether,  in  case  Durand  did  not  choose  to  pay  interest 
for  money,  there  was  any  law  to  oblige  him  to  pay  it  ?  He 
supposed  there  was  none.  Then,  if  the  person  to  whom 
it  was  payable,  chose  to  receive  it,  he  again  asked  if  there 
was  any  law  to  prevent  it  f  He  supposed  not.  But  admit- 
ting that  it  depended  upon  a  contingency,  yet  even  (in  that 
case,  arelease  of  such  contingency,  would  be  good.  2  Eq»  Ca* 
Air.  89.  A  possibility  is  releasable.  Upon  this  ground,  a 
devise  of  3^5O0i,  at  twenty-one  years  of  age,  or » marriage, 
was  held  transferable,  Talb.  IIT.  and  if  so,  releasable. 
A  dying  before  the  contingency,  yet  Jt  is  ti-ansmissible,  if 
not  intended  to  defeat  a  precedent  condition.  2  AtL  621. 
2  Eq.  Cd*  Abr.  89. 

Rutiedge^  in  reply,  argued,  that  it  was  very  evident  that 
this  sum  of  money  was  intended  by  the  testator  as  a  mar- 
riage portion.  That  blood  is  a  good  consideration  to  raise 
uses  ;  and  being  a  sister^s  daughter,  she  might  have  come  in 
under  the  statute  of  distributions,  if  there  had  been  no  wilf. 
TWs  ought  to  be  considered  as  a  marriage  settlement,  paya- 
ble one  year  after  marriage  ;  and  if  so,  then  it  was  a  breach 
of  trust  in  the  executor,  who  in  this  respect,  might  be  con- 
sidered as  a  trustee,  to  pay  the  money  before  the  marriage 
had  taken  place.     It  was  a  contingent  interest,  which  she 
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had  no  right  to  release,  as  it  was  depriving  the  husband 
of  an  interest  which  he  was  entitled  to  one  year  sAmt  mar- 
riage. 

The  Court  (present,  the  Chief  Jtrsrics,  and  Gam k£^ 
Waties,  and  Bay,  Judges)  were  unanimous  that  the  pay- 
meat  was  good,  and  barred  the  recorery  in  this  case.  That 
this  was  a  vested  legacy  j  and  not  a  marriage  portion.  That 
being  a  vested  right,  she  had  a  power  to  receive  k  any  time 
atter  she  came  of  age ;  though  she  could  not  compel  the 
executor  to  pay  it,  if  he  cHd  not  think  proper  so  to  do. 
That  it  might  be  compared  to  receiving  money  on  a  bond, 
before  it  was  due ;  in  which  case,  alAough  the  party  could 
not  demand  or  compel  payment,  yet  if  the  oMigee  chose  to 
leceive,  and  die  oUigor  to  pay,  it  was  good,  and  should  be 
binding  on  both  parties. 


The  State  againH  Hofkins* 

9 

THE  indictment  in  this  case, contained  two  counts:  lit. 
For  forging  a  ten  pound  bilL  Sdiy.  For  passing  i^  know« 
ing  it  to  have  been  foiged. 

Hic  prisoner  was  convicted  on  the  second  oount  i  and  on 
die  last  day  of  the  court,  when  brought  up  for  sentence, 

Holmesy  as  counsel  for  him,  mentioned,  that  he  proposed 
to  move  for  a  new  trial  at  the  adjourned  court  at  Cohanbia^ 
and  then  moved  that  the  prisoner  should  be  taken  there  by 
the  sheriff  of  Orangeburgh  district,  in  order  to  be  present 
at  the  aiiguments  ia  his  behalf,  and  further  to  wait  the  £nal 
opinion  of  the  courtt  agreeable  to  the  directions  of  the  con^ 
stitution;  which 

Bay,  J.  cttdered  according^. 
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1794. 

Ax^mtrmd  Courts  at  Oobmbk^  IH  of  Deeember^  17M.         riiesute 


Present,  Ruixsdoe,  Ch.  J*  Bukkc  and  Bat,  Judges. 

The  priaoner  was  Jiow  brought:  mto  oouit,  when 
HoJmeij  confonnabfy  lo  the  notice  be  hpd  given,  moved 
ilar  a  new  tiial,(m  the  ground  of  gross  miabebaviouroo  the 
fan  of  the.£Dreiiian  of  the  jury  who  had  ognvictod  bin* 
To  piove  tfaia  he  produced  the  affidavit  of  a  certain  Harry 
Thamps^n^  who  swore,  that  on  the  morning  of  the  day  of 
trial,  he  had  a  conversation  with  the  foreaoan,  about  the  pri- 
aoner ;  in  which  he  declared,  that  he  had  c^nefram  home  to 
hang  enertf  damned  cmmUrfeUing  rascaly  and  that  he  vMisde-^ 
termmed  to  liang  Hopluua  at  ail  evmts^  or  words  to  that  ef- 
fect. This,  the  counsel  contended,  was  such  an  impix>per 
piece  of  conduct  on  the  part  of  the  foreman,  as  was  suffi- 
cient to  vitiate  any  verdict,  much  more  so,  where  the  life  of 
a  citizen  was  concerned.  In  support  of  this  doctrine,  he 
relied  on  2  Morgan^  25.  where  a  new  trial  was  granted, 
upon  an  affidavit  that  the  foreman  had  declared  that  the 
plaintiff  should  never  have  a  verdicty  whatever  witnesses  he 
produced.  Also,  on  Stdk*  645*  where  the  same  point  was 
ruled. 

Pringk^  also  in  support  of  the  motion,  urged,  that  the  de- 
claration of  the  foreman  before  the  trial,  if  it  had  been 
known,  would  have  been  a  good  cause  of  challenge,  even  af- 
ter twenty  peremptory  challenges  ;  and  if  so,  Avas  a  good 
gromid  for  a  new  trial,  after  verdict.  5  Bac^  2J0.  Be« 
cause  the  law  requires  they  should  be  omni  eocceptione  ma^ 
y0rr<>— not  liable  to  an  objection  on  account  of  malice,  ill- 
wiH,  hatred,  revenge,  or  the  Kke.  If  they  are  under  the 
influence  of  any  of  these  passions,  they  are  certainly  im- , 
proper  jurors  to  try  a  citizen  for  his  life.  In  Co.  Litt.  155. 
it  is  laid  down,  that  express  malice  was  a  good  ground  of 
chaHenge.  Here  the  counsel  said,  the  malice  was  express ; 
because  the  juryman  had  declared  that  he  was  determined 
to  hang  the  prisoner  at  ail  events.     No  words  could  possibly  ^ 
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im.       es^reM  a  greiiber  degree  of  malice  and  itt^wHI  ag^iaet  an 
imfiwtuiiacc  aneSf  whoee  Ule  wan  abouit  iq  be  oaa^wiltwi  to 


The8««te 
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/ 


ajury  of  his  ooonUy,  than  those  made  uae  of  by  the  Hute* 
*^      man ;  and  ^at  too,  before  he  had  heard  the  evkleace,  or 
could  possibly  form  any  idea  whether  he  was  innoe^it  or 
guilty  of  the  offence  laid  to  his  charge. 

Xm,  sMMtotj  opposed  the  motioii^  on  the  gramd  that 
Th0mp$9»y  who  bad  made  the  affidavit  in  this  case,  win  a 
man  of  a  notorious  bad  character,  a  bill  of  indictment  having 
been  found  against  him  for  horse-stealing ;  so  that  he  was 
not  wordiy  of  credit  in  a  court  of  justice*  The  MoUdtor 
then  opposed  it  on  the  further  ground  of  its  opening  a  door 
for  setting  aside  every  verdict  which  may  be  given  in  the 
different  districts  throughout  the  stale  ;  as,  he  said,  nothing 
was  more  easy  than  to  procure  unprincipled  men  to  im- 
p^ch  the  conduct  of  jurors,  after  trials  when  they  were 
not  present  to  defend  themselves ;  and  were  at  so  great  a 
distance  from  the  adjourned  court,  that  they  could- not  be 
called  upon  to  answer  such  charges,  before  the  rising  of  the 
court.  This  would,  in  every  caae,  create  a  delay  of  six 
months,  even  if  the  verdict  should  not  be  set  aside  eventu- 
ally; and  in  the  mean  time,  the  persons  making  such 
affidavits,  might  get  out  of  the  reach  of  justice  before  the 
ensuing  court,  when  the  matter  might  be  cleared  up,  by 
the  examination  of  such  juror  or  jarom,  on  oath,  and 
therel^  elude  prosecution  for  perjury. 

The  prisoner^  coansel,  in  reply,  said,  it  was  not  the 
frtmnce  of  the  court  to  judge  of  the  credibiSty  of  the  xoiU 
ness  ;  they  were  bound  to  take  it  for  granted,  that  what 
is  sworn  to  upon  the  face  of  the  affidavit  is  true.  And  dmt 
it  by  no  means  followed,  that  because  a  man  was  accused 
of  a  crime,  he  was  to  be  deemed  guUty  of  it :  on  the  con* 
trary,  the  law  pre^iumed  every  man  innocent,  until  his  guilt 
was  stamped  by  conviction* 

The  Courts  after  bearing  the  arguments,  were  of  opioiofi, 
that  the  matter  of  foct  set  forth  in  the  affidavit,  if  true,  was 
a  good  ground  for  a  new  trial ;  and  it  would  be  difficult  to 
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My  It  was  not  so^  even  if  the  character  of  the  witness  was        n^ 
of  a  ftiwpickyas  nature.     At  all  erents^  it  was  a  doubtAd    ^he  State 
point  J  in  whkh  case,  it  was  jhe  duty  of  Ae  court  to  lean     j.   j^  , 
on  the  merciful  side,  and  give  the  prisoner  another  chance 
for  a  fair  triaL 

A  new  trial  was  accordingly  ordered,  and  the  prisoner 
remanded  to  Orangeburgh  gaol.  He  was  again  tried  at  the 
ensuing  spring  sessions,  and  acquitted* 


AnDEBSON  agairmi  GiLBSKT*  Mnety-nx 

District, 

JVVv.  Cturt. 

TRESPASS  to  try  titles  to  200  acres  of  land  in  Neuh    An  unbter- 
•  ropted    pos- 

ter^ county.  gCHioD    and 

The  plaintiff  in  this  case,  claimed  under  a  North^Carolim  ^^f^^'Vt 

gramt,  dated  the  35di  of  Mnxhy  1755,  to  one  yohn  Clark.  J^*^  ^g^^^ 

On  the  1st  of  October y  1755,  Ciiork  conveyed  to  Abraham  ry>  ^'75,  is  a 

good    titic  a- 

AadcrMfTiy  whose  eldest  son  and  heir  at  law^  Abel  Anderson^  gainst  a  ^mt 

,  ,         t   '     *rr  No  claim  to 

conveyed  to  the  plaintiff.  be    admitted 

S/unvy  for  the  plaintiff,  produced  a  copy  of  die  grant,  ^^^  ^  *^  ^^ 

which  was  admitted.    He  next  produced  a  copy  of  the  ^-<^^^ 

deed  from  Clark  to  Abraham  Anderson^  certified  from  the  ^^X  record- 
ed, IS  as  good 

register's  office  in  Charleston  /  which  was  objected  to  by  evidence    as 

Ramsay  and  Colcock^  counsel  for  the  defendant,  as  no 
evidefice  had  been  offered  to  prove  the  loss  of  the  ori^nd. 
BjEit  this  objection  was  overruled,  under  the  authority  of 
the  act  making  office  copies  from  the  secretary's  office,  duly 
proved,  and  recorded,  and  attested,  as  good  evidence  as 
the  originals.  Trotfs  Collection^  559.  Pvh*  Laws,  129.  • 
Several  witnesses  were  then  called,  who  proved  that 
Abel  Anderson  was  the  eldest  son  and  heir  at  law  of  Abra^ 
ham  Anderson^  to  whom  Clark  conveyed.  Here  the  plain- 
tiff rested  his  case. 
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im.  Cokock  then  suted  to  tbe  court,  that  the  deC^ndaat  y^ 

^^I^T^^^     tended  to  rely  entirely  on.poesettion,  aa  be  had  no  deeda 
▼.  to  produce ;  but  would  prove  an  unintemipied  ppaaeaaion 

since  the  year  \7^  to  that  day* 

This  was  objected  to  by  Skaxv^  on  the  other  .sidet  who 
contended,  diat  a  bare  naked  pos^eadon^  widiout  proof  of 
payment  of  some  consideration,  or  colgur  o/utk%  would  not, 
under  the  limitation  act,  give  a  title.    But  this. 

Bay,  J.  also  overruled,  as  it  had  always  been  held,  that 
wherever  a  party  intended  to  rely  on  possession  for  tide,  it 
was  unnecessary  either  to  prove  payment  of  a  consideration, 
or  other  colour  of  a  tide  ;  because  it  x4Hxs  occupancy  alone 
that  the  law  regarded,  as  a  sufficient  tide  in  such  caaes. 

The  defendant  dien  caUed  sundry  wimesses,  who  proved 
a  possession  on  the  part  of  himself,  and  his  father,  jfonaUum 
Gilbert^  (who  oonveyed  to  him,)  from  the  year  1 766,  to 
that  period ;  during  all  which  time,  his  father  and  himself 
had  resided  on  it,  cleared  a.conaiderable  pait  of  it,  and  ex- 
ercised every  other  kind  of  ownership  over  the  whole  tract, 
which  proprietors  genetally  exercise  over  their  lands. 

The  plaintiff,  in  order  to  rebut  the  evidence  of  posseaaion 
given  by  the  defendant,  offered  to  call  wimesses  to  prove, 
that  Abraham  Anderson  went  with  his  deeds  and  shewed 
them  to  old  JoTuUhan  Gilbert^  who  waa  then  living  on  the 
land,  and  actually  shewed  them  to  him  in  presence  of  a 
witness^  and  ordered  him  off  the  land ;  but  that  Gilbert  re- 
mained on  it  by  force,  and  kept  it  in  a  forcible  manner  from 
that  Ume  ;  and,  therefore,  it  was  urged,  that  it  would  be 
nnjust  to  suffer  a  man  to  take  advantage  of  his  own  wrong. 

Here  again,  however,  Bat,  J.  overruled  this  kind  of 
testimony,  as  improper.  That  if  AnderecrCs  claim  was  a 
good  one,  he  ought  to  have  brought  his  suit  at  law,  and 
ejected  Gilbert:  for  that  the  law  recognised  no  other  kind 
of  claim  than  by  an  action  at  law.  I'hat  this  would  appear 
obvious  by  a  short  view  of  the  act  of  limitation,  passed 
in  iri2. 
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1.  That  the  first  clause  of  the  act  was  retrospective^  and    xJ^^^^^t 
confirmed  the  tides  of  all  those  who  had  been  seven  years     aikSctsou 
in  quiet  possession,  before  the  passing  the  act.  Gilbert 

2.  That  the  second  clause  was  prospective^  and  allows  all 
persons,  five  y^ars  after  the  right  accrues,  to  prosecute 
their  claims  to  lands  ;  and  bars  them  for  ever  afterwards,  if 
they  do  not,  (except  infants,  2kiiAfeme  coverts^  &c.) 

3.  The  third  clause  prescribes  expressly,  that  this  claim 
(hall  be  by  action  at  law^  and  not  otherwise. 

The  jury  found  a  verdict  for  the  defendant. 

Shaw  then  gave  notice  of  a  motion  for  a  new  trial,  but 
he  never  brought  it  forward. 


^ 


The  State  against  Duestoe,  for  Murder. 

THE  prisoner  in  this  case,  was  convicted  at  the  last 
Orangehurgh  court  of  sessions,  before  Grimke,  J,  of  mur« 
der.  And  upon  a  motion  made  by  his  counsel,  in  arrest 
of  judgment,  was,  agreeable  to  the  terms  of  the  constitu* 
tion,  brought  up  to  the  adjourned  court  at  Columbia^  before 
Grimke,  Waties,  and  Bat,  Justices. 

It  appeared  upon  the  inspection  of  the  bill  of  indictment 
on  which  the  prisoner  bad  been  convicted,  that  he  was  in* 
dieted  by  his  true  name  Anthony  Duestoe^  together  with  his 
mother,  Mrs.  Touchstone^  for  the  murder  of  his  step- 
father, Anthony  Touchstone;  and  that  the  grand  jury,  oa 
the  back  of  the  bill,  found  or  made  two  indorsements,  viz.. 
**  The  State  v.  Mary  Touchstone,  no  bill^  "  The  State  v.  ' 
**  Anthony  Duestoe^  a  true  bill  ;^  which  was  signed  by  the 
foreman  in  the  usual  form,  omitting  the  letter  ^^  e"  in  the 

prisoner's  surname,  in  their  indorsement  of  the  title  of  the 
Vol.  I.  3  B 
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cause  against  the  prisoner,  on  the  back  of  the  bill.     For 
this  omission,  for  misnomer^  as  it  was  termed,) 
^'-  Holmes  moved  in  arrest  of  judgment.     The  principal 

ground  on  which  he  argued  and  relied,  was,  that  this  in* 
dictment  could  not  be  pleaded  in  bar  to  another  prosecu- 
tion, in  case  of  acquittal,  and  therefore  was  not  sufficiently 
certain  against  the  prisoner  so  as  to  affect  his  life. 

77?^  Courts  (present,  Grimke,  Waties,  and  Bay,  Jus- 
tices,) however,  after  hearing  the  counsel  fully  in  support  of 
the  motion,  and  the   solicitor  in  reply,  unanimously  over- 
.ruled  the  motion  ;  because  the  prisoner's  true  name  was 
properly  inserted  in  the  body  of  the  bill  of  indictment,  viz. 
"  DuestoeJ*^     By  that  surname  he  was  arraigned  ;  he  plead** 
ed  to  it  by  the  name,  and  was  finally  convicted  of  the 
offence  by  it ;  and  that  it  was  too  late,  after  conviction,  to 
come  in   and  take  advantage  of  it.     That  the  law  allows 
every  prisoner  accused  of  a  capital  offence,  a  copy  of  his  in- 
dictment, three  days  previous  to  his  trial,  for  the  express 
The  omission  purpose  that  he  might  know  how  to  plead  to  it.     If,  therc- 
the  tiUc  of  a  fore,  there  had  been  any  matter  of  substance,  either  in  the 
^.[r^'juo*  ^'^^  ^^  fi^^»"g  of  the' jury  on  the  back  of  it,  he  ought  to  have 
not    R    good  pleaded  it  on  his  arrai^ment  ;  or,  on  being  brought  up  for 
tion  in  arrest  trial,  to  liove  refused  to  answer  it^  or  to  hold  up  his  hand  at 

of  judgment ;  ,  .  , 

as  the  prison-  the  bar.    As,  howcver,  he  did  neither,  he  admitted  himself 

cr  lias  oleadcd 

toit,  andcjn-  to  have  been  the  person  indicted;  and  also  the  person 
Spedaliy  *^ '  against  whom  the  bill  was  found  by  the  grand  jury,  which 
where   the        ^  afterwards  identified  by  the  witnesses  on  the  trial. 

name  ts  pro-  ^ 

pcriy    sutcd  With  regard  to  this  indictment  not  being  pleadable  in  bar  to 

mthebodfof  **  .       r       ,  «<  • 

the  bill  of  in.  another  prosecution  for  the  same  offence,  m  case  of  acquit- 
Bcif.  '    tal,  the  court  were  of  opinion,  that  the  name  and  offence 

were  so  clearly  set  forth  in  the  body  of  the  bill,  that  there 
could  be  no  question  about  it.  And  as  to  the  finding  of  the 
jury  on  the  back  of  it,  it  was  so  evidently  against  him  as  to 
he  beyond  all  doubt ;  so  much  so,  that  no  person  could 
possibly  suppose  that  the  bill  was  found  against  any  othe?^ 
man  but  the  prisoner.     Fsst,  79.  Lord  Pittsligo'^s  case. 


f 


I 


The  Sute 

•V. 

Daestoe. 


OF  THE  STATE  OF  SOUTH-CAROLINA.  379 

The  motion  in  arrest  of  judgment  being  overruled,  the        1794. 
next  day, 

Deas^  for  the  prisoner,  now  moved  for  a  new  trial,  and 
grounded  his  motion  on  the  affidavit  of  Mary  ilerriman^ 
which  stated,  ^^  that  on  the  day  after  the  trial  of  the  prison** 
"  er,  in  a  conversation  with  Allen  Howard^  one  of  the  jurors 
^  who  sat  upon  the  trial  of  the  prisoner,  he  declared  to  her, 
"  that  the  jury  did  not  go  by  the  evidence^  but  were  determined 
*^  to  hang  Duestoe^  right  or  wrong  /"  and  rested  on  Hop* 
kiwt^s  case,  where  a  new  trial  had  been  granted,  he  said, 
on  a  similar  affidavit,  to  wit,  that  of  one  Henry  Thompson^ 
who  deposed,  "  that  on  the  moniing  of  the  day  before  Hop* 
"  kins  was  tried,  in  a  conversation  which  he,  Thompson^  had 
**  with  Mn  Ott^  who  was  afterwards,  foreman  of  the  petit 
"  jury  who  tried  Hopkins^  he  heard  the  said  Ott  say,  that 
'*  Hopkins  was  a  counterfeiting  rascal^  or  words  to  that  ef- 
*^  feet ;  and  that  he,  Otty  was  summoned  on  his  trial  as  a 
^  juror,  and  that  'he  was  determined  to  hang  him,  at  all 
*'  events."  The  counsel  then  contended,  that  the  credi« 
bility  of  a  person  making  an  affidavit  of  this  kind,  wag  not  a 
matter  for  the  consideration  of  the  judges,  on  a  motion  of 

• 

this  nature,  but  that  they  were  bound  to  give  credit  to  sqch 
affidavits,  unless  contradicted  by  other  affidavits,  and  that 
this  point  had  been  so  ruled  in  Hopkins* s  case. 

Bay,  J*  who  sat  on  the  trial  of  Hopkins^  and  who  was 
present  when  the  motion  for  the  new  trial  was  made,  said 
he  remembered  that  this  point  was  much  pressed  on  the 
court  by  Hopiins^s  counsel,  on  the  motion  for  a  new  trial ; 
and  the  more  especially,  as  it  was  suggested,  in  the  course 
of  the  argument,  that  Thompson^  who  had  made  the  affidavit 
in  that  case,  was  a  man  of  a  very  bad  character ;  which 
point  was  not  then  contradicted  by  the  court,  (being  a  new 
•ne,)  but  admitted.  Though  his  mind,  upon  mature  reflect 
tion  since,  was  by  no  means  satisfied  with  the  admission  of 
the  doctrine  then  insisted  on  by  the  counsel  for  Hopkins, 
For  it  was  easy  to  see  that  if  the  Court  were  precluded 
from  examining  into,  and  judging  of  the  credibility  of  the 
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1794.        persons  making  these  kind  of  affidavits,  or  directiag  further 
Tlic  State     ii^^uiries  or  examinations  on  the  subject,  it  would  be  cuttiDg 
^-  up  the  justice  of  the  country  by  the  roots,  though  the  ground 

on  which  the  court  ordered  a  new  trial  was  a  legal  one  ; 
for  if  the  afirdavit  of  Thompson  was  true,  it  turned  upon  the 
declaration  of  the  foreman  of  the  jury,  premous  to  the  trial^ 
which  was  good  cause  for  granting  a  new  triaL  >  In  Stxiim 
645.  a  new  trial  was  granted  upon  an  affidavit  that  the  fore- 
man declared  before  the  trial  that  the  plaintiff  never  should 
have  a  verdirt,  whatever  witnesses  he  produced*  2  Mstr* 
29,     Co.  LitL  158, 


The  ci-edibiii-  The  Court^  therefore,  at  this  stage  of  the  cause^  took  ah 
%  raaking^af-  Opportunity  of  giving  their  sentiments  seriaiim  od  this  point, 
eroun?!  mo-  ^"^  ^^^^^  ^^^  ^^  Opinion,  Substantially,  that  the  doctrine  oti 
tions  tor  new  ^  former  occasion,  in  Hopkins^s  case,  and  now  aeain  in- 

tnals,  or  in  w-     ^  ^        . 

rest  of  judg-  sisted  On,  by  which  it  was  contended,  that  the  court  ivaa 
mnst  be  taken  precluded  from  judging  of  the  truth  of  these  affidaoit^y  or  of 
aUon  by  tiie  the  Credibility  of  the  persons  making  them^  and  that  they 
V^^at^reL  ^"ght  to  be  admitted  as  a  matter  of  course  ^  wotdd  be  a  most 
dangerous  and  mischievous  doctrine  to  the  community,  and 
Wlienever  Ought  to  be  rejected*  For  that  it  was  the  duty  of  the  judges 
oU  juror  is"to  ^o  judge,  from  the  necessity  of  the  case,  not  only  of  the  ere- 
^  iir^'rou^d  ^^^^^*^y  ^^  ^^  witnesses  brought  forward  in  this  manner,  to 
of  raotioii  for  destroy  the  verdict  of  twelve  »eQ  imon  their  oath,  but  to 

a   new  tiial,  a  ,  ,  " 

copy  of  tiie  af-  inquire  into  aiKl  sift  such  affidavits  with  an  exact  and  sera- 

fitlavitSy       on         ,  .  i  i*  t  •        . 

which  the  mo-  pulous  attention  ;  and  to  direct  any  other  exammatiCMlkfr 
grounded^  which  could  in  any  manner  develepe  the  truth  of  the  matter ; 
8"nedon*8ucU  ^  no.other  body  of  men  could,  at  this  stage  of  proceedings, 
juror  aceaeon-  take  it  luider  Consideration  but  the  judses*    The  coun  were 

able  time  pre-  ,    ,  , 

Tious,  in  order  further  of  Opinion,  that  no  such  affidavits,  calling  in  ques- 

that    he  may     .,  ».         r«  i_ii*r  i  -i 

ha\c  an.  op.  tioti  the  verdict  of  a  jury ^  should  m  luture  be  received,  un- 
«xouif»tuig°  less  copies  of  them  should  be  previously  served  on  such 
oatii'^^^thw-  j^^o^  or  jurors  whose  conduct  may  be  called  in  question, 
wise  such  af-  ^nd  a  reasonaUe  time  allowed  to  answer  them.*    And  that 

lidavit    ought 
nut  to  be  read. 

•  Vide,  2  Jlfbr^a7i,  25.  Mhcre  it  is  laid  down,  that  if  jurymen  refuse  to 

clear  themselves  on  oath,  a  new  trial  will  be  granted  ;  wklch  shews  the  pro« 

priety  of  serying  them  with  copies  of  these  affidft^tts. 


riie  State 

V. 
P'lCStO^ 
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the  recpitring  such  notice  would  tend  to  check  applications        1794. 
of  this  sort,  which  were  not  well  founded  ;  and  the  case-  of 
Hopkins  shewed  very  strikmgly  the  necessity  of  laying 
down'^is  rule« 

The  Court  then  directed  the  further  examination  of  Mary 
Merrimany  on  oath,  'oiva  voce^  in  court,  touching  the  time, 
place,  manner  and  circumstances  of  the  conversation  sworn 
to,  and  the  declarations  of  Howatdy  and  who  were  present. 
Sec.  when  it  appeared  that  there  wete  such  manifest  incon- 
sistencies,  both  in  her  affidavit  and  what  was  further  deposed 
by  her  at  the  bar,  that  the  court  could  not  think  themselves 
justifiable  in  ordering  a  new  trial  i  because,  if  the  matters 
contained  in  the  affidavit  itself,  and  what  she  further  swore 
to,  were  truc-^it  could  only  aimount  to  loose  cdnversation, 
or  discourse  of  a  jurymdn  ofier  verdict ^  not  on  oathy  which 
shall  never  be  allowed,  in  law,  to  set  aside  a  verdict  so- 
lemnly delivered  in  on  oath^  in  courts  to  which  every  indi- 
vidual juror  has  given  his  assent.  \  Durn,^  East ^  II. 
2  Ibid.  289.  2  Black.  Rep.  1300.  In  the  case  of  Hopkins j 
so  much  relied  on,  the  conversation  there  sworn  to  wad  al- 
leged to  have  been  before  trial,  and  came  within  the  rule  in 
1  Salk.  645.  which,  if  true,  evinced  an  unpardonable  degree 
of  partiality  and  malice,  in  prejudging  a  case,  so  as  to  affect 
the  life  of  a  citizen,  before  he  had  heard  the  evidence.  It 
was  such  an  improper  bias  as  struck  at  his  capacity  at  once^ 
as  a  juror  ;  whereas,  in  the  present  case,  the  conversation 
sworn  to,  was  a  day  after  the  trial,  contrary  to  what  the  juror 
himself  had  assented  to  on  oath,  in  court,  and  particularly 
went  to  falsify  matters  of  fact  which  were  rendered  certain 
by  the  judge's  notes  of  what  the  witnesses  proved  on  the 
trial.  That  this  affidavit  had,  upon  the  very  face  of  it,  the 
appearance  of  contrivance,  or  the  juror  himself  must  have 
said  what  was  not  true  ;  as  he  is  made  to  say,  that  the  jury 
went  contrary  to,  or  did  not  go  by,  the  evidence  ;  whereas 
it  appears,  from  the  judge's  report  who  tried  the  cause,  that 
the  verdict  wa»  well  warranted  by  the  evidence  given  on  the 
trial.     It  was  therefore  evident,  upon  the  whole,  that  what 
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1794.        thh  juror  is  made  to  sa^,  in  this  afEdavit^  was  at  wiaace 

Tbc  State     ^^^  ^^^^  ^^^  Verdict  delivered  in,  and  also  with  what  was 

j^  ^'  proved   by  the  witnesses  on  the  trial ;  for  which  reason 

the  court  were  of  opinion  that  a  new  trial  ought  not  to  be 

granted. 

-  Grimke,  J.  then  pronounced  sentence  of  death  on  the 
prisoner,  and  ordered  him  for  execution  on  the  tenth  of 
December  following,  at  Orangeburgh  ;  but  previous  to  that 
day, 

The  prisoner  broke  gaol  and  escaped* 

N.  B.  The  report  of  this  case  has  been  perused  by  the 
Chief  Justice,  and  Burke,  J.  who  have  concurred  with 
the  other  judges,  in  the  law  and  principles  laid  down  at  Co^ 
lumbia^  on  this  occasion. 

The  prisoner  was  retaken  after  the  above  escape,  and  af- 
ter identifying  his  person  at  a  future  court,  was  again  or- 
dered for  execution  and  8u£Pered* 


^ 


May  Term.        ZyLSTRA  agoiflSt  The  CORPORATION    of  CHARLESTON, 

"Where  the  THE  plalntifF,  Zylstra^  was  convicted  under  one  of  the 
cV/rtSwi*  "^  ordinances  of  the  city-council,  for  keeping  a  tallow-chand- 
uass  A  by-law  \^x*^  shop.  Within  the  bounds  of  the  city,  and  fined  for  the 

imposing       H  ■■ 

fine  ot*    100^.  offence,  in  the  sum  of  100/.     . 

sterling  for  an  _,,  i  r  •        r  ,»•/•.*  ^ 

offence agjiinst  The  present  therefore,  was  a  motion  for  z,  proiubiUoriy  to 
the  cUyrand  restrain  the  court  of  wardens  from  levying  this  fine,  as  un- 
w;miens*\ro^  Constitutional  and  out  of  its  jurisdiction. 

ccefl  to  i*eco- 

vcr  it  The  proceedings  nrc  c*iram  nonjudice  and  rold,  being  above  their  jtirisdiotioB  ; 
:ind  because  also  their  proceedings  are  not  by  ^ury  agreeable  to  the  lex  tcrr<Cj  and  re- 
cognised    by  magna  chnrta  and  our  state  constitution.    For  these  reasons  a  proHbithn 

wi'.l     /.'/>/      to  rrSiraiv  all  theiv  tn'ocff^ilimrti. 
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It  appeared  that  the  proceedings  against  Zylstra  in  the        1^94. 


wardens'  court,  was  by  way  of  informatioiu 


Zjistra 


Peace,  in  support  of  the  motion  took  three  firounds :  v. 

1.  That  the  proceedings  by  way  oi  iniormauon,  was  ta-       tion  or 


ken  away  by  the  new  constitution  of  the  state. 

2.  That  if  it  was  not,  still  it  must  be  agreeable  to  the 
common  law. 

3.  That  the  penalty  being  above  20/.  sterling,  it  was  not 
recoverable  in  this  inferior  court  of  wardens,  without  the 
intervention  of  a  jur)\ 

1.  2.  He  urged,  that  all  public  prosecutions  by  way  of 
information,  which  had  always  been  considered  in  England 
as  an  arbitrary  mode  of  proceeding,  was  abolished  in  this 
state  bv  the  second  section  of  the  third  article  of  the  new 
constitution  ;  and  that  every  such  prosecution  must,  since 
the  adoption  of  that  constitution,  be  carried  on  through  the 
medium  of  a  grand  juiy,  by  way  of  indictment,  and  not 
left  to  the  arbitralry  discretion  of  a  court — ^not  even  the  su- 
perior courts,  much  less  to  an  inferior  one,  which  had  not  a 
jury  attached  to  it.  Upon  this  ground,  he  said,  the  proceed- 
ings were  erroneous,  and  ought  to  be  set  aside*  But  what 
he  principally  relied  on,  was  his 

Third  ground — ^which  was,  that  the  penalty  being 
above  20/.  it  was  not  recoverable  in  the  court  of  wardens, 
in  a  summary  way,  without  a  jury.  He  admitted  that  the 
charter  enabled  the  city  council  to  make  by-laws  for  the 
good  government  of  the  city  j  provided  they  were  not  rc^ 
pugnant  to  the  law  of  the  land ;  and  to  annex  axid  levy  Jinea 
for  all  oiFences  committed  against  their  by-laws ;  and  to 
recover  all  penalties  which  may  be  incurred  under  any  law 
or  laws  then  in  force,  respecting  the  said  city.  And  also, 
that  the  act  for  enlarging  the  powers  of  the  corporation,  pass* 
ed  in  Marchy  1784,  gave  them  cognisance  of  debts  not  ex* 
ceeding  20/.  But  he  contended  at  the  same  time,  that  the 
court  of  wardens  could  possibly  take  cognisance  of  any 
thing  above  20/.  That  the  penalty  in  question,  exceeded 
this  sum,  and  therefore  could  not,  by  any  possible  construc- 
tion, be  within  the  limits  of  their  jurisdiction.     That  a  cor^ 


Charleston. 
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1794.        poration  has  no  natural  rights;  it  is  an  artificial  bod;^, 

created  by  its  charter,  which  prescribes  bounds  and  limits 

'  V.  to  it,  beyond  which  it  cannot  pass.     That  a  corporaticm  has 

The  Corpora-         ....  .  '    t        ^    ^  *  •  j 

tion  of      many  incidents  given  to  it  by  charter— -such  as  sumg  ana 

Charleston,      i.  iv*  j  ^i  •  i 

1  Buo  449       heing  sued,  havmg  a  common  and  perpetual  succession,  anu 
Ibid.  50i,  5, 6.  ^j^at  of  making  by4aws,  &c.     But  at  the  same  time,  one 
uniform   rule   governs  all  corporations,  viz.  that  nothing 
Vin.  497.        shall  be  intended  to  be  within  their  juriadiction  but  what  is 
sP.'^Wmf.     expref!sltf  given*    Whenever  therefore,  they  take  cognisance 
flSt  186        of  a  thing  they  have  no  right  to  do,  then  their   proceedings 
S«ik,  203.       are  coram  nonjudice^  and  void.     That  this  was  exactly  what 
had  been  done  in  .the  present  case.     The  city  council  had 
passed  a  by-law,  inflicting  the  penalty  of  100/.  and  Uie  court 
of  wardens  had    proceeded    to  take   cognisance    to   the 
amount  of  100/.  to  convict  the  offender  for  it,  and  had  issu* 
ed  an  execution  for  levying  the  same,  although  their  powers 
are  expressly  limited  to  20/.     This  therefore,  he  said,  was 
taking  cognisance  of  what  they  were  not  authorised  to  do ; 
consequently,  under  the  foregoing  authorities,  their  proceed- 
ings were  coram  non  judice^  and  void.     Besides,  the  great* 
est  of  all  evils  which  such  a  claim  of  power  was  likely  to 
draw  after  it,  was,  that  it  had  a  tendency  to  deprive  a  citi- 
zen of  the  inestimable  trial  by  jury,  the  birthright  of  every 
citizen,  secured  to  him  by  magna  charta  and  our  excellent 
constitution.     He  therefore  prayed  that  a  prohibition  might 
issue,  to  restrain  the  court  of  wardens  £rom  exercising  s<^ 
unwarrantable  a  stretch  of  power  as  they  bow  claimed  in 
diis  case. 

Peyton^  contra,  denied  that  the  powers  of  die  city  coun- 
cil were  limited  or  confined  by  the  charter.  That  they  wete 
left  undefined  and  discretionary,  according  to  the  extent  of 
the  evil  the  ordinance  was  intended  to  {prevent.  And  that 
if  it  had  been  the  intention  of  the  legislature  to  confine  the 
powers  of  the  city  council  in  this  respect,  it  certainly  woiild 
have  fixed  some  sum,  beyond  which  they  could  not  extend 
their  fines  and  penalties.  Their  silence  therefore  on  this 
head,  carried  with  it  conclusive  proof  that  it  was  the  idea  of 
the  legislature  to  leave  this  matter  to  the  sound  sense  and 
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discredoa  of  the  body  of  men,  who  should,  from  time  to        ^^^ 
time,  compose  the  city  council.     If  therefore,  the  city  coun-       zvistra 
cil  bad  this  power,  by  the  cprporation  charter,  to  fix  any  v. 

.      ,  ,  .  ,  ,  .  \  The  Corpora*! 

6um  It  thought  reasonable  and  proper,  it  must  follow  as  a  tion  ot* 
necessary  incident,  that  the  court  of  wardens  could  recover  ^^*^^ 
it.  For  it  would  be  a  solecism  in  the  doctrine  of  corpora^- 
tions,  to  suppose  it  could  impose  a  fine  or  forfeiture,  which 
it  could  not  recover :  besides  the  city  charter  gives  the 
power  of  levying  all  such  fines  and  penalties  as  should  be 
30  fixed  by  their  by-laws* 

Marshall^  city  recorder^  urged  that  the  by-laws  under 
which  the  offender  had  been  convicted,  was  made  to  pre- 
vent tluisances.  That  in  a  large  populous  city,  in  a  warm 
climate  like  ours,  such  laws  were  peculiarly  necessary,  to 
preserve  the  health  of  the  citizens*  That  it  was  a  law 
which  came  in  aid  of  the  common  law,  which  required  a 
prompt  and  easy  remedy  to  carry  it  into  execution*  Th^t 
the  necessity  of  the  remedy,  and  the  usual  delay  in  the  or- 
dinary course  of  justice,  would  not  admit  of  pursuing  the 
usual  forms  of  proceedings  for  misdemeanors  in  the  com* 
mon  law  courts.  That  no  one  could  s.ay  the  fine  was  dis- 
proportioned  to  the  nature  of  the  offence  ;  and  if  the  of- 
fence was  committed,  no  one  could  say  that  the  penalty 
fthould  not  immediately  overtake  it,  so  as  to  prevent,  if  pos» 
sible,  a  repetition  of  lu  He  acknowledged  that  the  charter 
was  silent  as  to  the  amount  of  the  fines  the  city  council  was 
authorised  to  inflict  for  the  breach  of  their  by-^laws;  but 
this,  he  said,  must  ever  depend  upon  the  enormity 
of  the  offence,  and  an  urgent  necessity  for  an  immediate 
^heck*  And  therefore,  he  said,  it  was  left  indefinite,  to  be 
governed  by  imperious  circumstances,  and  the  sound  dis- 
cretion of  the  city  council.  That  the  act  for  enlarging  the 
.  powers  of  the  corporation,  it  was  true,  had  circumscribed 
the  jurisdiction  of  the  court  of  wardens,  in  cases  where  citi** 
zen  and  citizen  were  concerned  against  each  other,  and 
sought  for  redress  in  that  court,  to  20^  but  in  cases  where 
the  corporation  itself  was  concerned,  or  where  the  inhabit* 
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ants  of  the  city  were  intereftted^  it  was  silent -also*  And 
the  jurisdictioo  of  that  court,  in  these  particular  cases,  must  be 
coextensive  with  the  powers  of  the  city  council  to  impose  the 
penalties ;  otherwise,  this  absurdity  must  follow,  that  the 
cit)^  council  had  a  power  to  inflict  a  fine,  which  the  d$y 
court  or  jurisdiction  could  not  reach  orrec9ven 

Pindkney  concluded  on  behalf  of  the  corporation.  That 
the  prevention  of  nuisances  was  a  matter  of  domestic  regu« 
lation  in  the  cit}',  and  expressly  came  witliin  the  letter,  as 
well  as  the  spirit  of  the  charter.  A  tallow  chandler's  shop, 
he  said,  was  a  nuisance  at  common  law,  in  a  city.  There 
was  an  old  law  in  force  in  this  state  against  it,  which  in- 
flicted the  same  penalty  on  the  offence  which  the  city  coun- 
cil had  done  by  the  ordinance  under  consideration :  so  that, 
in  fact,  it  was  doing  neither  more  nor  less  than  re-enactii^ 
the  old  law  within  the  bounds  of  the  city.  The  charter 
with  respect  to  fines',  is  indefinite,  and  having  so  good  a 
precedent  before  them  as  the  former  act  of  the  legislature 
for  preventing  the  same  offence,  the  city  council  was  highly 
justifiable  in  making  this  ordinance,  which  is  neither  re- 
pugnant to  the  common  law  of  the  land,  nor  the  former  act 
of  the  legislature  of  the  country,  on  this  subject ;  but,  on 
the  contrar}*,  it  has  come  very  properly  in  aid  of  them  both, 
within  the  bounds  and  limits  of  the  city.  The  civil  juris* 
diction  of  the  city  was  originally  confined  to  small  and  mean 
causes,  3/.  but  in  the  act  of  1784,  it  was  extended  to  2O/1 — 
the  same  jurisdiction  which  the  judges  of  the  court  of  com- 
mon pleas  have,  without  the  intervention  of  a  jury.  This, 
however,  was  intended  to  be  confined  to  cases  between 
citizen  and  citizen,  who  came  into  the  wardens'  court  of 
justice.  It  certainly  never  was  intended  to  disarm  the 
corporation  from  defending  the  city  against  nuisances,  or 
other  oficnces  or  dangers,  which  required  a  prompt  and 
efficacious  remedy  to»prevent  them.  The  power,  there- 
fore, of  levying  and  recovering  those  fines,  must  be  co- 
extensive with  the  power  of  enacting  them,  otherwise  the 
ordinance  itself  must  become  a  dead  letter.  That  by  the 
terms  of  the  charter  itself,  all  the  oniioaaces  of  city  coon^ 
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cB  are  repeaiable  by  the  act  of  the  legislature.     This  seems        1794. 
to  be  the  only  check  provided  by  the  charter,  for  repealing    ^""^^^ 
or  setting  aside  improper  or  illegal  ordinances-— the  power  v. 

1  ri  e%  ii»i  1  The  Corpora* 

is  not  given  to  the  courts  of  law*     Several  legislatures  have       tion  of 
sat  since  the  passing  of  this  ordinance  in  1784,  and  they 
have  never  thought  proper  to  call  the  propriety  or  legality 
of  it  in  question*     The  presumption  therefore  is,  that  it 
fully  met  with  their  approbation* 

Burke,  J.     The  plaintiff  was  prosecuted  and  fined  by 

the  court  of  wardens  in  the  penalty  of  iQOh  for  infringing  a 

by-law,  passed  by  the  city  council,  and  which  subjected 

to  the  forfeiture  of  that  sum,  any  one  convicted  of  making 

soap  or  candles  contrary   to  the  mode  prescribed  by  that 

byJaw.       He    has  applied  for  a  prohibition    upon  this 

ground  chiefly,  that  that  court  not  having  juriisdiction  un^ 

der  its  charter,  for  the  recovery  of  that  amount,  hath  ex* 

ceeded  its  authority,  and  that  of  course,  the  whole   pro^ 

ceedings  are  void.    To  give  this  case  a  full  oxisideration, 

I  think  it  necessary  to  inquire,  1st.  If  the  corporation  pos* 

sesses    the   legislative  power  they  have    exercised— that- 

of  enacting  laws  and  creating  penalties  to    100/*  or  any 

greater  amount  that  they  may  choose  I     2dly.  If  they  have 

a  judiciary  power  for  recovering  >ihftzt  fines  I     ddly.  If  they 

have  also  the  executive  power  of  levying  them  i     l8t«  It  is 

to  be  observed,  that  the  power  which  they  have  set  up^ 

hath   no  bounds  or  frontier  that  they  shew  to  us*     It  is 

sovereign  and  unlimited,  by  their  claiming  authority  (under 

die  precedent  of  layiz^g  100/.)  to  inflict  as  far  as  500/.  of 

Vonsequence  to  IfiOOL  or  any  greater  sum,  as  they  may 

think  proper.     This  is  a  pretension  so  extravagant,  that  it 

seems  to  me  to  be  paying  a  very  sorry  compliment  to  law 

and  common  sense,  to  dwell  upon  arguments  to  the  con* 

trary.    The  claiming  of  such  authority,  by  a  body  too  of 

very  inferior  jurisdiction,  not  equal  perhaps  to  our  county 

courts,  and  publicly  supporting  this  claim  as  they  do,  shews 

clearly,  that  our  laws,  and  the  decision  of  our  courts  are 

in  a  state  of  uncertainty  that  men  of  sense  and  reflection 
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1794.  vety  litde  think  of«  Upon  the  slender  basis  of  the  confiBed 
Zyutra  Authority  which  the  corporation  reaUy  possesses,  to  croct 
^^  ^^'  such  a  high  sttperstracture,-  and  insist  publicly  on  dieir 
tion  of  right  to  do  so,  proves  another  thing^t  serves  to  illustrate 
upon  a  small  scale,  the  intrudkig,  usurping  mature  of  power  ; 
and  with  how  mudi  greater  than  the  energy  of  a  wedge^ 
tt  is  eternally  at  work  to  force  open  for  itself,  more  elbow* 
room  and  free  license,  than  foresight  itself  or  rcaMn  ever 
intended.  The  ground  of  this  mighty  claim  to  legislate  and 
recover  high  penalties,  to  Und  the  person  and  proper^  of 
a  citizen  without  a  trial  by  his  peers,  is  the  original  charter 
of  1783,  .which  extended  their  authority  to  that  of  a  justice 
ofthepeace^  and  no  more*  In  17M,  they  apf^ted  to  the 
legislature  for  an  augmentation  of  power  \  they  obtained 
that  of  imprisoning  for  non-payment  of  ines,  and  a  juris* 
diction  to  the  court  of  wardens  coextensive  in  one  instance 
with  that  which  the  court  of  common  pleas  possesses,  via* 
diat  of  deciding  causes  as  fSBO-  as  20^  without  the  interveiw 
taon  of  a  jury  ;  except  where  the  title  of  land  may  come  in 
question*  In  this,  and  in  all  cases  beyond  20A  the  court 
of  wiudens  are  completely  shut  out  from  intenneddliog, . 
in  as  express  language  as  ooold  be  made  useof* 

Thus,  therefore,  the  byJaw  under  which  Zylotra  was  pro* 
scented,'  was  utteriy  void;  for  the  corporation  was  not 
vested  with  competent  leg^lative  authraity ;  and  they  had 
as  litde  judiciary  power  to  try  a  cause  and  give  judgment 
for  100/.  as  they  held  as  legislatom :  therefore,  for  the 
court  of  wardens  to  bear  and  determine  such  a  cause,  with* 
out  the  intervention  of  a  jury,  was  what  no- court  in  the 
state  durst  presume ;  it  being  repugnant  to  die  geniua  and 
spirit  of  our  laws,  all  of  which  recognise  jury  trial,  which 
is  also  guarantied  to  us  expressly  hj  our  constitution*  The 
conviction,  therefore,  of  Zyktra  being  nugatory,  the  esK* 
cution  or  further  proceeding  oug^  in  my  opinion,  to  be 
stayedr 

Grimke,  J.  of  opinion  that  a  prohitntion  should  go, 
as  there  were  no  express  words  in  the  act  of  incorporationy 
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tur  in  9my  other  act  of  assembly,  giving  power  to  the  court        1794. 
t)f  wardens  to  hear  and  determine  on  a  case  of  this  amount.    *'*^^^^^^^ 

Zylstm 

Watieb,  J.     In  the  light  in  which  I  view  this  case,       Uon'o?** 
ttic  question  to  be  decided  is  of  much  importance  to  the    ^^^^^^'^^^ 
atizcm  of  die  state,  and  involves  the  general  jurisdiction 
of  die  court  of  wardens.     Fqr  howevei'  the  decision  may 
appeal*  t6  affect  that  court  in  a  single  instance  only  ;  yett  if 
in  this  its  jurisdicdon  is  defective,  it  will  be  difficult  to 
shew  that  any  part  of  it  is  not  so,  beyond  what  may  be' 
exercised  by  justices  of  the  peace* 

I  am  willing  to  admit  that  the  by-law  itself  is  a  valid 
•ne#  If  it  restrained  the  exercise  of  an  inoffensive  trade, 
it  wijidd  not  be  so  ;  but  it  is  made  to  restrain  one  that  is 
both  offeiteive  and  dangerous.  It  is,  therefore,  calculated 
€0  guard  the  comfort  and  safety  of  the  citieens ;  and  the 
benefit  of  a  by»law,  is  generally  die  touchstone  of  its  va-  ^  Bac  sqSs 
fidity.  I  am  not,  indeed,  fully  satisfied  that  the  city  coun- 
cil have  the  power  to  impose  penalties  to  any  amount ;  but 
I  shall  not  now  make  it  a  question,  as  my  decision  in  this 
case  will  be  on  other  grounds. 

The  only  question  I  shall  consider  is,  whether  the  court 
of  vrardeifs  can  hold  plea  of  a  suit  for  the  recovery  of  this 
penalty  ?  I  am  of  opinion  that  it  cannot,  and  this  opinion 
is  founded  on  die  following  reasons-— 1st.  Because  the 
power  claimed  is  not  granted  by  any  express  words  of  any 
genend  law.  9dly«  Because,  if  it  is  expressly  granted  i 
yet  it  is  void,  as  being  repugnant  to  dte  constitution  of  die 
state. 

1.  In  ev^ry  question  on  s^y  corporate  right,  and  in  every 
question  on  the  jurisdicdon  of  an  inferior  court,  the  right 
should  be  manifest*  If  it  is  involved  in  any  doUbt,  this 
circumstance  alone  is  a  stronir  leeal  obtection  to  it.  The  i  B«c.  504. 
authorities  in  support  of  this  position  are  numerous  and  and  many 
explicit ;  it  is  not,  therefore,  necessary  to  recite  them  all, 
a  few  win  suffice. 

The  counsel  fer  the  court  of  wardens  have  indeed  oflSsr* 
ed  strong  and  forcible  reasons  for  implying  the  power  claim* 
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1794        ed  by  that  court.   It  is  urged,  that  the  law  for  inoorpoTBAog 


^"^T'^j^^  Qiarkstoriy  gives  a  power  to   the  city  council  to  affix  and 
.^   J^'  levy  fines,  withoi^t  any  limitation  of  their  amount ;  that  a 

The  Corpora-         J  ^  J 

tion  of       subsequent  law  gives  tp  the  court  oi  wardens  a  power  to 

Public  Laws  <^o™™i^  f^^  ^^^^  ^^d  penalties,  which  necessarily  includes 
^2.^-  th^  power  of  previously  determining  any  suits  respecting 

them*  For  how,  otherwise,  can  that  court  proceed  to  com- 
mit for  fines  and  penalties,  if  judgment  be  not  first  had 
therein  for  them  \ 

I  ^m  sensible  of  the  force  of  this  reasoning,  and  if  «it 
were  permitted  m  any  case,  that  implication  might  give  ju* 
risdiction  to  an  inferior  court,  I  would  say  it  did  so  in  this ; 
but  the  law  forbids  any  such  construction,  and  declares  that 
no  powers,  except  such  as  are  generally  considered  as  inci- 
dental, sliall  ever  be  intended  to  belong  to  an  inferior  court, 
unless  they  are  expressly  given.  Now  there  is  no  law 
which  expressly  declares  that  the  court  of  wardens  may 
hold  plea  of  a  case  like  this,  nor  is  the  power  incidental ; 
this  court  therefore,  may  safely  declare  that  such  a  power 
does  not  belong  to  it« 

But  as  possibly  this  construction  may  seem  too  rigid  a 
One,  I  shall  rest  my  opinion  on  another  ground,  which  ap- 
pears to  me  to  be  much  stronger. 

2.  Admitting  then,  that  the  legislature  intended  to  con* 
fer  this  large  jurisdiction  on  the  court  of  wardens,  and  that 
it  had  declared  this  intention  in  words  sufficiently  explicit; 
yet  I  have  no  difficulty  in  saying  that  the  law  m  this  re- 
spect is  void^  as  being  contrary  to  the  constitution  of  the 
state* 

By  the  second  section  of  the  9th  article,  it  is  declared 
that  ^^  No  freeman  of  this  state  shall  be  in  ^my  manner  de- 
^  prived  of  his  life, .  liberty,  or  property,  but  by  the  judg'^ 
**  tnent  of  his  peers^  or  by  the  law  of  the  land*^  And  by  the 
sixth  section  of  the  same  article,  it  is  further  declared,  diat 
*'  The  trial  by  jury  ^  as  heretofore  used  in  this  state,  shall 
*^  be  for  ever  inviolably  preserved?'* 

How  then  can  a  law  be  valid,  which  constrains  a  citizen 
to  submit  his  person  and  his  property,  to  a  tribunal,  that 


OF  THE  STATE  OF  SOUTH-CAROLINA. 

proceeds  ta  give  judgment  on  both,  without  the  interven- 
tion of  a  jury  ?  Does  these  words  of  the  constitution,  ^^  or  zyistra 
^  iy  the  law  of  the  land^^  authorise  it  ?  Do  they  mean  r^^^  coi-iwra 
any  law  which  may  be  passed,  directing  a  different  mode  fjj^^"^^^,  . 
of  trial?  Such  a  construction  would  be  incompatible  with 
the  declaration  ot  this  privilege  ;  it  would  be  taking  away 
all  the  security  which  that  intended  to  give  it ;  it  would  do 
more,  it  would  be  making  the  constitution  itself  authorise 
the  means  of  destroying  a  right  which  it  afterwards  de- 
clares shall  be  inviolably  preserved.  For  if  the  law  may 
abridge  the  trial  by  jury,  it  may  also  abolish  it ;  and  this 
great  privilege  would  be  held  only  at  the  will  of  the  legisla- 
ture. 

But  when  we  consider  the  true  import  of  these  words, 
and  allow  them  the  construction  which  all  the  commenta- 
tors upon  magna  charta  (from  whence  they  are  taken)  have 
concurred  in  giving  them,  they  will  then  be  found  to  afford 
a  real  security  to  the  citizens  for  the  preservation  of  this 
^ight,  and  to  become  an  effectual  bar  to  the  innovations  of 
the  legislature. 

I  shall  not  resort  to  all  the  writers  on  this  subject ;  it  will 
be  sufficient  to  quote  the  exposition  given  of  these  words 
by  Dr.  Sullivan^  whose  commentary  upon  magna  charta^  is 
perhaps  the  best  that  has  been  written  ;  it  is  an  illustration 
pf  Lord  Coie^s  reading  upon  it,  which  no  English  lawyer  2  Coke's  Inst, 
has  ever  yet  ventured  to  question. 

"  The  words  the  law  of  the  land^  mean  the  common  lato  Suii.Lcct.384- 
**  OF   acts  of  parliament,  down  to  the  time  of  Edw.  Iir 
^' which  are 'considered  as  part  of  the  common  law:   vide 
^^  Holers  H.  C*  JL  7*  which  does  not  in  all  cases  require  a  Suii.Lect.  884: 
^'  trial  by  peers."  It  will  be  sufficient  to  point  out  in  general 
the  principal  cases,  where  this  lex  terrw^  or  as  Lord  Coie 
calls,  the  due  process  of  kcWy  superseded  the  trial  per  pares. 
^^  First  then,  if  a  man  accused  of  a  crime  pleads  guilty,  so 
<^  that  there  is  no  doubt  of  the  fact,  it  would  be  an  absurd 
^^  and  useless  delay  to  call  on  a  jury  to  find  what  is  already 
^^  admitted;  accordingly,  by  the  law  of  the  land^  judgment 
^^  is  given  C^  the  confession.    So  in  a  civil  action,  if  th^ 
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^J^^Lm   "defendant  confesses  the  actiony  or  makes  default,  (in  a 
Zyistra       ^  8uit  on  a  bond,)  no  jury  is  requisite.     So,  if  both  parties 

The  Corpora-  ^  pl^^d  ail  the  matters  material  in  the  case,  and  a  demur- 

Charleston.    **  ^^^  ^*  joined,  the  judges  shall  try  the  matter  of  right  dc- 
^  pending  on  the  facts  admitted,  and  give  judgment  accord^ 

SuU.Lcct388.  tt  jfig  fQ  iff^,^  widiout  a  jury»"  "  The  inflicting  of  punish* 
^  ments  at  the  discretion  of  courts  for  all  contempt  of  their 
authority,  is  abo  part  of  the  iaw  of  the  kmd^  being  found* 
ed  in  the  necessity  of  enforcing  due  respect  and  obe- 
^^  dience  to  the  courts  of  justice,  and  supporting  their  dig^ 
"  nity." 

id.  iss.  Besides  these  several  kinds  of  proceedings  to  judgment^ 

practised  by  courts  of  common  /aw,  without  the  interven* 
tion  of  a  jury,  and  tvhich  are  authorised  under  the  words 
the  law  of  the  land;  these  words  also  authorise  othar  kinds 
of  courts^  on  account  of  their  great  public  expediency, 
which  do  not  admit  this  method  of  trial,  and  whose  proceed*' 

Jd.  397.  *"8*  ^^^  different  from  those  of  the  common  law.    These, 

in  England^  are  the  court  of  chancery y  the  courts  eccksias* 

Id. 399.  ticaly   maritime.,  and  military;    and  certain  other  inferior 

judicatories,  some  of  which  are  sanctioned  by  the  common 
law,  others  by  statutes  ;  of  these,  however,  there  are  some 
of  modem  creation,  which  may  be  said  to  be  of  doubtful 
authority,  as  they  seem  to  be  considered  even  by  Judge 

.3  Black.  Cora.  BlackstonCy  (who  had  high  ideas  of  the  omnipotence  of  par* 

^^'  liament)  as  infringements  of  the  prerogative  of  the  subject. 

The  next  inquiry  is,  what  are  these  other  kinds  of  courts 

which  are  authorised  in   this  state,  by  the  same  words  in 

our  constitution  ? 

I  answer,  the  court  of  equity,  the  court  of  admiralty, 
the  courts  of  ordinan',  courts-martial,  and  courts  of  juan 
tices  of  the  peace.  The  three  first,  l>ecause  they  are  neces* 
sary  and  distinct  parts  of  our  juridical  system,  without 
which  the  administration  of  justice  would  be  incomplete  ; 
the  common  law  jurisdictions  being  incompetent  to  afford 
remedies  for  all  the  variety  of  public  and  private  wrongs, ' 
Courts-martial,  because  the  trial  of  offenders  against  mar* 
tial  law  by  a  jury,  would  effectually  destroy  that  subordiua^ 
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*  tion  which  is  so  necessary  to  Ac  safety  of  an  army,  and  is         ^''9'^. 
Ae  soul  of  all  miUtary  eoterfwises.     The  courts  of  justices       zyi^tm 
of  the  peace--4>ecause  they  are  sanctioned  bv  long  use,  and  ^ 

,  .,.  r,  '.  ,  The  Coi-porn- 

it  may  be  said  by  a  popular  adoption  oi  them  ;  because  they  Uon  ot 
are  necessary  for  the  relief  and  convenience  oi  the  poorer 
'  class  of  citizens,  whose  circumstances  will  not  admit  of  a 
long  absence  from  home,  and  whose  little  debts  require  a 
speedy  recovery,  and  are  of  too  small  an  amount  to  bear  the 
expense  and  delay  attendant  on  suits  in  the  superior  courts*  - 
(^  Even  injustice  is  better  than  procrastination."  4  Blaci* 
442.)  And  because  too,  from  the  frequency  of  their  sit- 
tings and  the  thinness  of  our  society,  it  would  not  be  practi- 
cable ;  and  even  if  it  were,  it  would  be  an  insupportable 
grievance  to  the  icitizens  to  serve  as  jurors  in  all  of  them. 

I 'do  not  reckon  among  the  number  of  these  authorised 
eicceptions  to  the  trisl per  pares,  the  equitable  jurisdiction 
6f  the  common  pleas  :  because  I  do  not  consider  this  as  Public  Laws, 
excluding  that  moc)e  of  trial.  It  does  indeed,  by  consent  '  ' 
of  the  parties,  pro(;eed  to  judgment  without  a  jury,  but 
either  par^  may  demand  one  if  he  pleases.  This  then,  is 
BO  proof  that  the  legislature  may  dispense  with  this  right  $ 
on  the  contrary,  it  furnishes  a  striking  and  instructive  in- 
stance of  the  sense  of  that  body  on  the  sacred  nature  of  it, 
and  is  a  kind  of  legislative  evidence  of  its  inviolability, 
which  ought  to  have  been  remembered.  While  it  commit- 
ted to  the  superior  court,  a  power  which  that  court  was 
surely  better  able  to  exercise  uniformly,  and  for  the  benefit 
of  the  citizens,  than  any  inferior  court ;  yet  the  legislature 
did  not  consider  itself  at  liberty  to  exclude  the  trial  by  jury, 
but  expressly  reco^ses  the  right  of  either  party  in  a  suit, 
to  have  a  trial  by  that  mode,  if  he  should  require  it.  If  this 
right,  however,  is  waived,  the  court  may  lawfully  proceed 
to  determine  on  the  case  ;  for  this,  by  consent,  even  arbitra- 
tors might  do. 

The.  only  extraordinary  jurisdictions,  then,  which,  in  my 
judgment,  are  sanctioned  by  die  lex  terra,  are  those  I  have 
enumerated.  It  cannot  have  escaped  the  observation  of 
those  who  hear  me,  that  I  do  not  include  among  them  the 

Vol..  I-  3  D 
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i'9l.       jurisdiction  of  the  court  of  wardens,  even  in  cases  not  ex* 

^^^7^^^    ceedlng  SO/.     I  could  wWh  to  hare  avoided  taking  notice  of 

V.  this  part  of  its  jurisdiction,  at  present ;  but  in  the  const- 

The  ConMip*-    -         .  -  -  .  i     «.  r  t  • 

tion  of       deration  of  the  true  meaning  and  effect  of  these  important 
"  * ""'    words  in  our  constitution,  on  which  not  only  the  particutar 
power  now  claimed,  but  also  every  other  given  to  diat 
court,  must  wholly  depend,  I  am  unavoidably  led  to  consi- 
der what  part  of  its  jurisdiction  is  authorised   by  them,  in 
PuHic  Laws,  order  to  shew,  with  more  certainty,  what  is,  not  so.   By  the 
fth  clause  of  the  act  of  1783,  to  incorporate  Charkston^  the 
court  of  wardens  is  established  with  the  same  powers  as  are 
exercised  by  the  justices  of  the  peace;  so  far,  then,  its  juris- 
Id.  347.        diction  is  legitimate.     But  by  the  7th  clause  of  an  act  of 
1784,  to  enlarge  these  powers,  it  is  declared,  that  «*  the  court 
^  of  wardens  shall  and  may  have,  hold,  and  exercise,  the 
**  same  powers  and  authorities  in  all  cases  of  debt  or  da- 
^*  mage,  by  whatever  means  sustained,  and  which  do  not 
•*  exceed  in  value  20/.  (except  where  the  title  to  lands  may 
"  come  in  question,)  as  the  judges  of  the  court  of  common 
*^  pleas  or  admiralty  have,  hold,  or  do  exercise,  in  their 
"  respective  jurisdictions." 

This  clause  will  admit  only  of  two  constructions,  either 
of  which  is  fatal  to  the  jurisdiction  therein  given.  First, 
it  may  mean  that  the  power  of  hearing  and  determining,  in 
a  summar}^  way,  without  a  jury,  (which  is  the  power  given 
to  the  judges  of  the  court  of  common  pleas,)  shall  be  subject 
(as  that  is)  to  the  right  of  either  party  in  a  suit,  to  demand 
a  jury  if  he  chooses.  Now,  if  on  the  trial  of  a  cause  in  the 
court  of  wardens  either  party  should  insist  on  this  right, 
what  is  the  consequence  ?  There  is  no  jury  already  impa- 
nelled, nor  can  the  court  award  a  venire  facias  for  the  pur- 
pose i  the  proceedings  then  are  arrested,  the  jurisdiction  of 
the  court  is  rendered  impotent,  and  all  the  power  given  by 
the  law  becomes  a  nullity.  If,  on  the  other  hand,  the  law 
intended  that  the  proceedings  should  be  without  a  jury, 
(which  indeed  appears  to  be  the  true  construction,  as  there 
IS  no  reserve  of  this  right,  and  no  provision  made  for  the 
exercise  of  it,)  then  the  law  is  a  direct  violation  of  the  con- 
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auiotim,  m»d  is  therefore  void.    For  what  prietenaions  has    ^^Jl^!t^  i 

the  Goun  of  wardens  la  tbe  mmt  special  ssnctton  allowed      'j^yuwa  \ 

to  the  coartfr  before  taktsn  notice  of  aader  the  words  of  the  ^j^^  coippr». 

j^onatinitiaD  i    It  apfvears  that  they  were  admitted  aa  ex-    ^^^^.^^|,„ 

.eepidoila  to  the  coiDmos  hnr  proceeding /xer/wrer,  on  ao- 

CQIMI&  of  .their  hduig  founded  in  nticnaiy  and  great  gxpe* 

4k99^*    Sat  il  does  not  appear  that  the  coort  oi  wardens 

waaprndsiced  fay  ao^of  the  causes  which  give  legitimacy  to 

themi ;;.  it;dQes  a#|  exerciee  any  power-  which  the  estabiidied 

Quarta  Jire.tet  RiUy  competent  to,,  nor  was  it  necessary  and 

expedient  ttuitita  proceedings  should  be  without  a  jury. 

Why,  then,  dispense  with  the  fbndamentai  right  of  the 

fikka^n? 

But  it  may  be'aaid,  it  is  too  bite  now  to  qoestioothe  au^ 
ibcvrtiy  ^  die  court  of  wardens^  because  ifwaa  cnated  be* 
ffi^  the-  malting  of  the  conadtiitiao^  and  ia  therefore  con* 
firmed  by  it* 

If  the  ooQStituti^i  wa»  the  firsts  Acqimitioa  of  the  rights 
of  the  people  of  thia;co90ttfy--^if'lArn,  for  the  first  time,  the 
V^  by  jairy  was  oi^ij^ed,  and  the  right  then  commencedi 
there  would  .be  sajeafe  ground  for  this  coaclusion.  But  the 
UriaL  by  jury  is  acomaaon  }aw  right ;  not  the  creature  of  the 
coqstiuitioi^  but  origjnatiDg  in  time  immemorial ;  it  is  the 
inheritance  of  every  i^Mlividual  citiaen,  the  tide  to  which 
commcgicad'  ka^ng.  before  the  political  existence  o£  thb  so^ 
cietyj.  and  which  has  been  held  and  used  inviolate  by  our 
ancestors,  in  su«oeasioni  from  that  period  to- our  own  time ; 
having  never  been  ISeparted  firom^  except  in  the  instanices 
before  mentionGd.  This  rig^t,  then,  is  as  much  out  of  the 
neach  of  any  law  as  tbe  properly  of  the  cidzen  ;  and  the  le9> 
gialature  has  no  more  authority  to  take  it  away,  than  it  has 
to  resume;  a  {^»nt  of  land  which  has  been  held  for  ages.  It 
is  true  that  the  reasons  which  in  Engkmd  make  thia  privii> 
legp  so  valu^Ue^  and  have  produced  such  enthusiastic  eulo« 
gies  on  it,  do  not  all  exist  here.  There,  it  is  considered  as 
a  barrier  between  the  rights  of  the  people  and  the  usiupa* 
tionsof  the  gpvenuaent ;  here,  it  can  be  wanted  for  no  such  % 

purpose ;  the  government  and  the  people  have  ^  same 
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irO'i.        common  interesis,  and  the  same  common  views  ;  yet^  thtra 
Zvibu-a       ^'^  other  reasons  stificiciit  to  eodear  diift  privilege  to  us, 

'  V.  aad  give  it  a  rank  among  the  -first  of '  tboae  which  belong  to 
tioD  (if  US  as  freemen*  In  a  coantry  like  ^ours,  ao  thialf -peopkd^ 
where,  as  in  all  societies,  every  man  or  ai^  cMsidMatioa 
has  extensive  private  coanexionfty-aml  often  aveciet  tmereat 
injcoiivting  popular  favour ;  if  tke.powtr  of>  f>roceediiig€o 
jadgraent,  in  all  cases^  was  committed  4x»*af  ennaaetit  body 
of  men,  it  would  sometianea  happen  that  priirate  affectictti  or 
|iarty  vie^ys  would  iotermisj^e  in  ibe  Mai  of  rigbt^  and  pM^ 
vent  a  fiur  and  impartial  decision*  Bu(  when  the  fights  of 
the  dtlzensareto  be  determjaedpn  by  Id  olen^  changed  at 
every  court,  and  indiscriminately  drawn  from  every  daaaof 
their  feIk>WK:iti£eDS,  diere.  will^be  a  better  diaace^  general* 
Ivr  that  the  poor.  wiU  -rec^iive  an-  equal  meastire  of  jtiaiioe 
whh  the  rich,  ahd  :that  the  decinon  of  facts  witt  be^accord* 
ing  to  the  truth  of  them*  .  '  .    , 

r  I  have  hidierM  ooqsid^red  the  quetftiDn  as  a  geneml  oiiey 
with  respect  to  die  dourrV>f  war^ns  $  and  if,  fit>m  the  dis^ 
iAsssion,  it  appears  that  thfe  ofily  jtA'itfdktion  of  that  court, 
which  the  constitution  authcR-iies,-  is  that  of  justices  oftht 
peace^  originally  given  to  ity  ai^d  that  aH^that  lias  been  superv 
added  is  illegitimate  and  vend,  it  WOiUd  be  supcrftuous  to 
adduce  other  grounds  of  objection  to-  the  particular  power 
claimed  in  this  case.  For  if  in  civil-  cases,  and  within  20£ 
its  proceedings  are  contrary  to  the  constitution,  hoW  can  it 
proceed  in  a  penal  case,  and  to  the  amount  of  lOOA  ? 
.  There  is,  however,  one  other  objecAtm  whi^h  I  cannot 
forbear  taking  notice  of,  as  it  shews  a  peculiar  impropriety 
in  giving  to  that  court  a  jurisdiction  in  this  case,  and  is  of 
too  serious  a  concern  to  the  rights  of  the  citizens^  to  be 
overlooked.  It  arises  from  the  nature  of  the  city  chatter* 
Any  one  who  will  consider  this  at  all,  must  see  in  it  a  most 
unnatural  combination  of  the  legislative,  the  executive  and 
judicial  powers.  Heretofore  it  has  been  thought  essentiid 
to  civil  liberty^  to  keep  these  powers  widely  asunder  ;  the 
separation  of  them  was  supposed  to  chacacteriEO  a  free  go* 
yemment,  and  the  untpn  of  them  a  despotic  one.    But,  .by 
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imtaeof  llie ohaiter) tbe city  couocU  mtkes  by4ai¥s ; ' they       irH. 
lifppouit)  a»  is  frequeiitly  tile  cade^  some  of  tiieir  own  mem«    '^^T'^^ 
•bcrar-'the  oovnmissioners  tx>  carry  them  into  effect ;  and  the  v. 

sMoe  members  afterwards  may  take  their  seats  as  judges,  to  uon  of 
4«leniiioe  o»  any  breaches  of  them  which  may  have  been  ^•^***"®- 
committed.  It  may  sometimes  happen,  too,  that,  in  the 
course  of  their  duty  as  commissioners,  they  are  witnesses  to 
the  violaitt€iD  of  some  byJaw;  they  may  then  add  one 
more  character  to  this  multiform  political  monster,  and  exp 
hibit  legislators,  executors,  pK>seeutors,  witnesses,  and 
judges,  idl  in  the  same  persons* 

There  surely  could  no)  be  contrived,  by  the  most  inge- 
nious tyrant,  a  more  complete  instrument  for  all  the  pur« 
poses  of  oppression*  I  speak,  however,  of  its  form  and 
structure  only ;  &r  I  do  not  believe  that  it  has  yet  been 
employed  in  doing  mbchief ;  I  rather  believe  that  it  has 
been  made  to  do  much  good.  But  it  has  not  been  harm- 
less because  it  wanted  power  to  be  huftful ;  the  citizens 
are  wholly  indebted  for  this  to  the  honour  and  integrity  of 
tbepe]:soiis  who  have  hitherto  composed  the  corporation. 
It  gives  me  .pleasure  to  make  them  this  acknowledgment, 
and  I  fed  a  still  greater  one  in  reflecting  on.  this  curious 
testimony  in  favom*  of  a  free  government,  which  proves  in- 
comestiUy,  that  the  happiness  and  welfare  of  the  society  is 
Ae  tMMtest  of  indhidudsy  since  the  instruments  of  evil  and 
mischief'  are,  in  the  hands  of  freemen,  not  only  harmless 
but  even  convertible  sometimes  into  the  means  of  general 
l^od*  But  this  might  noc  always  continue,  and  a  trust  of 
this  sort  is  dangerous,  even  with  freemen  ;  it  is  right, 
An^efore,  to  adhet^  to  fundamental  principles  of  security. 
.  I  will  not  lengthen  this  argument  unnecessarily.  I'he 
reasons  already  offered  are  sufficient,  in  my  opinion,  to 
shew  that  the  court  of  wardens  has  no  authority  to  proceed 
in  this  case,  and  any  other  reasons  to  shew  the  same  thing, 
would  not  niake  it  more  manifest.  Being  fully  persuaded 
then,  diat  the  power  claimed  by  that  court  does  not  belong 
to  it ;  that  any  grant  of  it  by  law  is  contrary  to  the  constitu- 
tion i  and  that  it  is  the  peculiar  and  sacred  duty  of  this 
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1794.       court  to  watch  over  and  |«oUci  hf^m  ail  vkibttiefti  tb9  e«^ 

^^^'^^^'^^    stitutiooal  rights  of  the  peopk ;  I  do  not  heutate  to  conoir 

^T.         with  my  brethren  in  ordernig  a  prohibition  .tt^iMKy  he* 

The  Onrpofa- 
tion  of 

Cbm^^mit.        B^y^  J.  declared  hunaelf  o(  die  mmt  opanion^  and  con- 
curred fully  with  the  other  jadfea» 

A  prohibition  was  accordingly  directed  to  be  itanedk 

The  city  ordinance  in  que»uon  was  afterwarda  9q)ealed, 
and  no  attempt  was  ever  after  OMuk  to  exercise  so  unwar^ 
Kintable  a  jurisdiction* 


\ 


Parker  agaimt  Kennedy.* 

lodonemeot  THIS  csse  csnie  before  the  court  upon  a  special  verdi4}C« 
the^btieee  m  which  Stated,  diat  in  a  transaction  between  the  parties  som^ 
f^himib^  time  in  the  year  17881  the  defendant  gave  the  plaintiff  n 
Uetoahi»ider  band,  Signed  Btnjam'm  SingUton,  payable  to  hiokself,  tha 
inaoiTeney  of  defendant,  for  700/.  sterling  i  and  at  the  time  of  passing  it, 

tho  obligor. 

he  made  a  bbmi  indorsement  on  it,  by  pkKiog  his  BJ|ppat)ii9e 
or  name  on  the  back  of  the  bosuL  SinglHon  aiWwaids 
died  insolvent  :■  and  the  gpvat  <)uesuon  submtted  in  dws 
verdict  to  die  court  was,  whether  the  defendant  was  linUc 
to  the  plaintiff  ibr  the  amount  of  this  bond  or  not* 

The  declaration  contained  three  counts :  life.  Upon  €0 
implied  warranty  on  the  part  of  KenmAf  to  pagr  this  bond, 
in  case  of  the  insolvency  of  the  obligor^  with  an  averment 
that  he»  the  plaintiff,  Parker^  waa  the  assigns  of  Ksurndtf^ 
and  as  such,  had  a  right  oi  action  upon  this  implied  undet • 
.taking.  2.  That  the  defendant  drew  a  bill  of  exchange  in 
favour  of  the  plaintiff^  or  order^  on  the  obligor,  and  had  n 

'    *  This  ease  was  argued  ia  1 79V  but  not  finally  delcnSuied  tilLJUarcAy  1795. 
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right,  in  case  of  faOure  on  the  part  of  the  cbligor,  to  re*        1794. 
cover  agonist  the  defendant,  according  to  the  law  and  cus-    ^'^T^T^^ 
torn  of  merchants*    3*  The  third  count  was  for  money  had         ▼. 
una  ftcetvtff* 

This  being  a  case  of  great  expectation  and  consequence 
to  the  community,  it  underwent  two  solemn  arguments. 
It  was  stated,  and  not  contradicted,  on  die  one  hand, 
that  mdre  money  depended  upon  the  determination  of  this 
question,  than  any  other  which  had  ever  been  discussed  in 
Sout/i^Carolina,  That  bonds  to  the  amount  of  several 
hundred  thousand  pounds  sterling  had  been  passed  away 
from  man  to  man,  in  a  great  variety  of  transactions  since  the 
peace  of  1783.  That  in  sales  and  purchases,  they  had  served 
as  a  kind  of  circulating  medium,  which  relieved  the  dis* 
tresses  of  the  country  exceedingly,  at  a  period  when  the 
cash  had  been  drained  out  of  it,  or  exported  to  foreign 
countries.  That  in  these  transfers,  the  usual  mode  of 
passing  them  was  by  a  blank  indorsement  on  the  back  of 
the  bond,  as  in  the  present  case*  It  was  further  stated  and 
admitted,  that  in  the  course  of  several  years,  while  parties 
were  prohibited  from  reco^ing  their  debts  by  instalment 
laws,  and  other  acts  throwing  impediments  in  the  way  of 
creditors,  many  of  the  obligors  had  gone  off  and  left  the 
state  without  leaving  funds  for  discharging  their  obligations  j 
many  others  died  in  insolvent  circumstances  ;  while  others 
again,  had  become  bankrupts.  So  that  very  little  more 
than  one  half  (if  so  much)  had  proved  good.  Under  these 
circumstances,  therefore,  it  was  said,  it  became  a  question 
of  great  magnitude,  whether,  in  cases  of  the  insolvency  of 
such  obligors,  or  their  estates,  the  indorser  or  persons  so 
passing  off  such  bonds,  were  liable  or  not  ?  On  the  other 
hand  again,  it  was  urged  and  not  denied,  that  many  of 
these  bonds  had  been  negotiated  at  one-half  of  their  nominal 
value,  or  other  low  rate  of  depreciation ;  and  in  many 
cases,  had  become  objects  of  speculation  to  adventurers. 
The  special  verdict,  however,  did  not  state  that  this  bond 
was  passed  away  for  less  than  its  real  value ;  and  as  it  did 
not,  the  court  could  not  presume  it.     The  case,  therefore, 
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1794.  came  forward  on  the  broad  basis  of  law  and  justice.  The 
arguments  on  both  sides  were  lengthy  and  ingenious,  and 
the  authorities  cited,  numerous,  on  different  grounds* 

On  the  part  of  the  defendant,  it  was  getierally   con- 
tended, 

1.  l*hat  a  botid  was  not  a  negotiable  instrument  in  hs 
nature  and"  effect,  and  not  being  so  originally,  no  indorse- 
ment could  give  it  negotiability.  2.  That  an  assignee  of  a 
bond  could  only  purchase  a  right  to  sue  and  recover  the 
money  to  his  own  use^  3.  That  nothing  could  be  intended 
by  a  blank  indorsement,  which  was  inconsistent  with  the 
nature  of  the  instrument  itself  j  and  therefore,  as  negotia- 
bility was  not  an  incident  belonging  to  a  bond  under  seal, 
such  an  indorsement  could  not,  by  any  legal  construction, 
make  it  negotiable,  i.  That  this  blank  indorsement  could 
amount  to  no  more  than  an  authority  to  fill  up  a  receipt  on 
the  back  of  the  bond,  or  to  insert  an  authority  to  sue  and 
recover,  which  were  incidental  to  a  bond  in  the  hands  of 
an  assignee.  5.  That  nothing  could  make  the  assignor 
liable,  but  a  special  guarantee  for  that  purpose,  which  was 
not  mentioned  in  this  case  ;  or  drawing  a  bill  of  exchange 
on  the  back  of  it  at  the  time  it  was  passed,  as  in  the  case 
of  Bay  V.  Fraser^  ante.  1  Insu  232.  12  Mod.  554.  DaU 
iasy  448.     1  Dom.  79.     Ld.  Baym.  683. 

The  Court,  after  the  Arguments  were  concluded,  took 
time  to  consider  this  case  ;  and  as  there  was  a  division  of 
sentiments  on  the  bench,  the  judges  delivered  their  opi- 
nions seriatim* 

• 

The  Chief  Justice  and  Burke,  J.  were  of  opinion 
that  the  defendant  was  entitled  to  judgment ;  and  founded 
their  decisions^  on  the  general  grounds  contended  for  on 
the  part  of  the  defendant,  that  a  bond  was  not  a  negotiable 

*  It  is  much  to  be  lamented  that  llie"  learned  and  able    opinions  of  these 
iudg;cs  could  not  be  procured.    By  some  accid«iit  or  other  they  haTC  been 

J  O.St  or  mislaid. 
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iofttnuaent,  and  that  the  intent  of  the  indorsement  on  the  i7H, 
back  of  it,  could  only  be  to  enable  the  holder  to  sue  and 
receive  the  money  to  his  own  use ;  and  upon  the  further 
ground  also,  that  most  of  the  old  bonds  passed  away  at  or 
about  the  period  at  which  the  present  bond  was  transferred, 
were  disposed  of  to  a  set  of  speculators  and  others  who 
procured  them  for  one-half  of  their  nominal  values,  and 
who,  on  that  account,  they  thought,  should  run  the  risk  of 
the  responsibility  of  the  obligors. 

.  GitiMKE,  J.  The  motion  at  present  before  the  court,  is 
a  requisition  on  the  part  of  the  plaintiff,  for  the  court  to  do 
a  thing  which  is  acknowledged  by  him  to  be  unprecedented, 
and  for  which  there  has  not  been,  and  cannot  be,  any  one 
instance  quoted,  or  any  one  authority  (which  is  in  point) 
cited  from  the  law  books.  Should  the  court  grant  this 
motion,  they  must  annihilate  the  long  supposed  distinction 
between  bonds  and  obligations,  and  notes  or  bills  of  ex-^ 
change.  They  must  avow  that  a  specialty  or  deed,  can  be 
set  over  with  less  formality  than  the  deed  or  specialty  was 
entered  into  ;  for  there  is  no  seal  after  the  defendant's 
^  name,  who  is  the  assignor  in  this  case.  They  roust  dei- 
clare  that  assignments  and  indorsements  are  synonymous 
terms,  although  they  have  been  held  disdnct  from  each 
other  for  many  years  past.  They  must  acknowledge  every 
person  who  puts  his  name  on  a  bond  to  be  a  new  drawer  of 
such  bond,  and  liable  in  the  same  manner  as  if  it  had  been 
a  bill  of  exchange  or  a  promissory  note.  I'hey  must  con* 
cede  that  every  assignee  of  a  bond  may  sue  in  his  own 
name,  and  they  must,  if  the  doctrine  of  analogy  is  to  be 
carried  to  the  extent  for  which  the  plaintiff  contends,  de- 
prive every  obligor  of  such  equity  as  he  may  have  against 
his  bond.  They  must  alter  the  practice  of  this  country  in 
this  particular,  that  an  assignee  need  not  sue  the  obligor  to 
insolvency^  before  he  may  bring  his  action  against  any  per« 
sons  who  may  have  become  security  for  the  payment  6f 
such  debt     They  must  agree  that  it  is  in  their  power  t9 
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t794.        alter  the  well  known  principles  of  the  common  law  by  con-^ 
^^^^*^^^     struction,  and  to  make  an  individual  liable  for  the  payment 

Parker  .  ^  ^ 

V.  of  a  debt,  by  implication.     But  as  these   are  powers  pot 

*''"^*^'  within  the  jurisdiction  of  this  court,  we  must  do  as  wc 
shall  do  in  the  case  of  Rippon  v.  Tovmsendi  where,  al- 
though the  court  have  been  told  what  the  intention  of  the 
legislature  was  with  respect  to  bonds  and  notes,  yet  thifl 
court  considered  themselves  as  bound  down  to  the  techni* 
cal  terms  of  the  law,  and  to  abide  by  their  legal  import, 
though  directly  contrary  to  the  precise  intention  of  the  iegis-* 
lative  body.  My  opinion  therefore  is,  that  the  line  of 
distinction  which  has  hitherto  been  drawn  between  special- 
ties and  notes,  must  be  adhered  to  ;  that  assignments  and 
indorsements  are  not  synonymous  ^  that  transferable  and 
negotiable  paper  are  widely  different ;  that  the  transfer  of  a 
deed  requires  the  same  solemnities  as  the  execution  of  it ; 
that  we  must  not  make  a  precedent  because  there  is  none, 
and  which  would  operate  as  an  ex  post  fax^  effect ;  that  we 
must  not  say  a  blank  signature  on  a  paper  barely  assign* 
able,  shall  impose  a  guarantee  on  the  assignor,  without 
any  express  words  to  the  purpose  ;  nor  that  it  becomes 
negotiable  by  such  a  signature,  though  contrary  to  the 
operation  and  construction  of  law,  and  unsupported  by  any 
one  single  case  in  the  books.  I  have  not,  in  forming  my 
opinion  on  this  subject,  paid  the  least  attention  to  the  argu- 
ments, ab  irtconvenientij  nor  to  those  pointing  out  the  facili* 
ty  with  which  negotiations  could  be  carried  on  by  bonds, 
should  the  opinion  of  the  court  be  in  favour  of  the  plaintiff. 
For  it  is  the  business  of  the  legislature  to  remedy  the  first  i 
and  as  to  the  second,  the  same  facility  may  be  obtained  by 
settlement  made  with  bonds  even  now,  where  the  parties 
understand  the  construction  of  law  on  tl^s  subject ;  or  by 
reducing  them  to  notes,  which  is  a  much  more  common 
method  of  negotiating  business  at  present,  than  by  bonds. 
I  am  decidedly  of  opinion,  therefore,  with  my  brethren 
who  have  preceded  me,  that  the  verdict  should  be  entered- 
iTp  for  the  defendants 
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Waties,  J.    In  consideriog  this  case,  we  have  very  lit-        1794 
tk  assistance  from  precedents.    The  English  books  of  re*       Pai  ker 
po|t8  furnish  no  cases  like  it ;  few  that  have  any  resem-     ^^.^J^'^j 
biance  to  it*     The  only  simikr  one  is  that  of  Bay  v.  Frwier^ 
tried  in  this  court,  and  which  was  determined  op  principles* 
I  should  have  thought  indeed,  that  that  case  might  have 
decided  this*     But  ahhough  it  is  admitted  to  be  an  authori- 
ty s  yet  the  applicability  of  it  to  this  has  been  denied,  and 
even  the  points  which   it  must  have  settled  (if  it  decided 
any  thing)  have,  in  a  great  measure,  been  set  afloat  again. 
It  wilt  be  necessary,  therefore,  to  reconsider  the  principles 
on  which  the  verdict  in  that  case  was  founded  ;  for  on 
these,  the  pres^it  one,  in  my  opinion,  wholly  depends. 

The  question  here  submitted  to  the  court  is,  whether  an 
indorsement  in  bkmk  on  a  bond^  makes  the  indorser  liable 
for  the  amount  to  the  indorsee,  in  default  of  payment  by 
the  obligor  ? 

A  majority  of  my  brethren  have,  by  the  opinions  they 
have  delivered,  determined  that  such  an  indorsement  does 
not  make  the  indorser  liable.  The  question,  therefore, 
imist  be  so  decided.  But  as  I  have  formed  a  different 
opinion,  it  is  necessary  I  should  declare  it,  and  my  reasons 
for  it ;  which  I  will  endeavour  to  do  as  concisely  as  the 
great  extent  and  novelty  of  the  subject  will  admit  of* 

There  are  two  lights  in  which  this  blank  indorsement  has 
been  considered. 

1st.  As  making  a  negotiable  contract. 

2d.  As  having  the  effect  only  of  a  common  assignment. 

In  the  first  of  these  lights,  it  has  been  urged  for  the  de- 
fendant, ^  that  this  indorsement  cannot  have  a  negotiable 
^  effect,  and  cannot,  therefore,  imply  a  warranty,  because  it 
^^  is  made  on  an  instrument  that  is  not  negotiable  either  by 
^^  custom  or  by  statute  ;  and  that  the  general  policy  of  the 
"  law  is  opposed  to  it.** 

It  is  true,  that  a  bond  is  not  made  negotiable  by  any 
statute,  and  that  the  old  law  of  maintenance  is  averse  to 
the  assignment  of  any  chose  in  action.  It  has  not,  how- 
ever, been  shewn,  that  a  negotiable  contract  cannot  be 
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tr94.        raised  by  a  blank  indorsement  on  an  iostrument,  because  it 

Parker       *^  "^^  negotiable. 

I  think  the  cases  shew  the  contrary.  But  admitting  this 
proposition  to  be  true,  }'et  I  am  of  opinion,  that  there  are 
strong  grounds  on  which  a  bond  may  fairly  claim  as  much 
negotiability  as  is  necessary  to  make  it  a  fit  instrument  for 
that  purpose.  As  this  is  a  point  of  great  novelty  and  im- 
portance, I  hope  I  will  not  be  thought  tedious  in  taking 
pains  to  discuss  it. 

I  have  examined  with  a  good  deal  of  care,  the  history  of 
the  assignmenls  of  choses  in  action ;  and  I  draw  from  it 
two  conclusions  :  1st.  That  the  ancient  aversion  in  the  law 
to  these  assignments,  has  entirely  given  way  to  the  general 
benefit  and  convenience  arising  from  /  them  in  modem 
times.  2d.  That  the  commercial  use  of  any  chose  in  action, 
may  alone  give  negotiability  to  it,  without  the  aid  of  any 
statute. 

It  will  require  but  a  very  short  examination  to  shew  the 
truth  of  the  first  of  th  ese  conclusions.  It  will  only  be  neces- 
sary to  shew  that  the  old  rule  of  maintenance  has  been  al« 
most  wholly  overthrown.  Although  this  rule  may  have 
been  a  reasonable  one  many  ages  ago,  when  there  was 
room  to  apprehend  vexation  and  oppression,  if  the  right  of 
going  to  law  was  assigned  ;  yet,  a^  this  danger  has  long 
since  ceased,  (in  this  country,  indeed,  it  never  had  an  ex- 
istence,) and  as  so  miich  of  the  property  of  the  citizens  now 
lies  in  contract^  it  would  be  absurd  and  unreasonable  to 
suffer  it  to  continue  at  the  present  day.  I  should  not  be 
willing,  therefore,  to  give  it  countenance  in  this  court.  I 
would  not,  however,  be  understood  to  disregard  the  ancient 
rules  of  law ;  I  hope  1  respect  them  as  I  ought ;  but  to 
revere  them  when  they  are  no  longer  of  force  or  useful, 
would  be  downright  idolatry.  It  may  be  a  matter  of 
curiosity  to  look  into  the  decisions  which  such  rules  gave 
birth  to  ;  but  the  search  can  be  productive  of  little  utility 
or  instruction.  I  hope  I  shall  be  excused  this  remark, 
when  it  is  considered  that  the  whole  of  the  ancient  system 
ef  law  has  undergone  material  alterations,  and  r^eived  in 
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every  part  the  most  valuable  improvements.     The  quaint        I794. 
and  irregular  form  of  the  old  gothic  structure,  although  the 
foundation  has  been  preserx'ed,  has  been  so  changed  and  v 

corrected  by  the  more  rational  skill  of  modern  juris])ru- 
dence,  that  I  might  venture  to  say,  the  judges  of  the  fif- 
teenth century,  and  even  of  a  still  later  period,  would 
scarcely  be  able,  if  nbw  alive,  to  recognise  it  as  the  saroei, 
It  is  remarkable  that  the  very  doctrine  relative  to  this  case, 
I  mean  the  doctrine  of  paper  currency,  was  even  within 
the  present  century,  imperfect  and  unsettled  ;  and  it  is 
only  within  a  few  years  that  it  has  been  fully  established* 

A  short  review  of  the  history  of  this  branch  of  law,  will 
justify  these  observations  ;  and  will  shew  what  little  respect 
the  old  rule  is  enutled  to,  and  how  much  is  due  to  modern 
principles. 

By  the  common  law,  according  to  Lord  Coke^  ^  a  chose  co.  Lit  su. 
^'  in  action  cannot  be  assigned  or  granted  over;"  and  the 
reason  given  is,  "  that  if  this  were  permitted  it  would  pro-  j  ^^^  157 
**  mote  maintenance,  and  prove  prejudicial  to  such  as, 
"  though  able  to  contend  with  those  with  whom  the  original 
**  contract  was,,  might  find  themselves  depressed  by  a  pow- 
"  erfiil  adversary>  if  it  were  assigned.'*  It  will  be  sufficient 
to  quote  the  sentiments  of  Mr.  Justice  BuUer  on  this  rule, 
who  has  commented  on  it  very  fully  in  the  case  of  Master  v. 
Milier^  4  Durn,  &?  Easty  340.  "  It  is  laid  down,*'  says  he, 
*^  in  our  old  books,  that,  for  avoiding  maintenance,  a  chose 
^^  in  action  cannot  be  assigned.  The  good  sense  of  that  rule 
**  seems,  to  me,  to  be  very  questionable  ;  and  in  eariy  as 
**  well  as  modem  times,  it  has  been  so  explained  away  that 
**  it  remains,  at  most^  only  an  objection  to  ihtform  of  the 
"  action  in  any  case.  It  is  curious  to  see  how  the  doctrine 
'*  of  maintenance  has,  from  time  to  time,  been  received  in 
"  Westminster' HalL  At  one  time,  not  only  he  who  laid 
*^  out  money  to  assist  another  in  his  cause,  but  he  that  by 
*'  friendship  or  interest  saved  him  an  expense  which  he 
**  would  otherwise  be  put  to,  was  held  guilty  of  maintenance. 
"  Nay,  if  he  officiously  gave  evidence,  it  was  maintenance  ;  ^^-  l!^ 
*'  so  that  he  must  have  had  a  snbptena^  or  suppress  the  i'  ^^^ 
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By  a  late  act 
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tare  of  tliis 
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*'  truth*  Courts  of  equity, however,  from  the  eartkatdmes, 
^^  thought  the  doctrine  too  absurd  for  them  to  adopt,  and 
^  therefore  they  always  acted  in  direct  cootradiotion  to  it. 
^^  And  we  shall  soon  see  that  courts  of  law  also  altered  their 
**  language  on  the  subject,  very  much.  lo  IS  Mod.  554. 
^^  the  court  speak  of  an  assignment  of  a  bond,  as  a  thing 
^^  which  is  good  between  parties,  and  to  which  they  must 
^^  give  their  sanction,  and  act  upon.  So,  an  assignment  of 
^^  a  chose  in  action  has  been  held  a  good  consideration  for  a 
promise*  It  was  so  in  1  RoU.  Mr.  39*  Swin.  212*  And, 
lasdy,  by  all  the  judges  of  England^  in  Moukkdaie  v*  AV- 
challf  2  Bhck.  Rep.  820*  though  the  debt  asugned  was 

a 

^^  uncertain^  After  these  cases,"  continues  Judge  Bvikr^ 
*^  we  may  venture  to  say  that  the  ntaxim  was  a  bad  <me, 
^'  and  that  it  proceeded  on  a  foundadon  which  fails.  But, 
*^  still,  it  must  be  admitted,  that  though  the  courts  of  law 
^'  have  gone  to  the  length  of  taking  notice  of  assignments  of 
*^  choses  in  action,  and  of  acting  upon  them,  yet,  m  many 
*^  cases,  they  have  adhered  to  the  formal  objection,  that  the 
'^  action  shall  be  brought  in  the  name  of  the  assignor,  and 
^^  not  in  the  name  of  the  assignee*  I  see  no  use  or  conve- 
^<  nience  in  preserving  that  shadow  when  the  substance  is 
^^  gone  \  and  that  it  is  merely  a  shadow  is  apparent  fix>m 
^^  the  latter  cases,  in  which  the  court  have  taken  care  that  it 
^^  shall  never  work  injustice."  He  then  proceeds  to  state 
these  cases  in  which  it  appears  that  the  real  party,  though 
not  named,  is  as  much  ccmsidered  as  if  he  was  a  party  to  the 
action* 

After  this  decisive  opinion  of  so  enlightened  a  judge,  it 
will  not  be  thought  that  I  have  gone  too  far  in  saying  that 
this  ancient  maxim  ought  not  to  have  any  countenance  at 
the  present  day*  The  cases  quoted  shew  how  far  the  En* 
glish  courts  have  already  dispensed  with  it  in  the  case  of 
bonds.  And  there  is  great  reason  to  presume,  from  the 
opinion  given  here  by  Mr*  BuUer^  that  he  is  fully  prepared 
to  say,  whenever  a  fit  occasion  requires  it,  that  even  the 
shadow  of  this  rule  (which  is  all  that  remains  of  it)  may  be 
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dwpensed  whb,  and  that  an  assigaee  of  a  bond  may  prose*        1794 
cute  his  right,  even  in  hia  own  name. 

1  wilt  endeavour,  now,  to  shew  the  truth  of  the  principal 
position  which  I  laid  down,  ^^  that  the  commercial  use  of  any 
^  chose  in  action  may  ahne  give  it  negotiability,  without  tiie 
^  sanction  of  a  statute.'^  I  draw  the  proofs  of  this  from  the 
history  of  bilk  of  exchange,  and  of  promissory  notes* 
These  two  kinds  of  choses  in  action  have  long  set  aside  the 
law  of  mMntenance  altogether  ;  and  it  is  an  important  cir- 
cumstance, in  the  history  of  these,  that  neiiher  ofthem^  in 
their  origin^  were  negotiabk ;  both,  at  length,  became  so, 
because  the  intereaU  of  commerce  required  it.  The  first, 
according  to  MorOeoquieu^  were  very  early  invented  ;  at  a  modI  ksi. 
time  when  commerce  was  confined  to  a  nation  covered  with  ^*  *'* 
infamy*  The  Jewo^  enriched  by  their  exactions,  were  pil- 
laged by  the  tyranny  of  princes ;  and  being  chased  by  turns 
from  every  country,  took  refuge  in  Lombardy^  where  they 
invented  this  means  of  eluding  violence,  and  saving  their 
effects*  They  gave  to  foreign  merchants,  and  traveHers, 
secret  letters  on  those  to  whom  they  had  entrusted  their 
efieets,  which  were  accepted  and  faithfully  discharged. 
These  letters,  then,  answered,  originally,  oAy  a  private  and 
special  purpose*  Bcii^  afterwards,  however,  brought  into 
general  use,  by  the  merchants,  they  received,  in  the  course 
of  time,  a  fixed  form,  and  were  called  bills  of  exchange  ; 
and,  being  found  of  general  convenience  to  trade,  they 
were,  without  the  aid  of  any  statute^  allowed  to  be  trans- 
ferred  and  assigned  over  as  often  as  was  requisite  ;  some- 
times by  an  indorsement  in  full,  but  oftener  by  an  indorse- 
ment in  blank,  both  of  which  equally  imply  a  warranty  in 
the  indorser* 

Promissory  notes  are  of  a  much  later  origin*  These  have 
been  generally  considered  as  receiving  their  negotiable  qua- 
lity from  the  statute  of  Anne;  but  I  think,  on  a  fair  inquiry, 
it  will  appear  that  they  derived  this  quality  from  their 
commercial  convenience  and  utility^  and  that  the  statute  was 
only  a  confirmation  of  it*  Let  us  attend  to  their  commence- 
ment and  progress*     ^^  As  commerce  increased,  (according 


\ 
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179^  ^«  to  Kydj  in  bb  treatise  oo  bills  and  notes,  p.  ISU)  the  mul- 
^^  tiplicity  of  its  concerns  required,  often,  a  kss  complicated 
^^  mode  of  payment  than  by  bills  of  exchange*  A  trader 
^^  whose  situation  and  circumstances  rendered  credit  frgai 
^  the  merchant,  or  manufacturer  who  supplied  him  with 
^^  goods,  absolutely  necessary,  might  have  so-limited  a  con* 
^'  tiexion,  with  the  commevcial  world  at  large,  tliat  he  could 
^^  not  easily  furnish  his  creditor  with  a  bill  of  exchange  on 
*^  another  man  ;  but  his  own  responsibility  migjut  be  such, 
^^  that  his  promise  of  payment,  reduced  to  writing  for  the 
^^  putposc  of  evidence,  might  be  accepjted  with  equal  confi- 
^^  dence  as  a  bill  on  another  trader*  Hence,  it.  may  reasma- 
^^  bly  be  conjectured,  promissory  notes  came  to  be  intro- 
"  duced."  From  this  account,  ^en,  of  their  origin,  by  Mr. 
Kyd,  it  appears  that  notes  were  only  used,  at  first,  instead 
of  bonds,  being  a  shorter  and  more  sensible  mode  of  evi« 
dencing  adebt ;  and  that  they  were  not  u^edfor  n^otiaUQn* 
But  there  is  reason  to  believe  that  the  merchants  were  very 
soon  sensible  of  their  great  convenience  in  this  respect,  for 
^e  find  them  very  early  adopted  as  a  money  medium,  and 
allowed  all  the  properties  belonging  to  bills  of  exchange* 
I'he  question,  however,  whether  they  were  negotiable  or 
not,  was,  after  some  time,  litigated  i  and,  upon  looking  into 
the  c^ses  in  which  it  is  considered,  I  find  that  the  opinions  of 
the  judges  on  it,  fluctuated  a  long  while*  At  first,  the  decision 
was  in  favour  of  notes*  In  the  case  of  Nicholson,  v«  Sedgtvick^ 
l«Ld*  Raym*  180*  in  the  common  pleas,^the  court  construed  a 
note  in  the  same  manner  as  they  would  then  have  construed 
a  bill  of  exchange.  This  case  has  been  found  fault  with  since, 
by  Lord  Mansfield^  (in  Grant  v.  Vaughaniy  3  Burr^  1522.) 
but  it  was  because  it  did  mt  go  for  enough  ;  because  it  did 
not  admit  that  on  a  note  payable  to  A.  B.  or  bearer,  an  ac* 
3  Burr.  1525.  tion  could  be  maintained  by  the  bearer*  Lord  Mansfield  on 
this  occasion  mentions,  that  it  is  difficult  to  discover,  from 
the  reports  of  the  cases  on  this  head  at  that  time,  ;when  the 

* 

question  arises  upon  a  bill,  and  when  upon  a  note ;  for  the 
reporters  use  the  words  note  and  bill  promiscuously.  This 
evidently  shews  that  they  were  then  both  regarded  in  the 


OF  THE  STATE  OF  SOUTH-CAROLINA.  409 

same  lighU  Afterwards,  however,  in  the  court  of  kkig^a  17»4. 
bench,  where  Lord  Holt  presided,  the  negotiability  of  tiotes 
came  more  directly  into  quesuon  than  it  had  yet  been,  and 
the  decision  was  against  "lU  I  find,  indeed,  a  case  in  Ld* 
Raym.  744.  where  Lord  Holi  has,  in  some  degree,  allowed 
it.  But  in  the  case  of  Cierk  v*  Martin^  2  Ld.  JUaym*  7$^J* 
the  report  states  that  he  opposed  an  action  brought  on  one 
Mis  veribus*  And  notwithstanding  the  whole  body  of  mer- 
chants were'  extremely  anxious  to  carry  this  point,  and  had 
long  setded  it  in  their  practice  ;  notwithstanding,  too,  some 
of  the  other  judges  leaned  strongly  in  favour  of  it ;  yet,  ' 

Lord  Holi  pertinaciously  adhered  to  his  opinion  ;  and  the 
great  authority  which  diis  appears  to  have  had  in  Wentmin* 
9ter»IIaUj  made  others,  at  last,  yield  to  liim*  4  Durn*  Csf 
Easty  151.  The  merchants  were,  therefore,  forced  to  apply 
to  the  legislature  for  relief,  and  the  statute  of  Anne  passed. 
^  But  it  is  remarkable  that  in  the  preamble  to  this  statute,  it 
is  recited,  that,  ^^  whereas  it  hath  been  held  that  notes,  &c. 
^<  are  not  assignable  or  indorsible  over ;''  which  strongly 
intimates  that  the  opinion  of  the  court  was  not  thought 
right,  and  the  statute  was  made  to  remedy  \u    And  this  i^ 

construcUon  is  directly  given  it  in  the  case  before  mentioned 
of  Grant  y^Vauffhan^  by  Mr.  Justice  IVHrnot^  who  says  **  it    3Uuir.i52r 
^^  was  made  expressly  to  obviate  the  doubts  on  this  subject," 
and  not  to  introduce  any  new  law. 

From  this  historical  view  of  the  doctrine  of  assignments 
of  choses  in  action,  I  think  it  is  manifest  that  they  are  ifow 
neither  odious  nor  dangerous,  but  that  modem  decisions 
rather  give  encouragement  to  them  ;  and  that  the  position 
which  I  laid  down  is  a  just  one,  namely,  that  the  commercial 
use  of  any  chose  in  action,  whatever  might  be  its  form,  is 
alone  sufficient  to  make  it  negotiable.  It  was  so  with  bills 
of  exchange :  it  was  afterwards  so  with  promissory  notes. 
For,  although  these  last  are  declared  negotiable  by  the  sta- 

•  Mr.  /.  Cotdii,  in  this  vcit*  case,  declares,  Uiat  he  dUl  not  rcmerabcr  that  it 
had  ever  been  adjudged  that  a  note,  in  >»'hiclt  the  subscriber  promiBfU  to  pay 
to  /.  S,  or  bearer,  was  not  a  bill  of  exebaogc. 

Vol.  I.  3F 
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1794.  tute  of  Anney  yet,  it  is  very  clear,  that  if  it  liad  not  becn^ 
the  obstinacy  of  Lord  Hoity  such  a  statute  would  have  been 
unnecessary.  These  are  the  grounds,  then,  on  which  ne- 
gotiable instruments  stand  in  England,  It  will  be  said,  bonds 
are  not  admitted  there  as  such.  I  answer,  they  have  not 
yet  been  wanted  there  for  negotiable  purposes.  But  if  ge- 
aeral  utility,  and  a  convenience  to  trade,  have  been  allowed 
to  legitimate  the  negotiabilm^  of  bills  and  notes,  and  if  these 
are  the  true  principles  on  which  that  quality  depends,  bonds 
have,  in  this  country,  a  very  strong  claim  to  it,  founded  on 
these  principles.  When  I  urge  their  convenience  to  trade  as 
a  ground,  I  do  not  mean  the  trade  solely  of  merchants,  but 
the  general  dealing  of  the  whole  sociefy»  This  is  what  is  un- 
derstood, always,  when  speaking  of  the  commercial  use  of 
bills  of  exchange,  or  promissory  notes.  Any  man  who  is 
not  a  merchant  may  draw  a  bill,  and  it  will  be  negotiable* 
So  will  be  the  note  of  a  planter,  if  made  payable  to  order, 
although  it  circulates  only  among  planters. 

Let  us  advert  now  to  those  extraordinary  circumstances 
which  have  given  to  bonds  a  claim  to  this  new  character,  in 
this  country.  Before  the  revolution,  it  is  probable,  they 
were  as  seldom  transferred  here  as  they  have  been  in  En* 
gland.  The  paper-money  of  the  countrj',  with  the  specie 
then  in  circulation,  were  fully  adequate  to  all  the  purposes 
of  trade  and  general  exchange.  But,  on  this  great  event 
taking  place,  peace  and  independence  opened  splendid  pros- 
pects to  the  poorest  man  in  the  community.  Each  one  felt 
his  resources  swell,  and  believed  diem  equal  to  any  specu^ 
lotion.  The  delusion  was  almost  universal  \  even  the  most 
sensible  men  fell  into  it.  Some  bought  lands  and  negroes ; 
others  adventured  in  commerce  ;  all  engaged  in  extensive 
achemes  of  private  advantage.  There  was,  at  the  same 
time,  a  large  domestic  debt  to  be  settled,  which  had  been 
accumulating  during  a  long  war.  To  answer  these  various 
demands  for  money,  the  little  specie  which  the  British  had 
left  was  very  inadequate,  and  the  paper-money  was  now  an- 
iiihilated.  Old  bonds  and  notes  were  therefore  substituted^ 
and  became  the  chief  circulating  medium  of  the  state.  Thef 
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99tved  esiliKiaiv^y  for  tbe  purchate  of  every  kiAd  of  pro-  1^94. 
fivtyy  and  tbey  aoswereilf  by  oegotiatioD,  th«  bcntdGicial  end 
of  MttUag  a  great- part  of  the  debt  of  the  ciuzeps*  There 
aever  waa  a  period  in  England^  or  in  aay  other  coimtry^ 
when  biUs  or  notes  were  aaore  useful  than  bonds  were  at 
that  time  in  this.  Their  4itility  was  not  confined  to  ona 
elaaa  of  men^  as  was  the  case^  for  a  long  while,  with  bilbi  of 
exchange  i  npr  were  they,  as  Lord  HoU  contep^ptiionsly 
sa^  of  notes*  ^^  invented  in  Lombard^trect  y''  but  they  were 
instniments  long  recognised  by  the  law*  and  adopted  as  a 
kind  of  ps^r  currencyt  by  the  whole  community* 

If,  then,  general  use  and  general  dealing  made  notes 
negotiable,  I  infer  that  bonds  may  become  so,  since  the 
same  principles  operate  so  strongly  in  their  case*  And 
tbertibre,  if  the  position  was  true  ^  diat  a  negotiable  con«> 
^^  tract  could  not  be  raised  by  a  Uank  indorsement  on  an  in- 
*^  strumeni:  diat  is  no^  itself  negotiable,"  yet  a  bond  would, 
in  this  reelect,  be  sufficiently  qnalified.  I  do  not  BAean, 
however,  to  ss\y  that  tbe  original  contract  of  a  bond  may 
beqoiQe  negouaUe ;  I  think  that  there  are  sound  reasons 
against  it ;  att  that  I  would  insist  upon  (and  I  beg  I  may  be 
<so  understood)  is,  that  a. bond  may  serve  as  the  instrument 
of  a  negotiable  contract  by  indorsement,  in  the  same  man* 
ner  as  a  bill  or  note  not  originally  made  payable  to  order* 

What  then  would  be  the  decision  on  such  a  bill  or 
note  ? 

In  the  case  of  J3iM  et  aL  v.  Lmus^  1  SalL  133.  it  was 
t^eld,  even  by.  Lord  ^«ft,  ^^  that  an  indorsemf  nt  of  a  note 
V  not  payaUe  to  order ^  makes  the  indorser  chargeable  to  the 
*^  indorsee,  tbougli  not  the  maker  of  the  note**'!  This  case 
expressly  proves  that  an  indorsement  on  a  chose  in  action, 
that  tA  not  mgotiabk^  creates,  notwiUistanding,  an  implied 
warren^  in  tbe  indorser*  It  is  most  probable  that  this  was 
a  blank  indorsement ;  for  this  kind  has  been  always  more 
frequent  than  the  indorsement  in  full*  This  case,  then,  is 
exactly  similar  to  the  present  one.  It  may  be  said,  indeed, 
that  it  was  determined  after  the  statute  of  AntiCj  but  that 
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ina  circumstance  can  make  no  dMbrencc^^  For,  adiioing^dMrt 
the  statute  was  reMy  the  fint  parent  of  promissocy  noteBy 
yet,  it  only  makes  a  note  tint  is  miprnfoUe  $q  ctdpr  a  kgnl 
instrument ;  it  confers  no  negotiability  on  it.  But  a  bond 
has  been  always  recognised  as  a  legal  instrument,  md  is^  in 
^rery  respect,  die  same  as  sttch  a  n9ie.  The  atsHite  epeatca 
no  distinction ;  nor  can  reason  distinguMi  between  diem* 
One  is  an  engagement  to  pay  money  to  a  partieulnr  pemon 
oniy  ;  the  other  is  the  same  thing,  and  nothing  more*  The 
fqtdty  against  a  bond  adheres  to  it  always  ;  so  Miy  equity 
or  legal  discount  against  a  note,  md  pm/Mt  to  order ^  yirSt 
accompany  it  in  the  hands  of  everj*  assignee ;  fcr  the  actkm 
in  both,  must  be  brought  in  the  name  of  the  first  payee* 
They  are  also  the  same  in  a  commercial  rlcw*  A  note  not 
payabk  to  order ^  has  no  more  resemblance  to  a  bHl  of  ex- 
change than  a  bond  has*  It  is  made  analogous  to  it  by  m- 
dorsement^  So  a  bond,  when  it  is  indorsed,  becomes  an 
order  from  the  indoroer  on  the  (Mgor^  to  pay  to  the  indorsee  ; 
which  is  the  very  definition  of  a  biH  of  exchange*  It  is  the 
one  given  by  Lord  Mamtfield^  in  2  Burr*W6*  And  it  was 
declared  by  the  court,  in  2  Ld.  Raym*  1397*  that  no  precise 
words  are  necessarv  to  l>e  used ;  ^  Deliver  such  a  sum  of 
'^  money,"  makes  a  good  biD  of  exchange. 

It  appears  then  from  this  case  in  SaUeU^  that  it  is  no  ob« 
stade  to  die  negotiability  of  an  indorsement^  that  die  ori* 
g^nal  contract  of  the  instrument  on  which  it  is  made,  is  sot 
negotiable*  The  indorsement  there,  was  not  considered  as 
assigning  a  right,  but  creating  an  original  one*  And  the 
question  here  is  not  whether  the  assignee  of  a  b6nd  can 
recover  in  his  own  name  firom  the  obligor,  by  virtue  of  the 

*  It  acems  that  Tiord  Jhie*  avenion  to  prominory  notes  had  preraiM  ao 
far  as  to  dcprhc  tliein  oi'  kII  legal  vxistonce  ;  and   for  wome  tioie  before  tlie 

staiute  pnsscd,  n»  action  of  any  kind  could  be  brouglit  on  them  as  inetrumeuts. 
Kven  the  payee  vf  a  note  cmild  not  maintain  an  action  a^)in«>t  the  maker  ; 
he  waa  obfifcd  to  declare  on  an  indehitatM  tutumptit,  diacloae  the  eonai4<:fa* 
tion,  and  pv^  the  note  only  io  e\idcnoe.  When  the  &Utatc  passed,  it  restored 
nfqotinbilittf  to  bucli  notes  as  vcrc  drawn  payable  to  order ;  but  to  such  aa 
w<  IT  not  drawn  so,  it  only  restored  a  le^al  gxitlencr.  ♦  Durn.  t*  Eatt,  154, 
155.    3Ld.  HOvm.  758.    4  ZHtrn.  &  £a«f,  154, 155. 
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imttoi'wnaettt*^bttt  Whetfawr  a  Aair>  attd  origHiMi;  «i>iitnictifl 
Mr  created  by  it,  between  the  hidorKr  and  indonc^i  Icaa 
see  no  legaft  olgectaoii  to  it ;  on- the  eontnuy,  it  appean  tiait 
a9<ery  reaBem  for  it  in  tbe  case  of  a  nate^  apfdaes  fomUy  ia 
tile  case  of  a  bond.  Migfat^not  eireii  a  Joffed  note  aeiTve  as 
tlie  inaammeot^  «f  »  tMgotidila^  coaMaet  bgr  iaiorseiiient  ? 
Thea  why  nota  bond  }  The  truth  t«,  that  the  original  coo* 
tra^'  is  not  regarded^  Wbethtr  negotUUe  or  not^  or  whs* 
lhex<  vcud  or  noty  makes  bo  diflbmiioe  as  between  cht  indei^ 
ser  and  indorsee.  *^  Every  indersement,"  says  Lord  iUbns^ 
JhUf  ^  is  a  nav  cootnMt."  It  is  immaterial  of  what  na» 
tore  die  instmnieat  isi  it  is  sufcient  if  the  indorseaseait  is 
ysed  for  neg'^ti^ti^n. 

Thb  doctrine  fo  fu^  aslablishod  by  a  g^at  nwiAber  of 
eases.  It  is  direody  heM  in  the  case  quoted  from  SatkeUi 
\x  n  directly  hdd  also  in  the  case  of  LmtgtiHijfs  tr«  Rm^eMi^ 
Doug.  406b  for  in  that  the  indortemeat  alone  was  consider- 
ed)  and  there  can  be  no  doute  that  the  decision  wotdd  have 
been  the  same,  if  the  Mank  checks  thef  e  had  been  fiUed  up 
as  notes  not  paytMc  ia  order ^  whidi  woold  have  been  the 
same  as  so'  marit/  b&nds*  It  is  further  confirmed  in  2  Burr. 
674i  ^Burr.  13M.  Doug.  611*  ^17.  %  Block.  Kep.  1S69U 
But  it  is  more  completely  established  in  the  case  of  Bay  v* 
Eraser^  which  1  will  now  pmceed  to  consider* 

It  wS  be  necessary  first  to  state  (he  substance  of  that 
case. 

A  bond  of  Thomas  EHiott  for  300/.  to  the  defendant, 
John  Ffa^ery  was  transferred  by  him  to  yohn  Haiiy  by  an 
indorsement  in  these  words :  ^^  Pay  the  within  to  yohn  Hail^ 
^  or  order,  for  value  received."  It  was  afterwards  indorsed 
m  Uank  by  Hall^  to  the  plaintiff,  Mr.  Bay^  who  brought  an 
aetion  against  the  first  indorser,  Fraser.  It  appeared  in 
evidence,  that  the  debtor,  Mr.  Elihtty  was  insolvent  at  the 
time  of  the  first  indorsement^  and  was  therefore  never  sued. 
Thi*  cause  was  tried  in  ytme,  1790,  before  Mr.  Justice 
Drayton  and  myself,  and  we  were  of  opinion,  upon  ge- 
neral principles^  and  on  tlie  authority  of  the  case  in  Salkeki^ 
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^^  Ihjit  the  iadoneiMiit  on  Aci  bottd  sMide  k  a  biU  cf  csufaiuie^ 
as  between  the  indoiaer  end  indonce.^  .  The  jury  behig 
of  the  same  opiDioo,  bnmd  a  verdict  for  the  {dainiiff* 

In  quoting  this  case,  I  would  not  be  undimsood  to  net 
theaotfaori^of  iton  the  opinion  of  the  Judges  whotriedk; 
becanse  that  opinion  (I  spcakat  lee^  of  oiyaeif)  was  sud* 
denljr  foroiedy  as  is  alwajrs  the  case  oo  siny  juiy  trials  and 
therefore  ought  not  akme  to  hlMFe  the  wtigbl  of  a  preeedeali 
But  thsre  is  still  a  strong  resaoo  why  this  case  should  be 
la^^ed  as  a  fespeotabk  amdioritjr.  The  verdict  given  in 
lit,  was  the  judgmentof  a  special  jury  of  sooseof  the  best  in» 
iormad  and  most  judidons  merchants  in  this  dty^oAa 
great  commercial  question*  And  this  ver#ct  has  directly 
determined  that  a  bond  may  become  the  instrument  of  a 
negotiable  contnct  by  indorsement*  In  doing  which,  it 
worked  no  mischief.  It  did  not  interfere,  with  the  original 
Gootiact  i  it  did  not  lake  from  the  obUgor  of  a  bmid  any 
equity  he  might  have ;  but  only  determined  that  a  bond, 
like  a  note  not  <H:iginaHiy  negptiablei  may  become  the  found* 
ation  of  a  new  centmct^  which  shall  be  so* 

Let  us  examine  now  the  diflGsrencet  wbieh  was  so  muchre- 
lied  on,  between  that  case  and  the  presem.  It  was  contend^ 
ed,  that  in  the  case  of  Bat/  v*  Fraser^  the  indorsement  w:aa 
^filkd  upy  which,  it  was  admitted,  made  it  a  bill  pf  exchange  ; 
but  that  in  this  it  is  in  bkmk^  which  has  the  effect  only  of  a 
common  assignment* 

I  have  att^ed  with  great  care  to  every  ttnog  that  has 
been  said  in  support  of  diis  distinction ;  jb^t  I  have  heaid 
nothing  that  satisfies  me  that  it  has  any  legal  foundation* 

What  isai^Aini  indoraementf  Not  a  thing  of  doubtful 
nature,  or  of  various  import*  It  is  a  techmcal  form,  that 
means  exduaively  a  commercial  transfer ;  contrived  by  the 
merchants  as  a  shorter  and  more  emphatical^mode  of  giving 
negotiability  to  a  chose  in  action,  than  an  indorsement  in 
fulL  There  is  no  other  kind  known  either  in  law  or  custom  5 

*  Mr.  J.  Ds  AYTOH  vas  also  inclined  to  think  that  the  assignor  having  re- 
cstvedATaloaMeeoniiderttion,  raiaed  m  mpUed  wammty.  At  Ihattiiiief 
thought  differently— 1  hare  now  changed  my  opinion ;  my  veaioos  for  it  are 
giTem  in  the  latter  part  of  this  argument 
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and  these  have  invamUy' gtven  to  it  the  same  Gonstniction,        1794. 
as  to  the  indorsement  in  fidK     It  is  in  effect  a  mercantile    ^'^"^^^^'^ 
abbreviation  of  the  worda  *^  pay  the  within  to  A.  B*  or  or>     ^^   v. 
^  der ;''  which  is  the  indorsement  in  the  tase  of  Bay  v. 
Fraser* 

Bat  it  was  insisted  thatthis  was  not  the  effect  intended  to 
be  given  to  a  blank  indorsement  in  the  present  case.  How 
does  this  appear  \  Not^  certainly,  from  the  indorsement 
itself.  "  It  would  be  fabe  logic,'*  says  Mr.  J.  BtUkr^  (in 
Hodgson  V.  Ambrose^  Dovg.  SS9.)  "  to  put  a  different  sense 
^  upon  any  words  irom  what,  in  general^  they  import,  by 
**  mere  inference  from  the  words  themselves,  unexplained 
**  by  any  others."  It  was  insisted,  however,  that  the  popu^ 
hr  construction  is  different,  and  that  a  blank  indorsement 
on  a  bond  means  only  a  common  assignment.  I  am  aware 
that  it  was  sometimes  the  practice,  formerly,  to  assign  a  bond 
hf  the  assignor  only  writing  his  name  on  the  back  of  it ; 
but  he  affixed  his  seal  to  it ;  and  there  was  always  a  witneaa 
to  the  act,  who  also  signed  his  name  ;  all  this,  too,  was  done 
at  the  bottom  of  the  bond,  to  leave  room  for  filling  up  the 
lengthy  form  of  an  assignment ;  every  thing,  therefore,  de- 
noted that  a  common  assignment  was  intended.  But  here 
there  are  no  such  Indications  $  here  is  singly  the  name  of 
the  indorser,  written  in  the  way  it  is  always  done  on  a  bill 
or  note,  and  which  all  the  world  understands  as  a  negotiable 
transfer.  If  a  common  assignment  was  intended,  why  was 
not  the  old  form  adhered  to  ?  Or  why  not  adhere  to  the 
type  of  it,  which  would  have  been  very  little  trouble  ?  WHy 
adopt  a  form  that  is  purely  negotiable  i  The  inference  is, 
that  a  negotiable  effect  was  intended.  This  is  certainly  the 
kgal  construction  of  it ;  and,  in  my  opinion,  it  is  the  pofiutar 
one  also.  Many,  no  doubt,  have  understood  it  differently ; 
but  I  believe  if  the  sense  of  the  whole  community  was 
taken,  it  would  be  found  that  most  men  have  understood 
that,  when  they  put  their  names  in  this  way  on  bonds,  they 
made  themselves  ultimately  liable  if  the  obligors  were  in- 
solvent at  the  time  ;  and  where  a  person  has  intended  not  to 
make  himself  so  liable,  he  has  usually  stipulated  specially 
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1794^  against  it.  The  general  experience  of  the  bar  «ritt  deler- 
mine  whether  I  am  right  or  not.  Butt  admitting  that  this 
sense  did  not  predominate,  yet,  there  is  one  bet  that  cannot 
be  denied,  which  is,  that  the  popular  sense  is  at  least 
doubtfuL  This,  alone,  is,  in  my  judgment,  decisive  .for  the 
plaintiff ;  and  we  are  bound  to  give  to  this  indorsement  a 
technical  construction. 

Wherever  a  particular  intention  is  sdlowed  to  control  the 
legal  effect  of  words,  the  law  re({uire8  that  such  intention 
shidl  be  either  exi»^ssed  by  other  words,  or  be  necessarily 
implied.  If  it  is  doubtful,  it  never  can  prevail.  It  is  so  in 
^  cate  even  of  a  will,  in  which  the  intendon  is  allowed  a 
greater  latitude  than  in  any  other.  It  was  so  determined  in 
the  case  of  Calhoun  v.  Andcrton^  where  an  indorsement,  on 
a  copy-writ,  of  the  words  ^^  special  bail,"  and  subscribed  by 
the  defendant,  was  held  equivalent  to  a  formal  recogni- 
sance. It  was  there  ivged,  as  has  been  done  here,  that  the 
defendant  did  not  mean  the  indorsement  in  its  technical 
sense.  The  opinion  then  declared  by  the  court,  is  the 
opinion  I  now  hold,  ^^that  where  a  man  uses  technical 
^^  words,  and  does  not  explain  or  restrain  them  by  any 
^  others,  we  are  not  at  liberty  to  say  that  he  did  not  underw 
^^  stand  their  technical  meaning,  and  that  he  shall  not  be 
*^  bound  by.it."  Here  there  is  a  commercial  transfer, 
which  implies  a  collateral  security.  A  blank  indorsement  on 
a  chose  in  action  was  never  known  to  be  usedy^r  any  other 
purpose ;  and  custom  and  law  have  universally  affixed  this 
sini^  meaning  to  it.  There  appears,  on  the  other  hand,  no 
legal  intention  to  the  contrary.  I  say  legal  intention^  be- 
cause the  law  suffers  no  other  intention  to  vary  the  technical 
import  of  words,  than  such  as  is  expressed  by  other  words 
in  writing.  Here  there  are  no  such,  nor  any  formal  act ; 
such  as  a  seal,  or  other  thing,  which  might  be  equivalent  to 
other  wordii.  How  then  can  we  say  that  this  is  not  a 
commercial  transfer  ?  Or  how  can  we,  consistently  with  the 
rules  of  law,  give  to  this  indorsement  any  other  sense  than 
that  which  the  law  has  imposed  on  it  ? 
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1794.  ail  rcUue  to  a  comtiMB  .a^guttwi  dftwn  -  i»  ilibe  >>rtgibr 
fbrni,  aiKl  expiresBly  proceed  on  tko  ooDitrnfltkNii  of  di# 
word  ^  a^a^jo90ipft"  rOsed ia  tint  faran  ; •  diey  taaixBly  tbcfe- 
ibre  apply  to  thiB  iodorsemcttt  aaVMWwdlnilhat  Itgbu  B«i 
ctvcsimtbi&  appiicaftien'^if  dieoi^  tbey  d6*iMit^  in  myopW 
DXNif'.decuie  anv  thmg^  ^iidroiight  not  Id  haiteany  ftrdgbl; 
The.  whak  «m«iDt  of-  wfaat  they  «tt  say  is  tUay  that  mnr 
affect  q£  an  assi^iiixneiit  ta  a  ooveoaiit  that  the  aaaigttoe  ahal 
vect^ive  the  mosey  to  htsuae ;  butihay  oone  of  them  say 
ihatthia  is  the  anfy  effect.  Nor*  is  this  a  oecimary  ]» 
fercnee  from  them.  It  would  be  fidae  reaaoniitg.  to  adEar 
tbatf.becauae  the  laiir  gawie  a.  reaaady  for  oneinjary,  it 
would  refuse  a  remedy  for  another.  The  nde  of  ^0a^|»^aaM 
^uuitts  est  esfcluaio  aUmua^'*  is  oat  justly  appUcabie  to 
tbeoa*  It  appliea  oaly  to  alatutea,  oontracta*  &&  For  ttia 
aot  always  that  the  court  in  constraing a  things  daclaiasaff 
its  legal  cooaequenees ;  it  was  v«ry  umisual  for  this  jadBsa 
formerly  to  do  this ;  and  it  is  oi^y  since  the  time  of  I^ocd 
Hurdvoicke  and  Lord  Manfifield^  that  we  meiet  with  com* 
pkte  illustrations  of  any  doctrine  of  law  in  a  aingle  citte» 
But  I  do  not  rely  on  the  inapplicability  6f  these  ca$eft.  I 
take  a  very  diiferent  ground.  I  will  admit  that  if  this  pmQl 
bad  been  then  considered,  the  court  would  have  decided 
(as  the  counsel  for  the  defendant  coisteaded)  that  there  waa 
no  warranty  implied  on  an  assignment  of  a  dtbt*  unlea# 
there  was  some  fraud  in  the  assignor.  SUch  a  decision 
would  most  probably  have  tiiea  been  mad«i  for  two  rea^* 
sons*  lst»  Because  the  judges  of  that  day  still  preaenrad 
some  veneration  for  the  old  law  of  maintenance,  Sdly.  Bi»» 
cause  the  law  of  implied  warranties,  as  it  then  was,  woaU 
have  justified  the  decision.  But  I  thtnk  I  have  shewn  that 
the  law  of  maintenance,  as  it  respects  this  case,  haa  been 
overruled  ;  and  it  will  fully  appear,  upon  a  Airther  ezamt« 
nation,  that  the  ^w  of  implied  wan*anti<^  ha$  naieriall^. 
changed  from  what  it  formerly  was* 

It  is  proper  here- to  state,  than  an  assignment  of  a  ddyt 
is  a  contract  in  nature  of  a  sale*  It  is  expressly  declared 
to  be  so  by  the  civil  lawt    It  must  therefore  be  governed 
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tkj^tba^  gMttrfllknrtiekitli^eto  «ftle8»  nwitm  aooic  piirtietilar        mtfc 
MtefMott  loioiteshewn.*inlh«  noeoia^Mbtt.  <    '"^pllklr^ 

-   I'««iiU  not  deny  that  loeh  an  exceptioii  vras  made  by  fkt  v-  ^^ 

l^fli  law.  In  the  passBge-  from  Dumm^  it  is  said,  ^  the  v^i.  i.  72. 
«*wIlerof^aiiebt'ought-nm'Co*^waiTanc  that  the  delMXMr  k 
♦^solvent,  ibr  he  seMs  cmly  the  nght*'*  There  wa§  no  wai* 
tanty,  therefore,  tmlesd  the  seller  specWly  agreed  to  it^ 
^  n^i  dfaftf  coTWen}U**  But  a  contrary  rale  is  laid  down  fof 
lU  other  sales.  It  in  said,  under  the  same  tide,  diat  the  Id.  76. 
Mdler  ia  aosweraUe'tbr  ail  the  defects  of  the  thing  sold,  by 
natttral  warrantt/j  whether  they  are  known  to  him  or  not  $ 
^  for  he  otight  nbt  to  reap  the  advantage  of  an  appant^  id,  so. 
^  value  which  the  thing  seemed  to  have,  and  j'et  *  had  it 
^  notr^  This  prhiciiAe'  is  made  to  extend  to  aU  contracts^  Id.  53. 2U 
And  to  all  covienams.  Why  then  was  this  excepiibn  made 
m  the  ease  of  a  debt  i  The  reason  is  not  given  ^heve^  My 
%wn  eoujecfure  is,  th«t  h  originated  in  die  same  cautious 
poKey  that  gave  rise  to  the  old  faw  of  maintenance  in  En" 
gkmd*  The  civil  law  does  not  indeed  go  so  feras  t^  pro- 
hibit the  SBsigmnent  of  a  debt,  but  it  probably  intended  by 
ikis  rule  to  discourage  it.  And  the  general  dealing  of  the 
Rf>mdn^  did  not  j^eq^^ire  the  contrary.  The  makmg  cho^e^ 
m  acihn  subservient  to  die  purposes  of  trade,  Was  not 
known  or  even  walMed  among  them.  According  to  M^ti-  Book  St.  c.  10. 
hsquitu^  the  Roman  people  trocfbled  their  heads  very  litde 
about  trade.  They  were  not  jealous  of  Carthage  because 
jJBut  tivalled  them  in  tliis  respect,  but  because  she  rit^lled 
them  in  glory.  Their  military  education,  and  even  the 
form  of  dieir  go^mment  made  them  averse  to  commerce  ? 
and  iv  was  a  saying  of  CScero^  ^xYm  he  did  not  like  that  the 
^*  same  people  should  be  at  once  both  the  lords  and  factors 
*^  of  the  universe.*^  Their  laws,  therefore,  shew  very  little 
concern  for  the  interests  of  commerce  in  any  shape  ;  they 
are  sotaBy  sibnt  nn  the  subject  of  negotiaMe  paper ;  and  the 
passage  here  quoted,  whh  another  under  the  tide  dekga^ 
thn^  1  Donu  4M*  are  all  that  I  can  find  respecting  the 
thmsfer  of  a  debt. ' 
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171)4.  If  I  Jiave  Msigfted  tl^  tme  n»«an  fop  tfab*.  (^  ^  4btB 

"^"^^^^^  eivillair,  it  imf^nom  to^t^m  U]i«  ihc  otdfiwww  lap 
aattxim,  &r  theiKaaon  ha»  lotig  mm  dooeM  i  iiM  X.  QNght 
venture  on  this  ground  to  deoy.  its  auiboruyf  I  might  4b|<i 
ivftist  thai  tb^wil  kw  fai»  n^ifMrinttCLafaiigeitiQii  bipaei^.««d 
that  kcaii  oidy  recommend  uadf aa ande  of raaagi^i  aad 
on  diis'gtound  aoo  1  aig^t.deiiy  ita  atiAtnky*  B|U  I,  Ia4 
more  4ireedy  autboriaad  tP^do.ttiia«  wbrnl  fiad.tha  OMW 
tray  rule  of  jdie  civil  lav  fully  reco^naed  by  tjbe  deciaiOBp 
of  this  oourtt  attd  eonfinnad  by  tfae  aottudeat  pniicipla&  ot 
our  Ofra  Iaw« 

.  1  have  said  tbat  the  law  of  implied  wanaattea  waa  veryi 
diffBceat  now  from  what  it  formerly,  was*  It  hrwi  rhupd 
even  within  a  few  yeaxv*  ■  By  the  common  iaw,  an  actioo 
on  an  innplied  warranty  oonld  not  be  sttpfttrted^  imlaas 
there  appeared  to  be  some  yrinii^  rathe  sailer.  lBUBlpc^• 
(km*  4i2.  it  IS  laid  down,  ^  that  the  vender  of  wares  is. not 
^^•bottod  to  anawerfor  die  goodness  of  tbem«  unksshe  ««« 
^fnatly  warrants  them  to  be  sound  and  good,  or  unless  he 
^^  knew  them  to  be  otherwise^  and  hath  uaed  some  ait  to 
^  disguise  them.^'  So  it  is  said  by  Lord  Mansfield^  (fiwg^, 
20.)  ^^  that  on  a  sale  even  for  a  sound  price,  if  the  thins 
^  sold  proves  unsound,  and  there  is  no  eaq)re8S  warcsnjty, 
^4t  ought  to  be  hid  that  the  seller  knew  of  the.  unsound- 
*^  ness*''  If  it  is  necessary  to  lag  this,,  it  is  necessary  by  thn 
rules  of  pleading,  Vo  prone  itt  So  that  a  warranty,  accord* 
ing  to  theae  authorities,  can  only  be  implied  on  d&e  ground 
of  some  fraud  in  the  seller.  I  remember  to  have  found 
myself  bound  1^  these  great  authorities  to  state  the  law  in 
tbb  way  on  more  dian  one  occasion,  after  my  appointment 
to  this  seat,  and  it  waa  some  time  befote  I  felt  at  liber^  to 
depart  from  them ;  not  becauee  I  thought  the  doctrine  just 
or  reasonable,  but  because  it  was  .the  law«  But  the  -  broad 
rule  of  the  civil  law,  which  implies  a  warranty  on.  every 
kind  of  contract  was  conatandy  contended  for  by  the  laff, 
and  the  strong  reason  and  justice  of  thisxule  weighed. so 
mxich  With  juries,  that  it  was  always  recognised,  by  their 
verdicts,  and  has  now  become  a^  completely  establisbed  in 
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bMb  bttmi  and  aa  ihc  cmuka,  will  riwi  tfiiw!)  imthomtt«wi< 
in  stMtLftg  the  bMr  of  iwiitted  vmrnmA^  at  {MreMitt  t0  be 


Vwkrt 


.  Wheo  m,  mxk  faoyt  a^tkin^  faft^tMiTt  itibptomecerinii  uco 

mmI  beaeit ;  be  ^does  not  mnui  to.||ive'/lii8Pinbiitjff(K*  imk 

drngb  .  !^  thflt^fore^  the  thing  sold  hat  aof  dvfcct  vliich 

will  pfwent  him  frvm  yeceimng  the  benefit  he  expected 

kf»m  itt  he  has  been  dec^ved«    Tint,  happens^  isomectmes^ 

%f  tbeirand  av- miaicpi eaentetion ■  of  the  'SiHer  ;  in  wbieh 

ease  it  never  was  doidited  that  the  seller  would  befiaUe; 

But  it  maf  happen  abo  fay  the  diing  appearing!  to  have  a 

vahiewhsek  itthas  not^  and  thia  widuiub  the  knowledge  of 

thsisriler,  or  any  finand  oa  his  part ;  this  is  vdut  the  civil 

law  calls  ^MuBreifisOf^^  AoheatyOtA/ivt^  inthethiagiu  iDom.su. 

Hify  and  is  exprcaalydialnngtttBhed  from  fraud  t  in  thiscaae^ 

loo,  if  the  defect  is  of  such  a  naSttie  as  to  mAz  the  dung 

useless,  or  materially  disappoiiit  the  views  of  the  bnyer,  so 

diat,  if  he  bad  known  it  at  the  time,  he  would  not  have 

boaght,  the  ceotvact  is  void,  and  the  sdler  is  hound,  not  only 

to  restore  the  money  he  has  received,  but  to  indemnify  the 

buyer  for  the.  charges  he  has  been  pot  to  by  the  sale*    This 

is  agreeable  to  the  rule  of  our  law,  ^  that  whore  one  of  two  ^  !)<"&•  *^- 

^^  innocent  persons  must  suffer,  he  who  has  occasioned  die 

^  mischief  shall  bear  the  loss*''   It  is  agreeable  also  to  ano* 

ther  rule  of  law,  which  says,  ^^  that  when  money  is  paid  on 

^'  a  consideratioa  that  finilB,  the  party  receiving  is  bound  to 

^  yefoad  it«" 

Now,  let  us  apply  these  rules  to  the  present  case.  The 
plaintiff  pays  money,  or  gives  some  other  value  to  the  de- 
fendant, for  a  bond  which  turns  out  to  be  wortbiess,  the 
debtor  being  insolvent*  I  agree  that  it  is  necessary  that  this 
Insolvency  should  have  eiisled  at  the  time  of  the  tsansfer, 
for  ^defect  whioh  vitiates  a  sale  must  be  one  inhefent  m  the 
thing  4tf  the  time  it  was  sold^  and  not  a  subsequent  one*  But 
the  debtor  hera  was  ins^iveni  at  the  time  of  the  tfansfcr  of 
the  bond,  because  the  special  verdict  states  that  all  due  dili* 
genoe  to  recover  it  was  ineffoctoaL    lliere  was,  therefore. 
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itti  inkttmtti9!od  mientkd  tkioctiniti  far  the  vakn  ci  ^im 
hood  does  not  coniiitia  tht^paper  or  wntisgv  but  in  tliR4«tft 
wn0ff  of  ^e  <kbl0^  and  his  imohmicy  randen  it  a  tmHiit^ 
The  pbdnti^  dieo,  ha»  been  deceived.  He  expected  thnt 
die  awfi  doe  on  diis  bond  ooidd  be  recovered,  ft  ie  loo  ab* 
fliinl  to  anppote  thnt  he  intended  to  buy  onlf  the  rigtUm 
This  migtu  be«  an  empty  thing*  It  ought  subsist^  and  yet 
be  pnMlucdre  of  nofaenefit ;  and  he  would  not  be  so  fooHsb 
as  to  pay  his  money  fer  the  right  of  bringing  an  action  that 
would  yicU  hiss  nothing*  Men  have  been  vain  enougbf 
aonettmes,  to  purchase  empty  dignitieity  but  it  would  be  a 
curious  kind  of  vanity  to  buy^  at  a  gieat  prke,  die  right  ^ 
going* tt>  iaw.  -  It  is  much  more  teasonabie  to  prseume  thar 
dK  pbiatiff  meant  to  buy  ilasfrua$  of  this  right,  which'- was: 
the  money  which  was  to  proceed  firom  it.  if,  vhen,  the  bond 
could  not  be  recovered  at  the  dme  it  was  soldvthe  plaintiff's 
views  in  buying  see  totally  irnstratsd  ;  fer  the  bond  can  bo 
of  no  useto  him:  it  is  even  more  worthless  than  ^  a  beamf 
^  that  is  rotten,  or«  broken-^aded  horse,'*  whkh  are  the  ex« 
amples  given,  by  the  tnvil  law,  of  defectt  sufficient  to  dissolve^ 
a  sale.  The  contract  therelbre,-  in  this  case,  ought  to  be  re* 
seinded.  The  consideration  on  which  the  plaintiff  has  paid* 
his  money  has  £iiled,  and- the  defendant,  ^^  tx  ajuo  et  honoj^ 
ought  ta  refund  it. 

This  principle  is  deeply  founded,  both  in  reason  and^ 
joitsce  ;  it  is  perhaps  the  most  eictensi  ve  in  the  law. 

.If  the  asngnment  of  a  bond  is  not^in  nature  ^  a  sale,  (as 
I  have  stated  it  to  be,)  or  if  it  is  in  any  odier  coAtraet,  this 
principle  will  sdU  reach  k.  It  governs,  universally,  all  con** 
trada ;  it  ontends  even  to.  ilkgai  ones  ;  and  the  ^  parucef^* 
^aimm^^  as  well  as  the  most  favoured  party,  may  avail 
hiamclfofit. 

In  the  case  fAWaUttr  v.  Chapman^*  (stated  in  the  case  of 
Lpwry  V.  B^mnBen^  J^^g*  4S4'.)  a  sum  of  money  had  been 
paid,  in  order  to  proqn^  a  place  in  the  aatams»  The  pbce 
had  not  been  procured,  and  the  party  who  had  pidd  the 

S.  C.  Udl^  reported  in  I^fif  345 
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flfiMBf  hmgbt  his  aciiim  to  i«eovcr  it  hack ;  it  -wm  beU-       !!•«< 


tbat  be  sfaottld  mcnrev*    Soi|in  thtcaseof  JAmlT«iStotetff  4      ^^^^^ 
JDurn*  £#  &»<;  SM.  where  the  contnat  wm  ako-  an,  iUegid     ^  ▼•  ^ 
ooe^  Mn  J.  Bulbr  sa^s,  ^  id  die  caie  of  illegal  oontracts, 


I  ** 


on»  p»ty  cannot  reccH^er  agaiaai  cbe  other  oo  the  contract 
^^  itaeir  i  but  if  he  comes  ta  remndriy  he^mafreoovee  back 
^^  much  m&fuy  ttBjWipaid.'*^  Will  theoacourt  of  justice 
^<e  a.  remedy  in  cootiacia  which  the  law  prohifaitB,  becauae 
the  conMderatioB  faila,  and  will  it  deof)'  it  in  one  which  the 
law  aaAetiona  I  After  these  cases,  ant  would  oondude  there 
irottld  be  no  possible  contract  which  eould  elude  this  poweiw 
fel  and  scfurchtng  principle*  It  would  foe  tedious  to  quote 
tbenumeious  oases  in  support  of  it.  1  he  books  teem  widi 
^  tbeni»  I  have  referred  to  these  only,  becauae  they  cany  the 
principle  as  far  as  it  can  go* 

There  is  one  objection  more  wluch  I  will  take  notice  of* 
It  waa  muct^  insisted  on,  by  the  defendant's  counsel,  that 
Uie  transfer  of  bonds  was  a  gambling  kind  of  commerce,  in 
which  large  discounts  were  made,  on  account  of  die  rai  of 
recovering  them  ;  and  that  if  they  turned  out  bad,  the  as- 
signees were  to  bear  the  loss.  But  this  is  not  a  fair  repre- 
sentation  of  the  case.  I  admit  that  a  few  monied  men  have 
availed  themselves  of  the  scarcity  of  money,  and  die  neeea- 
sities  of  those  who  were  obliged  to  sell  their  bonds,  and  have 
bought  a  great  number  at 'considerable  discounts  for  cash. 
But  was  this  owing  to  the,buyers'  running  the  risk  of  being 
paid?  Ihis  could  not  be  the  reason,  because  notes  that 
were  n^goiiebie  were  bought  at  the  same  rate ;  and  if  these 
proved  bad,  the  indorsers  of  them  were  unquestionably 
liable*  It  must  have  been  owing,  then,  to  a  difierent  reason. 
In  my  opinion,  the  only  true  one  was  the  scmrciiy  cfmonet/* 
This  depreciated  not  only  bonds  but  every  kind  of  property. 
It  gave  to  money  a  relative  value  far  beyond  its  usual  stand- 
ard, and  lessened,  in  the  same  proportion,  the  value  of  every 
thing  eke.  Negroes,  the  most  productive  property  we  own, 
were  sokl  for  half  price,  as  well  as  bonds.  Lands  were  stiU 
more  depreciated.  Now,  I  would  ask,  if  any  of  these,  on 
being  sold,  were  discovered  to  be  so  defective  as  to  be  use- 


\r9L  k^  to  ihe  biqrer,  would  it  bc^  an  c^li6(Bti|^'.IP.WH|BMNIto 
recover  back  the  money  paid^  that  (be.  pvopeUgk^wM  Unnitt 
for  leM  than  its  valu«  i  A«  tbelmr  is  bi^  aeQleid^  i^^VTr 
tainly  would  skot.  And  why  ah(»iiki.it  be  aaoi^ii^iMMi  ia^vt 
case  of  bonds  i  Althojagb  a  bond  m^ay  have  been  boMb^fif 
a  great  discount,  yet^  if  it  was  worth  notbingiatjtbe  tQgpJts-it 
was  transferred,  has  not  the  consideration  iailpdt  and  oygj^ 
not  the  money  paid  for  it  to  be  refiukdedi  Svre^»4be 
buyer  of  a  bond  has  as  high  a  claim  to  relief  as  tbe  party  to 
an  illegal  or  corrupt  agreement*  His  contract  offenda  againat 
no  law,  nor  is  there  any  fraud  or  immoniU^  in  it..  And 
yet  we  have  seen  that,  in  contracts  so  polluted^  the  parpcs 
who  have  paid  money  on  sfoid  considerations  sball^  notwUb- 
standing,  he  relieved. 

There  appears  to  me,  therefore,  lo  be  no  more  weight 
iu  this  objection,  than  in  any  other.  This  too  is  viewing 
the  subject  in  tlie  most  unfavourable  light.  It  is  also  a 
partial  one  ;  for  it  is  not  generally  true,  I  believe,  that 
bonds  were  transferred  from  one  to  another  at  large  dis« 
counts*  Many^  no  doubt,  were ;  but  the  greatest  numbert 
lam  convinced,  have,  passed  at  their  full  value.  An  in« 
dulgent  creditor,  in  many  others,  has  consented  to  accom* 
modate  his  debtor  by  giving  up  his  bond  for  the  boi^d^  of 
other  persons,  and  when  he  has  received  these,  he  has  de- 
livered up  his  debtor^s  for  the  same  amount.  In  all  these 
cases,  a  full  equivalent  is  given  for  the  bonds  that  are  as* 
signed ;  and  it  cannot  be  pretended  that  any  allowance  is 
made  in  the  price  for  the  risk  of  recovering  them.  If  then^ 
in  any  of  these  cases,  the  bonds  should  appear  to  have  been 
worthless  at  the  time  they  were  assigned,  will  it  be  denied 
that  the  consideration  has  failed  I  Did  the  seller  of  valua-* 
ble  property  mean  to  be  pa|d  with  waste  paper,  or  the  in- 
dulgent creditor  to  be  requited  for  his  kindness  by  the  .loss. 
of  his  debt?  lliis  would  be  too  absurd  a  presumption* 
They  expected  an  equivalent.  The  assignors  alsp  of  the  bonds 
intended  to  pay  an  equivalent  for  what  they  had  received  ^ 
and  if  diey  had  not  done  so  at  first,  they  are  bound  to  do  so 
afterwards.    Nor  is  there  the  least  hardship  in  their  case. 
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The  bonds  were  worthless,  if  the  obligors  were  insolvent        17^94. 
when  the  contracts  were  made  ;  and  they  would  have  con-     ^"^TT'^*' 

^  I'wker 

tinued  to  be  so  if  they  had  not  been  assigned.     If,  there-  v. 

fore,  the  contracts  should  be  rescinded,  and  the  parties  re- 
placed in  statu  quo^  the  assignors  will  be  in  no  worse  con- 
dition* And  if,  instead  of  that,  they  are  compelled  to 
make  good  the  amount  of  the  bonds,  they  will  be  only  pay- 
ing for  the  Jirst  time  for  a  valuable  and  ample  considera- 
tion, which  they  have  already  received.  I  will  only  add, 
that  it  does  not  appear  that  the  present  case  is  not  one  of 
these  ;  and  it  is  fair  to  presume  that  there  is  both  honesty 
and  good  conscience  in  it*  If,  ho  waver,  it  is  otherwise ; 
if  the  demand  is  unreasonable,  the  defendant  may  have  re- 
lief elsewhere* 

On  every  ground  then,  and  in  every  view  of  this  ques- 
tion, I  am  of  opinion  that  judgment  should  be  for  the  plain- 
tiff* All  the  cases,  and  all  the  doctrine  on  the  subject, 
proclaim  this  universal  rule,  ^^  That  the  law  will  not  suffer, 
^'  in  any  contract,  one '  man  to  take  money  from  another, 
*^  and  give  him  nothing  in  return.*'  As  the  facts  in  this 
case  bring  it  fully  within  this  rule,  I  infer  that  the  plaintiff 
has  a  right  to  recover*  If  the  indorsement  is  considered 
as  a  negotiable  transfer,  he  has  to  recover  on  the  special 
instrument ;  if  as  a  common  assignment,  his  right  is  equal- 
ly clear  on  the  count  for  money  had  and  received. 

I  am  sorry  to  have  taken  up  so  much  time*  But  I 
thought  it  necessary  to  do  so,  as  I  differ  from  those  whose 
opii}ions  must  have  great  weight.  I  have  endeavoured  to 
justify  my  opinion  on  those  grounds  on  which  every  judicia 
one  ought  to  stand — I  mean  the  grounds  of  law*  Whether 
I  have  succeeded  or  not,  I  have  at  least  the  satisfaction  to 
know  that  I  have  exercised  my^dgment  in  the  best  man- 
ner I  was  able* 

Bay,  J*  The  principal  objection  which  is  urged  to  the 
plaintiff's  recovery  in  this  case  is,  that  a  bond  is  not  in  its 
nature  negotiabk^  so  as  to  enable  the  holder  to  bring  an  action 

Vol.  I.  3  H 
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in  his  owh  name  ;  that  even  an  assignee  in  due  form,  can- 
not sue  in  his  name  for  the  amount,  but  must  sue  in  the 
name  of  the  obligee.  To  support  this  objection,  have  been 
cited,  1  Inst.  282.  12  Alod.  554.  and  1  Ld.  Raym.  683. 
Before  I  proceed  further,  I  would  observe,  that  these  two 
last  cases  cited  by  the  defendant's  counsel,  shew  expressly, 
that  although  a  bond  is  not  a  negotiable  instrument  in  its 
nature,  yet  a  contract  may  be  formed  upon  it  betiveen  the 
assignor  and  assignee,  which  shall  be  binding  on  them, 
where  the  obligor  is  entirely  out  of  the  question.  It  was 
next  urged,  that  the  passing  the  bond  in  the  manner  stated 
in  the  special  verdict,  was  a  bare  relinquishment  of  a  rights 
which  raised  no  obligation.  To  this,  however,  it  may  be 
answered,  that  the  finding  of  the  jury  in  the  verdict  im- 
plies a  sale ;  for  it  states,  that  it  was  given  in  payment  to 
(he  plaintiff  bj^the  defendant,  for  a  valuable  consideration, 
which  amounts  to  a  sale  in/  law*  I'lie  transaction  may  be 
considered  al^o  as  an  exchange  ;  and  if  so,  it  is  clear  that 
all  exchanges  are  governed  by  the  same  rules  of  law  which 
regulate  sales.  The  case  cited  from  Domains  Civil  Law^  79. 
where  it  is  said,  that  "  in  transfers  of  a  debt,  one  ought 
"  only  to  waiTant  that  it  is  really  due^  and  not  that  the 
"  debtor  is  solvent ^^  seems  to  be  rather  a  rule  laid  down, 
by  which  prudent  men  should  govern  themselves,  than  a 
binding  or  universal  principle,  which  is  to  govern  contracts. 
For  the  same  author^  in  treating  further  on  the  same  sub- 
ject, (page  494.)  says,  that  **  the  assignment  of  a  debt,  is 
as  it  were,  the  sale  of  what  is  owing  by  a  third  person  ;'* 
and  all  sales  imply  a  warranty. 

By  the  principles  of  the  common  law,  I  do  not  sec  that 
the  want  of  negotiability  in  the  bond,  affects  in  the  least  the 
contract  between  the  indorser  and  indorsee.  Had  the  dis- 
pute in  this  case  arisen  between  the  indorser  and  obligor, 
then  I  confess  all  the  reasoning  on  the  part  of  the  defendant, 
would  apply.  But  their  arguments  tend  chiefly  to  shew, 
that  the  holder  or  assignee  of  a  bond,  cannot  maintain  an 
action  in  his  own  name  against  the  maker  of  it.  I'his  has 
not  been  denied.    The  real  question  before  us  is,  whether 
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a  separate  and  distinct  contract  cannot  be  made  upon  a  bond        1794. 
between  the  obligee  and  a  third  person ,  not  named  in  the 
bond.     I  think  there  can  ;  and  that  the   present  is  a  con-  v. 

tract  oF  that  description,  will  appear  evident  from  the 
analogy  between  other  c  hoses  in  action  and  promissory 
notes,  before  the  statute  of  Anne*  Before  this  statute,  notes 
of  hand,  like  bonds,  were  not  negotiable.  They  were  only 
considered  as  mere  assumptions  to  the  payee  ;  yet  if  a  note 
was  indorsed  over  by  the  payee  to  a  third  person,  it  became 
a  new  contract  between  such  payee  and  the  person  who 
held  it ;  and  the  indorser  of  such  note  was  liable  to  him  for 
the  amount,  aldiough  he  could  not  sue  the  maker  of  the 
note  in  his  own  name.  So  in  like  manner,  a  note  payable 
to  the  bearer  (which  is  not  negotiable)  is  recoverable  against 
an  indorser,  if  he  indorses  it  over  to  another.  The  cases 
cited  from  SalL  133.  and  Holt^  117.  are  in  point  on  this 
head.  They  both  agree  that  although  a  bill  made  payable 
to  /.  S*  or  bearer^  be  not  negotiable  ;  yet  if  it  be  indorsed, 
the  indorser  shall  be  liable  :  because  every  indorsement  is  a 
new  bill,  and  shall  have  the  same  effect  between  the  in- 
dorser and  indorsee.  Now  if  this  were  the  case  on  pro- 
missory notes  before  the  statute,  and  on  bills  payable  tp 
bearer,  neither  of  which  were  negotiable  in  their  nature, 
what  is  to  prevent  a  similar  kind'of  contract  from  being  made 
on  a  bond  ?  Is  there  any  thing  in  th^  seal  and  wafer  attached 
to  a  specialty,  which  prevents  this  new  contract  from  being 
made  on  it,  more  than  upon  notes  and  bills  ?  I  can  see 
none.  The  case  of  Bay  v.  Fraser  has  settled  this  point 
fully,  and  established  the  doctrine  that  such  a  contract  may 
be  made  upon  a  bond,  so  as  to  be  binding  between  the  in- 
dorser and  indorsee*  But  in  order  to  distinguish  the  cases, 
it  is  said,  that  the  indorsement  upon  the  back  of  the  bond 
in  that  case,  was  filled  up  and  signed  by  the  obligee,  at  the 
time  it  was  transferred,  and  that  it  was  made  payable  to 
order ^  which  gave,  it  a  negotiability  from  him  for  the 
amount  of  the  contents  of  the  bond.  That  it  was,  there- 
fore, in  nature  of  a  bill  of  exchange  drawn  upon  the  bond  ; 
and  upon  that  ground  the  plaintiiT  recove  red  ;  whereas,  in 
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the  present  case,  it  is  said,  no  such  bill  was  drawn,  only  a 
blank  indorsement  made,  which  imported  no  more  than  a 
bare  relinquishment  of  the  obligee's  right.  In  order  to 
give  an  answer  to  this  last  objection,  it  will  be  necessary 
to  consider  the  intent  of  the  parties  when  this  negotiation 
took  place ;  for  it  is  a  rule  of  law,  which  is  founded  in 
wisdom,  that  the  intention  of  the  parties,  when  it  can  be 
discovered,  ought  to  govern  in  all  contracts.  (^Pow.  372*) 
But  in  order  to  throw  greater  light  on  this  subject,  it  will 
be  more  regular  to  take  into  view  the  situation  of  the  coun- 
try at  the  time  this  contract  was  made,  and  the  causes 
which  occasioned  this  species  of  transfer. 

It  will  not  be  denied,  that  the  revolutionary  war,  and  the 
necessities  of  the  citizens,  which  sprang  out  of  it,  threw  a 
vast  number  of  bonds  and  securities  for  money  into  circula* 
tion,  far  exceeding  all  calculation.  In  the  first  place,  a 
great  number  of  debts  and  demands  remained  over  and  un> 
setded,  from  the  commencement  of  hostilities  until  the 
peace  ;  when  the  creditor  was  restrained  by  an  act,  from 
suing  and  recovering ;  (except  for  interest ;)  but  he  had  a 
right  to  bonds  payable  by  three  instalments,  and  security  for 
the  principal.  This  regulation,  consequently,  threw  three 
times  the  number  of  bonds  into  circulation  than  would  have 
been  otherwise  requisite  for  all  those  debts.  All  the  confis* 
cated  property  was  sold  upon  a  credit  of  one,  two  and  three 
years,  agreeable  to  the  principles  of  the  act  for  the  recovery 
of  debts,  with  bonds  payable  at  these  periods.  This,  there- 
fore, added  greatly  to  their  number.  Upon  the  same  prin- 
ciples also,  almost  all  the  sales  of  private  property  of  that 
day,  were  likewise  made  on  a  credit  of  one,  two  and  three 
years.  So  that  in  fact,  instalments  and  instalment  bonds 
seem  to  have  been,  at  that  time,  the  order  of  the  day.  The 
shcrt^s  sale  bill  which  passed  about  the  time  these 
bonds  became  payable,  which  permitted' a  tender  of  ^in« 
barren  land  to  the  creditor  in  satisfaction  of  the  demand, 
thi*ew  a  further  impediment  in  the  way  of  recovery  of 
debts,  until  after  the  adoption  of  the  late  federal  and  state 
constitutions*    During  this  period,  the  current  coin  had 
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been  gradually  drained  out  of  the  countr)',  so  that  there  was        |[^- 
scarcely  any  circulating  medium  left  for  the  payment  of 
debts.     In  this  situation  of  things,  many  honest  men  were 
desirous  of  paying  off  their  debts,  but  could  not  raise  money 
for  that  purpose,  although  they   had  good  bonds  in  their 
possession,  bearing  interest*     Necessity,    therefore,   gave 
rise  to  an  offer  of  these  boitds  in  payment,  and  t^e  creditors 
finding  they  could  not  well  better  themselves,  in  many  cases- 
accepted  them  in  payment ;  and  thus  it  happened  that  bonds 
to  an  immense  amount  were  sent  into  circulation.     And  it 
is  certain  that  they  relieved  the  distresses  of  the  citizens  ex* 
ccedingly,  as^they  passed  by  common  consent  from  hand  to 
hand,  as  notes  of  hand  or  any  negotiable  paper;  and  for  the 
greater  ease  and  facility  of  transferring  them,  the  custom 
of  signing  the  obligee^s  name,  without  any   writing  above 
it,  was  introduced,  so  as  to  enable  the  holders  to  make  any 
use  of  it  he  thought  proper.     It  must  be  recollected,  how- 
ever, that  by  far  the  greater  part  of  these  bonds  were  pass- 
ed off  in  payment  of  debts  ;  and  others  were  given  for  pur- 
chases made  at  sales  ;  in  both  which  cases,  a  full  value  was 
given  for  them  by  those  receiving  them  in  payment.     It 
is  very  probable  that  many  bonds  were  passed  off  gready 
under  value,  and  eventually  became  objects  of  speculation. 
But  the  special  verdict  in  this  case  does  not  state  this  to  have 
been  one  of  that  kind  of  contracts,  and  the  court  is  not  to 
presume  it;  it  therefore  cannot  affect  the  general  principle. 
To  rettun,  however,  to  the  subject  of  the  intention  of  the 
parties.     What  was,  or  could  have  been  the  intent  and  de- 
sign of  the   parties  in  nineteen-twentieths  of  these  transac- 
tions ?     The  intention,  it  is  presumed,  must  have  been  fair 
and  honest ;  and  if  so,  then  it  must  have  been  in  the  con- 
templation of  the  parties  that  he  who  was  under  the  original 
obligation,  and  who  had  received  a  valuable  considerationv 
should  make  good  to  him  who  had  the  right  of  demand, 
that  which  he  gave  in  payment,  in  case  of  a  deficiency,  or 
insolvency  of  the  obligor,  wlu>se  bond  had  thus  been  passed 
away  in  payment  of  a  just  debt ;  and  not  barely,  as  has  been 
suggested,  that  he  was  only  to  warrant  that  the  4cbt  was  dw 
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ira4.  f^o^'^'^  ^?^cA  obligor^  This,  I  presume,  is  an  honest  construe* 
tion  of  the  intention  of  the  parties,  in  all  such  t|:tuisactions, 
and  such  as  will  promote  good  faith  and  fair  dealing  between 
man  and  man.  Taking  this  then  for  granted,  I  think  it  may 
very  justly  be  inferred  that  the  custom  of  making  a  blank 
indorsement  on  a  bond,  was  not  only  to  authorise  to  sue 
and  recover,  as  has  been  contended ;  but  also  to  make  what 
use  the  holder  pleased  of  it,  either  for  the  purposes  of  an 
acquittal  in  case  of  payment — or  to  make  the  indorser  fiable^ 
in  the  event  of  insolvency,  on  the  part  of  the  obligor.  The  case 
of  Russell  V,  Langstafcy  Doug,  496.  is  strong  in  support  of 
this  point,  where  it  is  laid  down,  "  that  an  indorsement  in 
'*  blank,  wnll  bind  the  indorser  for  any  sum  which  the  per- 
"  son  to  whom  he  entrusts  it  chooses  to  fill  up,  and  it  shall 
"not  lay  with  him  afterwards  to  say  it  was  not  regular  ^'* 
because  such  was  the  intent  of  the  parties.  If  such  was  not 
the  intention,  why  not  make  use  of  the  old  form  of  assign* 
ment  known  in  law,  and  of  which  the  books  are  full  of  pre- 
cedents ?  This  very  circumstance  proves  to  my  mind,  that 
this  deviation  from  the  old  at  customed  method  of  assigning 
bonds,  was  intended  to  introduce  a  new  custom,  both  for 
the  purposes  of  facility  and  security  ;  and  fully  authorised 
the  holder  to  write  over  the  name  of  the  obligee  indorsed 
on  the  bond,  a  bill  of  exchange,  or  any  thing  else  he  plea- 
sed, so  as  to  make  him  liable.  This  appears  to  me  to  be 
founded  not  only  in  reason  and  justice,  but  on  the  authority 
and  analog)'  of  sundry  adjudged  cases  in  the  books.  In  the 
case  of  Fenner  v.  Mears^  (2  Black.  Rep.  1269.)  it  is  laid 
down,  that  if  the  obligor  of  a  bond  himself,  had  put  his 
name  on  the  back  of  a  bond,  this  would  have  raised  a  new 
contract  between  him  and  the  assignee  to  whom  it  might  be 
passed,  that  he  would  pay  it,  free  from  all  discounts  or  in- 
cumbrances, as  between  him  and  the  obligee  ;  in  which  case 
assumpsit  would  lie  by  such  assignee,  against  the  obligor  on 
such  implied  agreement,  for  the  whole  of  the  principal  and 
interest  on  such  bond  ;  notwithstanding  he  might  have  had 
good  discounts  against  the  obligee,  which  must  have  been 
allowed  hign,  if  he  had  been  sued  on  the  bond  in  the  name 
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of  the  obligee.     This  case  appears  so  strong  in  point  that        i^9*- 
there  is  no  stepping  over  it.     If  then,  the  bare  putting  the       Pai'ker 
name  of  the  obligor  on  the  back  of  the  bond,  raises  a  new      Kewncdv. 
contract  between  him  and  the  holder,  and  obliges  him  to 
^pay  the  whole,  principal  and  interest,  though  he  might  have 
&ir  discounts  to  the  amount  of  the  bond  ;  surely,  with  much 
more  justice,  ought  the  obligee  in  the  case  under  consider^ 
ation,  to  be  bound  by  hi&  blank  indorsement,  to  the  holder 
for  the  amount  of  the   principal  and  interest  of  the  bond 
which  he  passed  off  for  a  full  consideration. 

There  is  the  same  reasons  for  the  law  to  raise  the  implied 
assumpsit  in  this  case  as  in  the  one  cited  ;  and  for  concluding 
that  it  was  a  new  contract,  to  repay  the  holder  in  case  of 
the  insolvency  of  the  obligor*  Indeed,  if  we  reason  from 
analogy,  the  case  is  much  stronger. 

Again,  it  is  clear  law,  that  the  intent  of  an  indorsement 
is  a  warranty  that  the  bill  shall  be  paid.  5  Sac.  '607.  Ld. 
jRaym*  181.  Str.  4,97 •  And  can  any  good  reason  be  as* 
signed,  why  such  an  indorsement  on  a  bond  should  not 
amount  to  a  warranty  that  the  bond  should  be  paid,  as  well 
as  axi  indorsement  on  a  bill  of  exchange  ?  I  confess  I  can 
see  none* 

There  is  still  another  ground,  however,  on  which  this 
case  may  be  considered,  which  is  stronger,  if  possible,  than 
any  of  the  former  ones  ;  that  is  the  equitable  ground  for  mo* 
ney  Iiad  and  received^  and  on  the  implied  xvarranty  upon 
every  sale  for  a  valuable  consideration* 

The  principal  objection  to  this  ground  has  been,  that 
choses  in  actioj}  cannot  be  sold;  and  therefore,  that  this  prin- 
ciple of  warranty  will  not  extend  to  theifn.  To  this  I  answer, 
that  both  by  the  civil  law,  and  the  common  law,  they  may  be 
soUL  I  have  already  observed,  that  in  Domat^  494*  he  says, 
that  the  assignment  of  a  debt,  which  is  a  chose  in  actiofi  is, 
as  it  were,  the  sale  of  a  debt ;  which  shews  that  the  sale  of 
a  chose  in  action  was  well  known  and  recognised  by  the 
Roman  law  ;  for  there  are  a  great  variety  of  rules  laid  down 
by  him  for  their  regulation  and  government.  By  the  com- 
mon law,  they  may  be  abo  sold  ;  and  the  case  of  Moulsdale 
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^79^       V.  Bfrckailt  Black.  Rep*  82a  is  in  point  on  this  head*  There,  ' 
one  Aubins  was  indebted  to  BirchaU  in  the  sum  of  54/*  or 
thereatK>uts,  for  goods  sold.    Birchall  being  in  want  of  ca- 
binet  work,  applied  to  Moukdale,  a  cabinet  maker,  and  offer- 
ed to  sell  this  debt  for  cabinet  maker's  goods.     Whereupon 
an  agreement  was  made,  and  BirchaU  soidy  and  MouUdak 
ffurchased  the  said  debt  of  Aubinsy  and  promised  to  give  him 
wares  in  payment ;    and    for  non-delivery  of  these  cabinet 
maker's  wares,  the  action  was  brought  to  the  value  of  them. 
A  chose  in  To  this  there  was  a  demurrer  that  this  was  a  chose  in  action, 
•old,  and  as-  and  therefore  not  assignable ;  but  judgment  was  given  for 
^'maintained  the  plaintiff.     A  writ  of  error  was  afterwards  brought,  and 
Upon  It.  j^  y^^^   removed  up  into  the  Exchequer  Chamber ;  when, 

after  solemn  argument  before  all  the  judges,  the  judgment 
was  unanimously  affirmed,  that  the  considei-ation  was  a 
good  one,  and  that  assumpsit  could  lie. 

Having  now  I  think  shewn,  that  a  debt  or  chose  in  ac- 
tion may  be  sold^  and  that  such  sale  is  a  good  consideration 
in  law  to  ground  an  assumption  on,  it  follows,  as  a  natural 
consequence,  thai  every  such  sale  must  be  governed  by  the 
same  principles  by  which  every  other  sale  is  governed.  The 
first  and  most  obvious  principle,  then,  in  every  sale  is,  that 
selling  for  a  !<ound  price  deserves  a  sound  commodity  ;  and  if 
the  thing  sold  should  turn  out  unsound,  or  good  for  nothing, 
that  then  the  purchase-money  should  be  returned  to  the 
purchaser.  Doug.  21,  This  is  the  doctrine  of  the  civil 
law,  which  has  been  incorporated  into  the  body  of  our  com- 
mon law,  as  part  of  the  law  of  the  land. 

The  reason  and  justice  of  these  principles  occasioned 
their  adoption  into  the  common  law.  They  are  not  only 
agreeable  to  the  eternal  rules  of  justice,  but  absolutely  and 
indispensably  necessary  for  the  preservation  of  fairness  and 
common  honesty  among  mankind.  Lord  Mansfield^  in  2 
Burr.  1012.  speaking  of  this  kind  of  equitable  action  for 
recovering  back  money  had  and  received  to  one's  use,  tays, 
"  T'  i .  kind  of  equitable  action  for  recovering  back  money 
"  which  ought  not,  injustice^  to  be  kept  back,  is  very  berU' 
«  ^^jf?aa/,  and  therefore  much  encouraged.     It  lies  in  all  cases 
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••  where  the  party  ought,  ex  csquo  et  bono,  to  refund.  It  lies  1794. 
^  for  money  paid  by  mistake^  or  upon  a  consideration  that 
*^faih  ;  or  for  money  got  through  imposition,  extortion,  op* 
^  presiion,  or  an  undue  advantage.  In  one  word,  the  giat 
^  of  this  action  is,  that  the  defendant,  upon  the  circumstan- 
••  ces  of  the  case^  is  obliged  by  the  natural  ties  of  justice  and 
**  equity  to  refund  the  monq/J'*  It  is  not  possible  for  words 
to  be  more  expressive,  or  language  more  forcible  than  Lord 
MmsfieU^s*  They  require  no  comment.  In  Howies  v« 
Sounders,  Cowp.  390*  the  same  principles  are  further  laid 
down  and  confirmed  by  all  the  judges  who  delivered  their 
opinions,  seriatim,  on  that  important  occasion.  I  shall  not 
here  repeat  them,  but  shaU  content  myself  by  referring  to 
them. 

From  all  these  authorities,  and  from  the  best  view  I  have 
been  able  to  take  of  this  subject,  whether  it  is  considered  on 
the  imjdied  undertaking,  the  nature  of  the  blank  indorse- 
ment ^authorising  the  par^  to  fill  it  up  with  a  bill  of  ex- 
change, or  on  the  equitable  ground  for  money  had  and  re*  ^ 
ceived  to  the  plaintiff's  use,  it  is  my  opinion  that  the  action 
win  lie,  and  that  judgment  should  be  for  the  defendant. 
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Richard  Gilbert  Wall  against  The  Court  of 

Wardens.* 


An  insolTent       UPON  a  motion  for  a  prohibition.    The  plaintiff  had 

debtor,      wlio  ^  "^  ^  ^ 

fairly  yid  ho-  bccn  convictcd,  in  the  court  of  wardens  for  the  city  of 
up  all  his  es-  CharlcstoTtj  of  Selling  spirituous  liquors,  and  fined  50/.  for 
fects    to   hig  ^h^  offence,  under  the  terms  of  the  act  for  regulating  tavern 

creditors,  and   i;-.-,,^^-    fcp 
takes  the  be-   "CenscS,  KC. 

insoiventde^bT  *^*  ^**  afterwards  taken  on  a  ca.  sa,  and  sent  to  gaol ; 
or*s  aot,  if  for  but  being  unable,  by  losses  and  misfortunes,  to  pay  the  fine, 

ever        after- 

wards  dia-  he  applied  for  and  obtained  the  benefit  of  the  insolvent 
his  ^ng  ml  debtors'  act,  and  delivered  up  what  property  he  had,  agreea- 
thS^'aec^pu  We  to  the  directions  of  that  law- 

5Kid^of  **hii  After  the  expiration  of  the  year  and  a  day  from  the  time 
propertj.        of  his  discharge  under  the  insolvent  debtor's  act,  a  writ  of 

ft 

*  This  eaie  oaght  to  have  eome  in  among  those  of  1792*  but  by  some  aed- 
dentor  other  it  was  omitted  to  be  inserted  in  its  proper  place. 


I 


OF  TBE  STATE  OF  SOUTH-GAROX.INA.  445 

icireftiiias  was  iaSnied  agamst  him  by  ^  eourt  of.  wardens,  ia^»  . 
in  order  to  renew  the  judgment  on  the  conviction,  and  ^•^"^''^^^ 
charge  him  a  second  time   in  execution  for  the  above  50^  v. 

The. present  was,  therefore,  a  motion  for  a  prohibition  to  w^^ns. 
that  court,  to  restrain  it  from  proceeding  further  in  the  case, 
on  the  ground  that  a  person  once  taking  the  benefit  of  the 
iiisolvent  debtor^s  act,  and  giving  up  all  his  effects,  was  for 
ever  discharged  from  every  demand  for  which  he  was  sued 
or  imprisoned* 

On  behalf  of  the  court  of  wardens,  it  was  contended,  that 
the  insolvetit  debtors'  act  never  intended  to  discharge  the 
debtor  entirely  from  the  demand,  only  to  give  him  indul- 
gence to  raise  the  money  for  which  he  was  sued;  and 
therefore  it  prevented  any  person  from  suing  auch  debtor 
for  one  year  and  a  day- after  the  discbarge  ;  but  it  did  not 
follow  that  every  creditor  was  obliged  to  sue  at  the  expira- 
tion of  that  time:  some  might  indulge  him  to  a  much  longer 
period,  and  still  recover ;  though  every  one  might  sue  after 
that  time  if  he  chose. . 

For  the  plaintiff,  Wally  it  was  urged,  that  such  a  construc- 
tion as  the  corporation  insisted  on,  would  be  so  far  from 
living  relief  to  an  unfortunate  man,  who  had  parted  with 
evety  shilling  he  had  in^thewBrkl,  on  hi$  coming  out  of 
gaol,  and  who  was  about  to  begin  the  world  anew,  would 
in  fact  be  tantalizing  with  nusfortuae,  and:  msd&ing  htm  the 
sport  of  every  rigorous  creditor  who  chose  lo  renew  hid  suit 
at  the  expiration  of  every  year,  and  day  during  his  lifsf 
That  it  would  damp  all  csnterprise  and  industry  whieh.aii 
active  man  was  still  capable  of  extorting  at  aay  future  pe- 
riod ;  and  woqld  prevent  the  akl  .and  interposition,  of 
friends  who  might  afterwards  be  disposed  lo  serve  him  by 
living  htm  a  ocedit;  letidiflg  money,  or  otherwise  asnsting 
Um,  which,  it  was  said,  was  ooetrary  to  the  spirit  and 
meaning  of  die  insolvent  defacor^s  act. 

*The  Court  took  time«  to  conaider  of  cfais  case,  and,  after 
vaatmie  delibenitiuiii  was  of^nien,  tliafe  aJman^wfao^  watln 
<mt  fraud  or  .GOticealment  of  any  part  o£  his  estate  a^d  e&cts^ 
gives  up  his  all,  and  cc^mes  out  of  gaol  under  the  insolvent 
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ms.       d«btor*> act, b far mtt  d»«lui»ged  frow ihc  dwu— di offci» 
*-;;:;^    «itageredkof^ordio.eacce|)t»«ofdivid»dtofhk^ 

T.  and  effects* 

WAKtena.  '^  hat  the  intentioii  of  the  act  was  to  give  effedUnai  reSef 
to  poor  unfortonace  debtofB  ;  said  not  m  temporary  cm^  that 
W€>uld  again,  in  so  short  a  tiflne  as  a  year  and  day,  put 
them  in  the  power  of  rigorous  creditors.  That  die  act  co»* 
eenpbited  three  different  classes  of  creditors— ^Co  w4t :  !• 
Suitors  or  suing  creditors.  2.  Those  coining  m  aad  oo- 
cepting  of  a  dividend  of  the  insolvent  debtor's  estaffe  and 
effects.  3.  Those  who  had  neither  sued  nor  chose  to  ac« 
eept  of  a  dividend. 
ThoBc  credit-      That  the  clsuse  of  rekate  and  dischartre  in  the  act,  re* 

ors  who  have  o  » 

neither  me(\  kttcd  Only  U)  the  two  first  dasses  ;  but  the  third  class,  who 
debtor,  nor  had  neither  s«ed  nor  accepted  of  a  dividend,  was  nrereas^ 
dh^^ndofiiis  ^  ^^^^  suiug  until  twclvc  Riottths  and  a  day  next  after  such 

froia    suing        Xhat  this  was  the  intent  and  fineaoinc  of  the  act,  is  nani- 

him    antil    a  o  ^ 

yearand  a  Hay  fest  from  the  10th  and  11th  clauses  of  it,  which  will  fully 

from  the  time  ^  _  •   .        i  .  .  m«  • »      • 

of  such  dis-  eonhrrn  and  ejquam  this  construction.     The    lOih  clause 

*^^^'  enacts,  that  the  act  of  limitations  shall  net  run  against  sudi 

They  may,  creditors  as  had  not  wed,  or  accepted  of  dmdtnds^    And 

however,  ■  •^ 

prove  Uielr  the  1 1th  claose  gives  such  eredkore  a  power  to  prove  their 
gainst  which  demands  in  the  court  where  the  insolvent  debtor  shottld  OfN 
I^r  ^"^r^^  pty  foi*  discharge ;  and  enacts,  that  a  certificate  of  die  cleric 

afterward,  be   ^f   ^^  ^^^   ^jj^^^  ^Xm9C^  fec  OOffclnSlve    CVkleBCe  Of   t^ 

debt,  against  which  the  statute  of  Kmitattons  shoidd  not  be 
a^bur.  There  is  noie4me  syiliMe  said  in. either  of  Asse  two 
last  efanises  abouf  the  suing  or  {Cceeptiing  c^d)toi«»  Atfd4i 
in  any  p«t  of  she  acs,  sttbse(|Uent  to  ti)e  di«sllarg«^,  it  hod 
Gonndered  their  den^nda  as  ,stiU  in  existence^  they^wouhi 
iuvre  been^incnttoBed  in  tbeclauBe  Which  says  dietiaaicataon 
actr  should  not  be  a  bar  t)»  tho-oihei^  cvedinips  ^  and  to*  pnWe 
which,  this  kind  of  ex  parte  testiitionf  was  to  be.  eonehl^ 
aive.  It  is.  evident^  dttneCoRy  from  djak  mksmct  <of  •  the  act 
ini  thoss.itwo  -datttos,  nespecfing'  th»'  twio  fimt  classi9s^^<^ 
Ctedfltors,  as-wieU^is^franvthegeheial  %cope  a»id  <iesigih  df 
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ky  die  fim  feiMCtiiig  dttise  of  cHachat^s  took  kave  of  them 
for  every  tuid  considered  dieir  denuoida  as  lotaUy  extki* 
guiahed*  > 

Csixr  Justice,  Waties  and  Bat,  Judges,  present, 
who  ocdered  that  a  prohibition  should  issue. 

Mr.  Justice  Gmmke  was  present  at  part  of  the  aiigu- 
foent,  and  at  first  doubted,  but  afterwards  concurred  with 
the  three  other  judges. 

Mr.  Justice  Burks  was  absent  at  New^Tork  when  this 
argument  came  on ;  but  has  since  agreed  in  opinion  with 
die  Cbiet  .  Justice  and  other  judges ;  so  that  this  may 
now  be  considered  as  the  unanimous  opinion  of  the  whole 
court. 

Harper^  for  the  motion. 

Lte  and  Marshall^  against  it. 
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Wall 

V. 

Court  of 

'Wardeos. 
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RuAssu.  agaiMt  Litb^ow* 


Jamtary 
Term. 


DEBT  on  a  bonj*    The  defcndant,  JJtkgow^  signed    An  tanpieA 
the  bond  on  which  tUs  suit  was  instituted,  together  with  diaoonntm 
three  olben,  to  the  nminal  plamtifF,  SutsiO.    Itis  joiAt  t^  J^^^ 
"««««verJ.  ^^'^^ 

IWs  bond  was  afinrwarda  assigned  by  Rumell  to  the  kte  i^^^* 
QA»  Ker^kaWy  for  a  v^uahle  bowidefadon,  and  b  now  in 
the  hands  of  his  trustees,  the  bona  fide  holders,  who  direct- 
ed this  suit  to  be.  commtn^^d  againsi  the  defendaae.  After 
tfie  asaigomeiK  d  this  bond  to  Cot*  JusraAoitf,  and  long  be- 
fore thft  opmaAneeBHent.  of  this  ai^on,  WiViam  Ancntm^ 
iHt^  hekk  eft? end  of .  Kfr^thamf^  bmds,  ^nd  more  than  thr 
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1795.        amount  of  the  one  on  which  this  tuit  it  founded, 

them  over  to  the  defendant,  Lithgow^  for  a  valuable  con* 
sideration.     So  that  the  real  question  was,  whether  Ker- 

11  gow.  ^jiQ^^g  bond  in  the  hands  of  LithgoWy  the  assignee,  can  be 
set  off  and  discounted  against  his,  Hthgonufs  bond,  in  the 
hands  of  Kershaiv*s  trustees  in  the  present  action,  or  not  i 

The  cause  was  tried  at  Camden^  before  Burke,  J.  who 
was  of  opinion,  that  the  bonds  in  the  hands  of  the  defend* 
ant,  could  be  legally  set  off  in  the  present  action,  and  di- 
rected the  jury  to  that  effect,  who  found  a  verdict  accord- 
ingly. 

The  present,  therefore^  was  a  motion  for  a  new  trial,  on 
the  ground  of  misdirection  in  the  judge* 

Pincknjey  and  Fordy  for  the  motion. 

Pringk^  contra* 

In  support  of  the  motion  it  was  generally  contended,  that 
under  our  discount  law  these  bonds  could  not  be  set  off  i 
because  not  between  the  same  parties.  That  a  man  could 
not  give  in  evidence  the  right  of  another •  That  an  assignee 
could  not  sue  in  his  own  name;  and  if  he  could  not  main' 
tain  suity  he  could  not  give  it  in  evidence  by  way  of  {Ss^ 

ft 

count.  It  was  next  urged,  that  our  discount  law  followed 
the  principles  of  the  British  act  of  parliament  relative  to 
mutual  debts,  and  ought  to '  have  the  same  construction* 
And  lastly,  that  no  judgment  could  be  entered  xtp  under 
our  discount  law,  in  case  the  verdict  should  stand  for  the 
overplus,  or  sum  which  the  bonds  in  the  defetidan<fs  hands 
exceeded  that  due  on  the  bond  on  wluch  this  action  was 
founded*  .  -  .' 

For  the  defendant,  it  was  Ireplied,  that  th^re  was  a  great 
difference  between  the  British  act  of  pariitiment  relative  to 
setting  off  muttial  d^bts,  and  out  discount  law  of  1^59* 
That  in  the  one  case,  the  matters  and  things  pleaded,  mtibi 
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be  between  the  same  parties,  and  presupposed  mutual  trgs. 
dealing  between  them.  Whereas  our  discount  law  was 
upon  a  much  broader  basis,  and  embraced  a  variety  of 
transaction^  which  were  never  contemplated  by  that  act ; 
and  expressly  declares,  that  ^  any  account,  reckoning,  de- 
^  mand,  causcj  matter^  or  things  which  the  defendant  has 
^^  in  his  mvn  rigkty  shall  and  may  be  given  in  evidence,  by 
"  way  of  discount,  against  the  plaintiff^s  demand."  That 
these  terms  were  the  most  comprehensive  the  mind  could 
well  form  an  idea  of,  and  included  all  claims  of  whatever 
nature  which  a  man  had  or  could  have,  either  originally 
with  the  plaintiff  himself,  or  by  assignment  or  transfer  from 
any  third  person.  All  that  the  law  required  was,  that  the 
right  should  be  in  the  defendant.  It  was  perfectly  im- 
material how  it  accrued  to  him.  That  the  assignment  of  a 
bond  transferred  the  right  from  the  obligee  to  the  assignee^ 
and  from  that  moment  the  right  became  vested  in  the 
assignee  only,  (l  Diirn.  &f  EasU  619.  621.  4  Do.  340.) 
so  much  so,  that  no  payment  to  the  obligee,  after  notice  of 
the  assignment,'  was  good ;  and  if  the  obligor  should  pay 
it  after  such  notice,  he  must  pay  it  over  again  to  the  as- 
signee. This,  therefore,  proved,  that  the  right  was  as 
much  in  the  assignee  as  if  the  bond  had  originally  been 
made  payable  to  him  ;  and  if  so,  then  it  came  both  under 
the  letter  and  spirit  of  our  discount  law.  That  with  regard 
to  the  entering  of  judgment  for  the  balance  due  the  de- 
fendant, it  was  •ii^remely  questionable  how  far  the  act 
would  warrant  any  such  entry.  1  hat  it  was  e3q)ressly 
against  the  principles  of  the  common  law ;  and  that  all  the 
defendant  wished  in  the  present  case,  was  a  confirmation 
of  the  verdict,  by  which  he  should  be  for  ever  released 
from  the  demand  of  the  plaintiff. 

Per  tot.  Cur.  By  the  assignment  of  a  bond,  a  benefi- 
ciary interest  passes  to  the  assignee  ;  and  from  that  moment 
he  becomes  not  only  entitled  to  the  paper  and  the  wax,  (as 
the  old  law  terms  it,)  but  abo  to  the  money  mentioned  in 
it.     No  payment  to,  or  release  from,  the  obligee,  will  dis- 


440 


1795. 


CASES  IN  THE  SUPERIOR  COURTS 

charge  the  obligor,  after  notice.  He  inu3t  pay  it  to  the 
signee  only.  The  right  to  the  money,  which  is  the  e$$€me 
of  the  things  passed  by  the  assignment,  is  as  completelgr 
vested  in  the  assignee,  as  if  the  contract  was  originally 
made  with  him,  and  the  bond  and  assignment  are  only  the 
evidences  of  this  right.  This  kind  of  right  comes  Uieralhf 
under  the  words  of  our  discount  law,  which  is  much  more 
extensive  and  comprehensive  than  the  British  act  respecting 
mutual  debts.  Indeed,  justice  and  policy  both  require  that 
a  liberal  construction  should  be  given  to  this  act,  in  cases 
similar  to  the  present:  otherwise,  persons  in  insolvent  cir* 
cumstances,  might  recover  their  demands  against  those  m 
good  circumstances,  while  the  solvent  one  would  remaia 
remediless.  A  discount,  therefore,  is  the  fairest  way  of 
doing  justice  to  all  parties. 


The  Court  declined  giving  an  opinion  respecting  the  pro* 
priety  of  entering  up  a  judgment  in  favour  of  the  defend- 
ant,  for  the  surplus  of  the  bonds  in  his  hands,  as  it  appear* 
ed  extremely  doubtful  whether  the  act  would  warrant  it,  not- 
withstanding a  practice  to  the  contrary. 

Judgment  for  defendant. 


January 
Term. 


GoDDARD  agcinst  Luby. 


An  dispates  CASE  for  slanderous  words.  On  motion  made,  a  non- 
French  citi.  suit  was  ordered  by  the  court,  as  the  parties,  plaintiiF  and 
determined     defendant,  were  French  citizens* 


by  Uie  French 
eooual. 


By  the  12th  article  of  the  convention  between  jFra/icr  and 
Americoy  for  defining  the  functions  of  consuls,  &c  it  is  de» 
clared,  ^^  That  all  disputes  between  the  subjects  of  his  most 
*^  Christian  Majesty  in  the  United  States^  or  between  the 
^^  citizens  of  the  United  States  within  the  dominions  nf  the 
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^^  most  Christiaii  King,    &c.  shall  be  determined  by  their 
'^  respective  consuls  and  vice-consuls,  either  by  reference 
^  to  Kvbitralors,  or  by  a  summary  judgment  without  costs." 
Under  the  construction  of  this  article. 
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The    Court  (present,  Grimke  and*  Waties,  Justices) 
referred  the  parties  to  the  French  consul  for  redress. 


Johnston  against  The  Corporation  of  Charleston. 

THIS  was  a  rule  obtained  to  shew  cause  why  a  mandu' 
mus  should  not  issue  to  the  cor|)oration  of  Charleston^  to 
restore  the  plaintiff,  who  had  been  displaced  as  a  warden  of 
the  city.  It  appeared  that  Johnston  had  been  returned  a 
wardcm  of  die  city,  and  had  been  sworn  in  and  taken  his 
seat  at  the  city  council  board  ;  but  that  a  scrutiny  was  after- 
wards demanded  by  his  antagonist  at  the  election  ;  and  upon 
such  scrutiny,  it  appeared  that  several  votes  had  been  giv- 
en by  persons  not  entitled  to  vote — ^which  votes  the  city 
council  had  directed  should  be  taken  from  the  candidate 
who  had  the  highest  number  of  votes,  which  being  done, 
t  left  it  dubious  which  had  the  greatest  number  of  goo:! 
votes  :  upon  which  it  was  proposed  in  the  council,  to  swear 
the  voters,  or  to  compel  them,  individually,  to  declare  for 
whom  they  voted.  This,  however,  was  overruled  in  the 
council,  and  the  election  was  declared  void,  and  a  new  one 
for  the  ward  was  directed  ;  when  Mr.  FurceilwsLS  returned 
duly  elected  in  the  room  of  the  plaintiff.    * 

The  application  for  a  mandamus  to  restore  the  plaintiff  to 
his  seat)  was  on  these  grounds  :  First,  that  the  city  coun- 
cil had  no  right  to  scrutinize  into  the  election  of  a  warden ; 
for  that  the  return  of. the  managers  was  final*     Secondly, 


Junuw:y 
Term. 


T!ic  cily  cor- 
porntion  have 
•A  r'l^Ul  to  scni- 
tir.izc  into  the 
flections     of 
its  members  ; 
but  have    no 
|>o\vcr  to 
swear  persons 
in  order  to  as- 
cei*taiii  for 
which    candi- 
date the   bud 
voles     were 
given. 


Vol.  I. 


3    Iv 


JohnKion 
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1795.  thftt  if  ihey  had  the  right,  they  ought  to  have  called  upon 
the  voters  t9  declare  upon  oath,  for  whom  they  indmdttal* 
V.  ly  voted,   in  order  that  it  might  have  been   aseerlainrd 

tion  of  which  of  the  candidates  had  the  greatest  number  of  good 
votes.  And,  thirdly,  that  even,  supposing  the  election  had 
been  obtained  by  improper  votes  ;  yet,  as  the  present  appli- 
cant had  been  received  as  a  member,  and  had  taken  the 
oath  of  office,  this  was  such  a  recognition  of  his  right,  that 
the  city  council  could  not  afterwards  displace  him. 

The  Courts  (all  the  Judges present^^  after  hearing  counsel, 
were  unanimously  of  opinion,  that  the  city  council,  in  the 
first  instance,  had' the  power  of  scrutinizing  into  the  elec- 
tion of  their  members,  and  that  this  right  was  incident  to 
all  elective  bodies.  But  that  if  they  abused  their  power,  or 
did  injustice,  then  this  court  would  interfere,  and  see^  that 
justice  was  done.  That  with  respect  to  their  swearing  the 
voters,  or  compelling  them  to  declare  for  whom  ihev  gave 
their  votes,  it  was  a  kind  of  inquisitorial  power  unknown . 
to  the  principles  of  our  government  and  constitution,  and 
might  be  highly  injurious  to  the  suffrages  of  a  free  people, 
as  well  as  tending  to  create  cabals  and  disturbances  between 
contending  parties  in  popular  elections.  As  to  the  mode 
adopted  by  the  council  in  deducting  the  bad  votes  from  the 
highest  candidate,  it  was  perhaps  the  best  general  rule  that 
could  be  adopted  :  for  if  after  such  deduction,  he  had  sdlla 
Majority',  then  his  election  would  stand  unimpeached  ;  but 
if  after  the  deduction,  the  next  candidate  had  an  equal  or 
greater  number  of  votes  than  the  other,  so  as  to  make  it  a 
doubtful  case  which  of  them  really  and  truly  had  the  great- 
est number  of  unquestionable  votes ;  then,  according  to  the 
principles  of  a  free  government  and  the  rights  of  the  peo- 
ple, it  ought  to  be  sent  back  to  the  people  at  large  to  deter* 
mine  finally  on  the  point  I'hat  as  to  his  being  sworn,  it 
could  not  alter  the  case  ;  for  if  he  was  not  duly  elected,  be 
ought  not  to  have  taken  his  seat ;  and  the  mere  act  of  being 
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sworn  in,  which  was  founded  on  a  supposed  right,  did  not        tT9S. 
giiFc  him  a  real  one,  which  muftt  have  depended  on  the     Tj/^ 
dimce  of  the  people  of  the  ward. 


Rule  discharged! 


The  Coqtora- 
tion  of 
CbarlestOD. 


Smith  against  The  Sheriff  of  Charleston 

District. 


January 
Term. 


UPON  a  motion  for  the  sheriff  to  restore  sundry  negro 
slaves  who  had  been  seized  as  the  property  of  Barnard Beek* 
man^  at  the  suit  of  Arthur  Bardeleben. 

Pinckney  stated,  that  the  plaintiff.  Smithy  was  the  ^^^v^ 
dizn  o(  Charles  Beekmariy  the  son  oi  Barnard  Beekman^  and 
owner  of  the  house  and  lot  occupied  by  his  father ;  and  that 
the  negroes  in  question  had  been  seized  and  sold  for  house- 
rent  due  by  the  father  in  1793  ;  at  which  sale,  the  plaintiffii 
Smithy  was  a  fair  and  bonajide  purchaser.  He  admitted  that 
there  had  been  an  execution  lodged  in  the  sheriff's  office  pre<p 
vious  to  the  seizure  against  Barnard  Beekman^  at  the  suit  of 
Bardeleben^  But  he  contended  in  support  of  the  motion,  that 
under  the  statute  of  Anne^  where  levies  are  made  on  premi- 
ses where  rent  is  in  arrear,  that  the  sheriff  is  bound  to  pay 
one  year's  rent ;  and  that  the  negroes  in  question  were  hot 
more  than  the  value  of  a  year's  rent,  which  was  estimated 
at  130A  and  the  negroes  sold  only  for  127/. 

Rutledge^  Pringk  and  Desaussure^  were  for  the  defend- 
ant, and  contended,  that  as  no  rent  or  spedfic  sum  had 
been  reserved,  either  by  deed,  writing,  or  parol,  there 
oould  be  no  distress.  For  in  order  to  authorise  a  distress 
a  sum  certain  must  be  reserved  and  made  payable,  either  by 
deed,  some  instrument  of  writing  signed  by  the  party  charge- 
able, or  by  some  parol  agreement.  And  that  as  no  deed 
or  agreement  was  alleged  or  proved   in  this  case,   none 


No  distress 
can  be  niAde 
for  rent,  an- 
tess  some  »/v- 
c[fc  sum  be 
lesonecl  in  a 
deed,  or  by  pa^ 
ro/,  fctc.tbr.u^h 
assumpsit  will 
lie  for  use  and 
occupation, 
kc. 

Tlie  bai'c  re- 
cital in  a  bill 
of  sale  made 
in  pursuance 
ofailislrt  as,  is 
nopn'ofoftlie 
exsi-tcnce  of 
least-,  }&c.  vide 
SmithsJachs^ 
ante. 
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1793.        could  be  presumed ;  that  as  Dpne  could  euher  be  presumed 
^"'^^Xi^   ^^  piovedv there  could  be  no  distress  IcgaUy  wade  ;  and  if 
rV'  .«.  .  i>o  distress  could  be  made,  then  there  could  be  no  legal  aale> 
Chaiioston.     or  tiUe  in  the  present  plaintiflf.     That  even  supposiog.  rent 
**  really  due,  ^  the  sum  was  uncertain  :  the  quantum  xvas  matter 

of  fitct  proper  for  a  jury  ;  and  until  that  was  ascertained,  it 
could  never  be  known  to  what  extent  the  tenant  was  charge 
able.  7  hat  the  statute  of  Anne  expressly  relates  to  a  year's 
rent  reserved  hi/  Icase^  and  did  not  extend  to  unaac^tained 
sums  for  the  itaeand  occupatioru  T^ey  relied  on  2  Bac.  107. 
/7.  359.  Wood'^s  Imt.  385i.  Stat.  Ann*  Smith  v.  Jacks^ 
ante.  They  also  insisted  that  by  the  lodging  of  the  exe- 
•  cution  at  the  suit  of  Bardeleben^  which  was  prior  to  the  sei- 
zure for  rent,  the  property  was  devested  out  of  Barnard 
Beekman^  and  transferred  to  the  sheriff;  ac^d  that  the  i%e« 
groes  being  accidentally  on  the  premises  afterwards,  did  not 
make  them  liable  for  rent.     Bull  w  Horlbeck^  ante, 

Pinclinaj\  in  reply,  compared  the  rent  due  on  this  occa- 
siou  to  a  rent'Charge^  which  he  said  was  very  different  from 
rent  reserved  on  a  lease,  and  this,  hexontende4i  would  war- 
rant the  distress  and  sale,  although  there  was  no  lease* 
Besides,  suid  h<^>  the  sheriff  ^s  bill  of  sale  (that  is,  the  ciiy 
sheriff's,  for  he  made  the  distress  and  sale  of  the  aegroea) 
states,  that  the  distress  was  for  one  year's  rent,  130/.  due 
previous  to  the  sale,  which  he  compared  to  an  agreementt 
or  voucher,  that  tha  130/.  had  been  the  specific  sum  reserved 
for  one  year's  rent. 

Bif  the  66z/r^,  unanimously,  (all  the  judges  present.),  No 
distress  for  rent  can  be  made,  unless  a  specific  sum  be  re- 
served, either  by  some  lease^  deedy  agreement  in  writings  or 
by  parrJ^  though  asaumpait  will  lie  for  the  use  and  occupa- 
tion ;  in  whith  case,  the  qumtum^  or  sum,  must  be  fpuc^ 
by  a  jury.  This  point  has  been  determined  in  the  ca^e  oi 
Smith  V.  fack^Hy  ante.  And  as  it  does  not  appear,  iii  this 
case,  that  any  sum  has  been  reserved  by  deed  or  by  paroJff, 
the  distress  was  irregular,  and  bein^  irregular,  all  the  pror 
ceedings  under  it  were  void,  aod  <:o|isequendy  no  title.  couUL 
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be  derived  firom  it*     This  cannot  be  compared  to  a  rent*        i79s. 
charge^  which  is  generally  an  annuity  issuing  out  of  lands,     ""f^^^**^ 
with  a  clause  of  distress  for  n<Mi*payment.     And  it  is  called  v. 

a  rent-charge  because  the  lands  are  charged  with  distress  charicstou. 
by  the  express  grant  or  provision  of  die  parties,  (4  Bac* 
.336«)  which  by  no  means  appears  in  the  present  case.  And 
as  to  the  recital  in  the  bill  of  sale  made  by  the  city  sheriff, 
it  is  no  proof  whatever  of  the  existence  of  a  lease,  or  of  any 
agreement  by  which  this  sum  o(  130/.  was  reserved. 

Motion  discharged. ' 


'<> 


The  Executors  of  Rippon  against  The  Executors  of         janwin' 

TOWNSEND.  '^'*"" 

THE  point  submitted  to  the  court  in  this  case  was,  whe*  Notes  of  iiand 
ther  notes  of  hand  are  on  a  footing  with  bonds,  and  to  be  ^ofi789^ 
paid  in  average  and  proportion  with  them,  in  case  of  the  ?/^g  "^  *^ 
insolvency  of  an  estate*     It  turned  upon  the  construction  of  ^^^  ^e  v^^ 

.  .      »n   the  order 

the  tweilty-sixth  clause  of  the  executors  laxu^  passed  in  |n«scribed for 
1789,  which  enacts,  ^^  that  debts  due  by  any  testator  or  in-  cun.rnou  biw. 
"  testate  shall  be  paid  in  the  following  order,  to  wit : — ^fu-  "I^H^l^  "JJ,^ 
"  neral  and  other  expenses  of  the  last  sickness  ;  charges  of  ^ip^^  etJcZ 
"  the  will  or  administration  ;  next,  debts  due  to  the  public  ;  'o»*»  *//'"''^'- 

*  son  v.  The  .id- 

^  next,  judgments,  mortgages,  and  executions,  the  oldest  ministnuor  of 
'^  first ;  then,  bonds  or  other  obligations  ;    and  lasdy,  debts     *''*' 
"  due  upon  open  accounts,"  &c. 

On  the  one  hand  it  was  contended,  that  the  legislature 
meant  to  class  bonds  and  notes  together,  and  to  put  them  all 
<in  the  same  footing,  and  to  include  them  all  under  the 
term  **  obligations ;"  and  the  more  especially  as  notes  of 
hand  are  no  where  mentioned  in  the  clause,  though  open 
accounts  arc  ;  and  that  wherever  the  sense  of  the  legisla- 
ture could  he  cdlected^  it  was  the  duty  of  the  court  to  give 
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ir9s.  such  a  construction  to  the  act  as  was  most  conformable  to 

^P^  such  inttntion. 

Exec  itois  Q„   ji^g  Other  hand  it  was  urged,  that  no  such  intention 

Townscnd's  was  apparent  in  the  act  ;  and   ahhough  the  clause   is  silent 

K\ccuiurs. 

about  notes  of  hand,  yet  they  must  still  remain  where  tncy 
were  at  common  law,  and  mast  be  ranked  with  other  pnv 
mises  and  assumptions.  That  the  word  ^^  obllj^atron^^  wbs  z 
term  well  known  at  law  to  be  a  deed  under  seal,  which  con- 
stituted a  specialty ;  and  this  kind  of  deed  or  instrument 
always  had,  from  time  immemorial,  a  preference  Xoassitmp' 
sits.  That  it  was  a  maxim,  wherever  a  term  is  made  use  of 
in  a  statute,  it  shall  receive  such  a  construction  as  it  was 
^known  to  have  at  common  law  ;  6  JtJod.  143.  and  that  the 
court  was  bound  to  give  it  this  construction,  and  could  not, 
by  implication  or  intendment,  suppose  that  the  contrary  was 
the  real  intention  of  the  legislature. 

After  hearing  the  arguments  of  counsel  on  both  sides,  the 
Chif.f  Justicr  delivered  the  opinion  of  the  court  in  the 
words  following  : 

The  question  in  this  case  is,  whether,  on  a  deficiency  of 
assets,  promissory  notcs^  given  since  the  exerutor*s  act  of 
March^  1789,  are  to  be  paid  in  average  and  proportion  with 
bonds  given  since  that  period  ?  And,  on  mature  considera* 
tion,  we  are  of  opinion  that  notes  now  hold  only  the  same 
rank  which  they  did  before  the  act  passed. 

It  has  been  contended  that  the  legislature  meantto  place 
them  on  a  footing  with  bonds,  and  a  conversation  has  been 
mentioned,  which  passed  between  the  members  of  the  house 
of  representatives  who  brought  in  the  bill  ;  but  the  court 
can  pay  no  regard  to  this  information — ^it  must  not  weigh 
with  us  in  our  judicial  capacities  ;  the  act  must  be  con- 
strued by  what  is  found  in  the  act  itself,  and  not  by  any^ 
thing  extraneous.  There  is  nothing  in  the  act  which  indi^ 
cates  such  was  the  intention  of  the  legislature.  If,  indeed, 
at  the  time  of  passing  the  act,  nothing  but  a  bond  was  called 
an  obligation,  from  the  necessity  of  giving  efficacy  to  the 
tvord  obligationsy  which  otherwise  would  be  an  expression 
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without  meaning,  we  might  have  been  inclined  to  say  that        1795. 
the  legislature  meant,  by  that  word,  any  writing  signed  by    ^^tJT^^^^ 
the  party  acknowledging  the  debt,  although  such  writing     Exocutors 
was  not  sealed.  But  the  word  obligation  is  a  technical  term,    Town.scnd's 
which,  m  Its  legal  and  proper  meaning,  signihes  a  contract 
tinder  seaL     Pepal  bills,  a  covenant,  a  charter-party,  an  in- 
denture, are  obligations  ;  there  is,  therefore,  no  necessity  to 
construe  a  note  to  mean  an  obligation,  in  order  to  make 
sense  of  this  act.     The  words  *'  bonds  or  other  obligations*^ 
may  well  read  thus — bondi'  or  other  contracts  under  seaL    If 
we  once  admit  of  suppositions,  we  may  suppose  any  thing ; 
and  one  judge  may  suppose  one  thing,  and  another  judge 
another  thing.     We  have  no  rule  to  govern  us,  but,  con-, 
struing  the  act  according  to  the  legal  and  technical  meaning, 
we  stand  upon  firm  ground. 

It  was,  some  time  ago,  determined  by  this  courif  under 
the  county  court  act,  which  declares  that  ^^  notes  should 
"  constitute  specialty,"  that  they  were  made  specialty  only 
for  the  purpose  of  bringing  an  action  of  debt  upon  them  in 
the  count)'  courts,  so  that  you  might  join  notes,  bonds,  and 
contracts,  under  seal,  in  one  acjtion  of  debt  in  the  county 
ccuMs  ;  and  1  believe  no  attorney  has  ever  thought  of  doing 
so,  or  of  bringing  an  action  of  debt  on  a  promissory'  note, 
in  this  court. 

To  shew  that  the  legislature  did  not  mean  to  make  them 
specialty  for  the  purpose  of  being  paid  on  a  deficiency  of 
assets,  in  average  with  bonds,  let  us  refer  to  the  act  respect- 
ing bills  of  exchange.  That  adt  declares  that  in  such  case 
foreign  bills,  which  are  protested,  shall  be  on  a  footing  with 
bonds.  Now,  if  the  county  court  act  had  made  bills  and  notes 
specialty,  for  the  purpose  of  putting  them  on  a  footing  with 
bonds,  (here  would  have  been  no  occasion  for  the  latter  act ; 
and  even  that  act  does  not,  in  this  respect,  affect  any  but 
foreign  bills— it  leaves  other  bills,  as  well  as  promissory 
notes,  on  the  same  footing  as  they  were  before. 

Let  us  consider  what  the  law  was  before  the  act,  with 
respect  to  the  order  and  rank  of  the  debts  of  a  deceased 
person.    By  the  common  law,  debts  ranked  in  the  following 
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1795.  order  :  1.  Debts  on  record.  2.  Debts  by  specialty.  3* 
"'^•'^^^  Debts  without.  The  executor's  law  of  1745,  made  no  al- 
KxcciiUirn  tcration  in  the  common  law,  except  that  persons  who  ob- 
To^iminra  taint:d  administraiiod  as  principal  creditors,  should  not  pre* 
ftr  one  creditor  to  another,  in  equal  degree.  Before  that 
act,  a  preference  might  be  given.  But  witj;i  respect  to  the 
oi  der  of  debts,  it  stood  always  in  Uiis  country  on  the  com* 
mdn  law,  and  did  not  depend  on  any  act  of  assembly. 
What  has  this  act  of  1789  done  ?  It  seems  to  have  been 
the  object  of  that  act  to  bring  and  take  into  one  view,  all 
'  the  laws  with  respect  to  wills,  the  duty  of  executors,  and 
the  distribution  of  assets.  Accordingly,  it  re-enacts  the 
law  taken  from  the  statute  of  frauds,  which  declares  the 
requisites  of  a  will  ;  it  shews  the  order  in  which  debts  are 
to  be  paid,  mostly  as  they  were  before  the  act,  and  with 
very  little  alteration  ;  charges  of  the  last  sickness  are  indeed 
put  on  a  footing  with  funeral  charges;  and  recapitulates 
the  several  kinds  of  debts.  It  does  not  mention  the  words 
promasory  notes ;  and  from  that  circumstance  it  has  betn 
argued,  that  if  notes  do  not  come  under  the  Mord  cbUi^ationft^ 
they  arc  left  unpi  o\  idcd  for,  and  therefore  arc  net  to  be 
paid  at  all.  But  this  consequence  does  not  follow  ;  fo^s 
ihey  are  not  excluded  by  the  act,  they  hold  the  same  right 
wnd  rank  \s  hlch  they  did  before.  It  is  of  great  consequence 
to  every  free  country,  that  the  laws  should  be  fixed  and 
settled  ;  and  that  when  they  are  so,  and  generally  known 
and  understood,  that  they  should  not  be  changed  by  im- 
plication, or  otherwise  than  by  a  clear,  express  and  positive 
declaration  of  the  will  of  the  legislattire.  It  has  been  the 
established  law  of  this  countr}',  ever  since  the  first  settle- 
ment of  it,  that  bonds  should  be  paid  before  notes  ;  and  this 
law  is  so  generally  known,  that  I  suppose  you  would  not 
find  one  man  in  a  hundred  (I  speak  of  men  di  business) 
who  is  ignorant  of  it.  Many  good  reasons  mny  be  given 
^\hy  bonds  should  have  preference  of  notes.  However,  as 
they  are  proper  for  the  consideration  of  the  legislature,  I 
shall  not  state  them  here.  If  the  legislature  shall  think  fit 
to  alter  the  law,  it  is  to  be  hoped  they  will  do  so  clearly  and 


--    ^:« 


OF  THE  STATE  OF  SOUTH-CAROLINA.        v  449 


/ 


explicitly.  In  the  mean  time,  it  would  be  wrong  for  us  to  give        1795. 
different  meaning  than  the  law  affixes  to  a  legal  technical  , 

term,  it  not  being  necessary  to  do  so ;  and  this  merely     Execuiw* 
from  an  idea  that  the  legislature  meant  to  do  so,  which    Townscnd's 
perhaps  they   did  not,    though   some   particular   member 
might  have  had  ^uch  an  intention.     As  this  is  a  question  of 
much  importance,  I  have  stated  thus  fully  the  reasons  up- 
on which  our  opinions  are  founded. 

Present,  Rutledge,  Ch.  J.  Burke,  Grimke,  Waties, 
«nd  Bay,  Justices. 


The  Executors  of  Lynch  a^ahist  The  Executors  of         Jamtary 

'^  Tenn. 

Inglib. 


THIS  was  an  action  of  debt  upon  a  bond.  On  the  ad-  if »  dcrcndant 
joumment  day  of  this  term,  the  defendants  obtained  a  rule  dcr  fur  judg. 
to  shew  cause  why  the  judgment  entered  up  by  the  plaintiffs  bond,  final 
should  not  be  set  aside,  and  they,  the  defendants,  have  ic  entemiTup 
leave  to  plead  piene  administraviu  It  appeared  that  the  [^"J^J'  ^uhS"^ 
plaintiffs   commenced    their   action  for  September   retuni.  **<*  ^*^''"»«  **- 

1790,  against   IngUs^  in  his  life-time  ;  filed  their  declara-     rieneadnu- 
tion,  and  served  the  rule  to  plead  on  the  28th  of  January^  notbepieadcil 

1791,  and  obtained  an  order  for  judgment  on  the  11th  of  lo  ^VcivTp- 
.  March,  1791,  in  default.     /«W/>  died  the  S  1st  of   Marvh,  "\'«'f;»-*'  •' 

1791,  and  the  plaintiffs  entered  up  their  final  judgment  the 
28th  oijuly,  1791,  four  months  after  Inglli^s  death.  Af- 
terwards, the  plaintiffs  issued  a  seire  faciax  ;  but  before  a 
judgment  was  entered  up  on  the  .scire  facias^  notice  was 
given  to  die  plaintifis'  attorney  in  the  original  action,  that 
the  defemlants  would  plead  plene  administravit  prater  ;  of 
which  the  plaintiffs^  attorney  cook  no  notice.  This  motion 
was,  therefore,  made   to  set  aside  the  first  judgment  as 

Vot.l.  .11, 
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1795«        irregularly  obtained  ;  and  if  not,  that  the  defendaota  might 
,^^^^^     have  leave  to  plead  plene  administravit  to  the  scire  facias* 

Kxccutora    of         ^  ^  ^  ^  •' 

Lynch       This  naturally  brought  two  questions  before  the  court: 
Executors  of  First,  Whether  the  first  judgment  entered  up  after  higUt^s 
"*^''       death,  was  regular  or  not  ?     And  secondly,  Whether  pkne 
adnmnistravit  can  be  pleaded  to  a  scire  facias  on  a  judgment 
against  executors,   and  the  debt  placed  in  the  order  of 
specialties  ? 
GUb.  Hist.       Pinckney^  in  support  of  the  motion,  contended,  that  by 
Sut.Wm.  in.'  the  common  law  the  action  abated  by  the  death  of  the  de- 
e.  10.  Saik.  42.  fg^dant.     If  uot,  that  a  scire  facias  ought  to  have  issued  to 
the  executors  to  shew  cause  why  final  judgment  riiould  not 
l>e  entered  up.  He  admitted  that  by  the  stat.  1 7  Charles  IL 
c.  18.  (in  force  in  this  state,)  if  a  defendant  die  afier  ver* 
diet,  the  plaintiff  might  enter  up  his  judgment  within  two 
terms  after ;  but  then  this  act  only  extended  to  verdicts* 
By  8tat«  8  and  9  Wm*  III*^  c.  11. 8.  tl«  (not  in  force  here,) 
if  the  defendant  die   after  interlocutory   judgment,   the 
action  shall  not  abate,  but  a  scire  facias  may  go  against  the 
executors  to  shew  cause  why  damages  should  not  be  as- 
sessed,  &c.     That  the  order  for  judgment  on  the  back  of 
the  declaration,  was  analogous  to  an  interiocutoiy  judg- 
ment, and,  under  the  rules  of  court,  might  have  been  sel 
aside,  on  payment  of  costs,  pleading  an  issuable  plfiOy  and 
t  ^fnn?.  409.  coming  to  trial  instanter :  therefore,  all  the  rules  of  law, 
iceMe^'iyi  «°^  adjudged  cases  applicable  to  the  one,   would,  widi 
equal  force,  apply  to  the  other*     He  contended,  thatal- 
though  this  last  act  of  parliament  was  not  in  force  here  ; 
yet  it  had  been  adopted  by  the  rules  and  the  practice  of 
our  courts,  and  thereby  became  as  much  a  law  as  if  it  had 
been  formally  extended  and  made  of  force  here.     On  the 
second  ground  he  also  contended,  that  the  plea  of  piene  ad* 
1  Barnes,  195.  mimstrooit  was  tantamount  to  the  general  issue  ;  and  if  it 
,  tWd.  <294.        was  regular  to  set  aside  an  order  for  judgment,  and  plead 

*  Although  this  is  not  made  of  Ibree  bj  A.  A.  Xt).  331,  which  declares  A 
number  of  Brituh  statutes  in  force  ;  yet  the  6tK  and  7U)  seetioos  are  copied 
t'crbatim  into  A.  A.  No.    ,  and  into  Uic  county  coart  act  of  1785. 
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an  tssuable  plea,  it  was  not  now  toa  bte  to  plead  a  plea  of       1795. 

fiiene  administravit.  Bxocutoi-s  <.f 

Pringle^  contra.  There  is  a  material  distinction  between  ^5  "cJ» 
interlocutory  andjfno/ jadgmentt.  Interiocotory,  arc  those  Exrntois  uf 
given  in  the  middle  of  a  cause  for  some  default,  and  which  3  ^^^X.  Com 
are  not  conclusive  against  the  party.  But  final,  are  those  ^^^'  ^'•^' 
given  at  the  end  of  a  cause,  where  nothing  lurtber  can  be 
said  against  it,  and  therefore  conclusive  against  the  party. 
As  Sor  instance,  in  all  cases  sounding  in  damages,  the  in* 
teriocutory  judgment  only  gives  the  party  a  right  to  re. 
covey ;  hut  there  can  be  no  recovery  until  the  quaivtum  or 
sum  be  aacertamed  by  a  jury,  then  it  becomes  certain  and 
fised*  '  Whereas,  in  all  actions  of  debt,  the  very  sum  is 
fixed  and  exacdy  ascertained.  1  here  the  party  shall  re- 
caver  in  numcpo^  neither  more  nor  less  than  what  is  men- 
tioned in  the  deed.  It  is  taniamoum  to  a  verdict*  It  is  re* 
dueed  to  as  great  a  certainty  by  the  deed  itself,  as  it  could 
possibly  be  by  the  verdict  of  twelve  men.  1  herefore,  it 
would  be  unnecessary  and  supeiAious  to  send  it  to  a  jury, 
when  it  is  aa  certain  as  the  nature  of  the  case  can  admit  of. 
By  the  star*  17  Cfutrks  II.  c<  8.  if  the  deifendant  should 
die  after  verdict,  the  pbinttff  may  enter  up  jud^nent  at 
any  time  witkin  two  terms  after.  Why  I  Because  the  de« 
nMHid  ia-  rendered  certain  by  the  verdia  of  the  jtuy«  Cer<p 
tainty  then,  being  the  grand  eeaential  requite  of  the  law 
in  encb  caeee,  where  c«n  be  the  difierence  between  the  ver^ 
diet  of  a  jiWy  oKertaining  it,  and  the  terms  of  a  deed  <&• 
chring  it  i  There  siurely  can  be  none.  For  all  these  rea** 
sons  it  is  clear  law,  that  whenever  a  matter  sounds  in 
damages^  the  interlocutory  judgment  is  not  final ;  but  when 
it  is  for  a  lifmdatcd  sum,  in  such  case  it  is  final ;  and  the  suit 
no  more  abates  by  the  death  of  the  party,  than  it  would  in 
cases  of  verdicts.  (To  this  point  he  relied  on  1  Cromp^ 
279.  2  Raynu  766.  849.  Str.  832*  1  Barnea^  267.  3  P. 
Wins.  399.  Salt.  401.  From  all  which  he  concluded  by 
observing,  that  as  the  plaintiffs  had  entered  their  judgment 
witlun  two  terms  after  the  defendant's  death,  it  could  not 
now  be  impeached.)*   With  regard  to  the  second  point, 
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Lynch 

V. 

ExecutMi's 


1795.  whether  the  defendants  can  now  plead  piene  adminutraviU 
Executcii-«  of  ^^  *^  certainly  too  late ;  for  nothing  shall  be  pleaded  to  a 
scire  facias  which  could  have  been  pleaded  ia  the  original 
of  suit  ;  and  the  executors  cannot  now  be  placed  in  a  better 
situation  than  their  testatar  was  in  his  U£e*tiine«  Besides, 
the  judgment  upon  a  scire  Jkcias  is  iie  boms  teHaterifty  and 
can  by  no  means  injure  executors.  The  allowing  this  kiod 
of  plea  at  this  stage,  would  be  to  deprive  the  plaintiffs  of 
the  priority  tkey  have  by  their  ftidgment^  and  woxild  be 
levelling  down  a  judgment  to  the  looting  of  a  specialty^  and 
to  he  paid  in  average  and  proportion  ;  when^  by  the  clear 
and  known  rules  of  law,  the  judgment  had  a  lien  on  the 
whole  of  the  testator's  real  estate*  Salk.  615.  11  Vm* 
279.     Statute  of  Frauds ^  &c. 

All  the  judges  were  present  at  this  argument ;  and  as  die 
case  was  of  considenkble  importance  to  the  practice  of  thb 
court,  they  took  time  to  consider,  and,  after  consultatioD, 
w^re  all  of  opinion  that  the  judgment  entered  up^  widMs 
two  terms  after  the  death  of  htgiis^  the  original  de£endaot^' 
was  regular,  and  could  not  be  set  aside.     Upon  the  second 
ground,  they  ^rere  riso  of  o^nion  chat  nothmg  oouU  be 
pleaded  to  a  scire  facioi  whioh  might  have  been- pleaded  tO' 
the  original  action.     As  the  judgmemt,  in  this  case,  waa 
against  a  testator,  in  his  Itfe^tiafie,  hisexeoilCMrs  could  ooc. 
be  placed  in  a  better  situation  than  he  was  i)efere  his  deaA» 
Nothing  co«dd  be  pleaded  by  them  excepting  a  release^ 
or  some  matter  arising  since  the  entering  up  of  the  judgp 
ment. 
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DoTT  and  othen  against  Cunmikgton.  J^^^^n 


Term. 

THIS  case  came  before  the  court  on  a  special  verdict,  ^Jj^  "to*'©^ 

which  stated,  that  ^^  Sarah.  Baiery  by  deed-poll,  gave  her  «^^,"^^/j^JJ"^ 

*♦  davghter,  Sarah  Dotty  (Wife  of  Daoid  Dott^)  sundry  ne-  '«    tite  heirn 

^  groes,  &c.  distinct  from  her  husband  during  her  life,  and  where    there 

"•tff  her  deatliy  to  the  heirs  oflier  bodifJ*^  ^oi^s  ingrail- 

The  verdict  fiu-ther  slates,  "  that  Mrs.  Dott  then  biKl  ^^  .^ew  ^thc^ 

^^'wanxtythe  plaintiffy  fur  eldest  sonyBxki  several  othtr  childreny  J^^'J!^,^*  ^l 

«(  and  soon  after  her  husband,  David  Dotty  died  ;  and  that  *^J^»  or  ex- 

p'anfttorv     of 

^  she  afterwards  married  yohn  Fijffe ;  and  that,  after  the  the ^lait} 's  in- 
♦*  marriage,  the  said  Fiiffe  and  his  wife,  viz.  in  1776,  sold  vorii8"»haU  be 
"  part  of  the  negroes  in  question  to  the  defendant,  Cunmng^  or'SiTOValion! 
**  tm2^  It  theo  submits  the  pomt  of  law  to  the  court,  whe-  Tj^ch^'^^on- 
ther  Mrs*  Dott  had  a  life  estate  only  in  the  neoroes,  with  a  pequentiy,  be- 

•^  o         '  ing    too     re- 

limitation  over  ta  the  children  on  her  death,  or  whether  the  mote  for  per. 
whole  vested  in  her  as  first  taken  ?  t>%  the  whole 

shall   vefct   in 
the  first  uker. 

'The  case  was  very  folly  argued  on  two  diffisrent  days,  a^ 
ter  which  the  court  (present,  Rvtledoe,  Ch.  J*  Burke, 
GatMKE,  Watieb,  Bad  Bat,  Justices)  took  time  to  consi- 
der, and  upon  consultation,  were  unanimously  of  opinion 
that  the  words  *^  at  her  deathy  to  the  heirs  of  her  body^^  in 
the  fyreaent  case,  were  wovds  of  limitaiiony  and  not  words  of 
purchase*  For  although,  in  some  cases,  they  may  be  con* 
strued  to  be  words  of  purchase,  and  not  of  limitation,  yet, 
in  this  deed  there  were  no  words  which  the  court  could  lay 
hold  of  to  give  such  a  construction.  They  must  be  govern** 
ed  by  the  plain  rules  of  law,  and  the  legal  import  of  the 
phrases  which  constitute  an  estate  tail ;  which  being  too  re- 
mote, and  tending  to  a  perpetuity  of  chattel,  the  wh(de  vested 
in  Mrs.  Dotty  the  first  taker.  Therefore,  let  the  postea  be 
delivered  to  the  defendant. 

N.  B.     As  this  was  looked  upon  to  be  a  leading  case,  I 
subjoin  the  authorities,  and  some  of  the  reasons,  which  io» 
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iJQy        duced  the  court  to  be  ao  decidedly  of  the  abo¥e  ofnmon,  la 
^^^        the  coQstructioo  of  this  deed* 
^     }'  The  authorities  in  the  books  in  which  these  words  ^'^ heirs 

flunuin(tOD. 

^^  of  the  body  have  been  construed  words  of  purchase,  turn 
mostly  upon  the  manifest  intention  of  dse  pasty,  appeanng 
either  from  the  xvords  of  the  deeda  or  xtnils  the$nsehee,  or 
from  the  nature  and  design  of  them.  First*  in  ail  caaes 
which  turn  upon  the  construction  of  marriage  artidesy  in 
which  it  is  evident  that  a  provision  for  the  fMt/e  of  the  in* 
temkd  marriage  is  the  design  of  the  parties  to  the  deed,  the 
court  will  consider  the  istue  ofeuch  marriage  as  purchasers, 
notwithstanding  the  generally  of  the  expression  ^^  to  ike 
^^  heirs  of  the  bod^  ;"  as  in  the  case  of  Bale  y»  Coleman,  1 
F,  Wms*  145.  and  the  case  of  Seak  v.  Seale,  Hid.  S91*  where 
hard  Chancellor  Harcourt,  treating  of  marriage  airticles, 
says^  ^^  thai  in  the  nature  and  design  of  them  the  issue  are 
^^  particuhurfy  considered,  and  looked  upon  as  purchasers  f'* 
and  for  these  reasons,  says  he,  courts  have  always  restramed 
the  generality  of  them  for  the  benefit  of  childrea. 

2.  In  all  cases  oi  devises  for  the  benefit  ofchkldren,  these 
words  shall  ba  construed  words  of  piuxhase  ^  as  in  Gham^ 
pion  V.  Picax,  1  AA.  478.  which  was  a  devise  to  one  during 
life,  without  control  of  her  husband ;  and  after  her  death 
ibr  the  benefit  of  her  issue.  The  testalor  here  having  in 
contemplation  the  marriage  of  his  gmndKlanghter,  and  a 
provision  for  cbildrea,  the  same  eonatmciion  was  given  hf 
Lord  ffardunde,  that  the  children  should  takd  by  purchasi» 
So,  also,  in  Fearne,  38  !•  it  is  laid  down,  that  whersver  fho 
oomfortabk  provision  of  a  family  .'»  in  comemphuion 
of  die  parties,  in  every  such  case,  the  coitfC  will  put  lAia 
fquiiable  construction  on  the  worda  *^  heirs  ofthebody^^  and 
consider  chUdrea.  as  purchasen,  for  the  purpose  of  defoat« 
ing  an  estate  tail,  (which  admita  of  no  divisiUilty,)  and 
ttiaking  an  equitable  distribution  among  the  childnm. 

S.  There  are  also  many  cases,  a^un,  in  the  books,  where 
die  words  "  heirs  of  the  body^^  are  construed  words  of  pur- 
chase, where  no  marriage  is  in  contemplation  of  the  parties, 
IKO-  provision  for  children*    And  these  are  where  it  is  evi« 


Dua 

V. 
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dent  and  apparent  on  the  face  of  the  deed  or  will  itself^  not*        i7D5. 

withstanding  these  words  are  made  use  of,  that  the  party 

meant  and  intended  an  equal  distribution  ;  as  where  an  ea* 

tate  is  g^ven  to  one  for  liiSe^  and  after,  to  the  heirs  of  his     ""'^'"SWtt* 

body,  sfutre  and  share  alike*     Here  the  words  ^^  share  afui 

^^  share  alUe^^  being  added  to  these  words,  qualiiy  the  ge* 

nerality  of  the  words  ^  heirs  of  the  bodtf^'*  and  shew  it  was 

the  intention  of  the  party  to  make  an  equal  distribution. 

Anodier  general  rule  is,  wherever  there  are  words  in- 
grafted upon,  or  superadded  to  the  words  ^^  heirs  of  the 
^^  hodtf^  or  issue^^^  which  amount  to  a  deseriptio  personw^  or 
wUch  point  out  the  particular  person  or  persons  who  the 
party  meant  should  take.  In  these  cases  also,  those  per« 
sons,  in  law,  shall  be  considered  as  purchasers  ;  as  if  a  gift 
or  devise  be  to  one  for  life,  and  then  to  the  heirs  of  his  body 
tiomg  at  the  time  of  his  death*  Here  the  surviving  child  or 
children  shall  take  by  purchase^  because  the  words  ^^  Uving 
^  at  the  time  of  his  deatK^  are  sufficiently  descriptive  of 
those'  he  meant  should  take,  to  wit,  the  children  alive  at  the 
death  of  him  who  had  the  life  estate.  So,  likewise,  a  de- 
vise made  to  /•  S.  and  to  his  eldest  issue  male^  he  having  no 
son  at  the  time  ;  this  shall  be  taken  as  a  sufficient  deseriptio 
persona^  to  wit,  that  the  eldest  son  of  /.  «$*.  should  take* 
Porv*  on  Dev»  559.  A  devise,  therefore,  may  well  be  de* 
scribed  by  the  word  heir  or  issue  of  one  who  takes  a  pre- 
vious estate,  if  the  testator  plainly  shews  that  the  term  heir 
•r  issue  was  meant  or  understood  as  a  deseriptio  personie* 
JUd*  358.  d72.     1  Eq.Ca*  Mr*  184. 

The  foregoing  cases,  therefore,  and  those  similar  to  them, 
are  the  cases  in  which  the  words  ^^  heirs  of  the  bodi/j^  or 
^  issue^^  shall  be  construed  words  of  purchase,  and  not 
Words  of  limitation*  But  no  such  construction*  is  given  to 
wills  or  deeds,  where  no  such  -settiement  or  provision  for 
children  is  in  contemplation,  or  where  it  is  not  evident  os 
die  face  of  the  will  or  deed  that  the  party  meant  an  eqiutO'- 
ble  distribution  of  his  estate;  or  where  the  persons  were  not 
sufficientlhf  pointed  out^  who  were  the  intended  objects  of  tht 
parttfs  bmmtif.    In  every  other  case  the  deed  or  will  must 
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1794.  be  governed  by  the  rules  of  law,  and  the  intent  of  the  party 

^"^^r^^^^  must  be  collected  from  the  plain  and  obvious  meaning'  and 

V.  hnport  of  the  legal  phrases  themsehesy  if  the  terms  are  sut 


CaQDingtoo. 


ficiently  explicit  to  govern  the  construction.  Lord  Kenyon^ 
in  3  Dnrn,  i^^£ast.  472,  473.  lays  it  down  as  a  rule,  that  in 
dtvids  (and  wills)  certain  legal  phrases  must  be  made  use  of 
to  create  estates^-as  the  word  "  heini^  to  create  ^/eej  and 
the  words  "  /leirs  of  the  bodf/^  to  create  an  estate  tail;  be- 
yond which  (he  says)  there  is  no  magic  in  particular  words, 
further  than  they  shew  the  intent  of  the  parties.  It  is  also- 
laid  down  m  1  P.  IVms.  143,  144.  that  it  is  a  plain  rule  of 
law,  that  if  an  estate  be  limited  to  one  for  life,  with  remain* 
der  to  the  '*  heirs  of  the  body^^  this  is  an  Citate  tail  executed. 
Let  the  deed  in  question  be  compared  with  these  rules* 
Mrs.  Baker^  by  this  instrument,  gave  the  negroes  men« 
tioned  in  it  to  her  daughter,  Mrs.  Dott^  during  life,  and  at 
her  death  to  the  ^^  heirs  of  her  body  *^  There  are  no  other 
or  further  words  in  the  deed  explanatory  of  her  intention^  or 
which  could  bring  this  case  under  any  of  the  general  heads 
above  mentioned,  in  which  children  are  considered  as  pur* 
chasers.  What  is  then  the  plain  and  obvious  consti*uction 
of  law  upon  the  words  of  this  deed  ?  The  answer  is  plain, 
that  the  estate  being  given  to  Mrs.  Djtt  for  life,  with  re* 
malnder  over  to  the  heirs  of  lie  r  body^  makes  it  an  estate.taU 
executed;  which,  being  of  a  cliattel  int^rcit,  is  too  remote* 
The  whole  vested  in  Mrs.  Dott^  the  first  taker ;  conse* 
quently,  being  her  property,  the  second  husband  acquired  a 
right  to  it  by  marriage  ;  therefore  the  sale  to  the  defendant, 
Qunnington^  was  good  and  valid  in  law. 

It  cannot  be  denied,  however,  that  in  many  cases,  per* 
sonal  chattels  or  terms  for  years,  may  be  limited  over^ 
either  by  executory  devises  or  deeds,  as  effectually  as  real 
estates,  if  it  is  not  attempted  to  render  thejn  unalienable  be- 
yond die  duration  of  lives,  or  twenty«one  years  after.  Harg. 
Co*  Lit.  20.  But  the  vesting  an  interest  in  a  chattel,  whick 
in  reality  would  be  an  estate  tail,  bars  the  issue,  and  makes 
all  subsequent  limitations  void**the  whole  property,  in  such 
cases,  vests  in  the  first  taker ;  and  the  reason  which  the  law 
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gives  is,  that  it  abhors  perpetuities,     Harg.  Co*  ISt.  20.         1795. 
4  Bac.  294,     2  Vern.  349.  600.  w->rx-/ 

Dott 

The  principal  authorities  quoted  on  this  occasion   were  y. 

Feame,  342,  343.  Ibid.  346,  347.    1  P.  Wms.  290.  &c.         ^""^^'"Ston. 


DoTT  and  others  dgainst  Willson.  January 

Term. 

THIS  was  another  case  brought  forward  by  the  same    ^fone  devise 

.  .  chattels    to 

parties  as  in  the  foregoing  case  ;  but  the  special  verdict  was  another   for 

*  life      And    sifc 

founded  on  Mrs.  Baktr^s  willy  made  several  years  after  the  her  deaths  to 

J-.     1     r     T..  the    lieira    of 

deed  of  gift.  /^  f,,,,t^.^  ^„-^ 

This  verdict  found,  that  '^  Sarah  Baker,  by  her  will,  be-  ^^«^'^«>*W 

**queathed  one-fourth  part  of  her  estate  (consisting  of  ne-  ^^'^''|  l^^^ 

"  groes,  household  furniture,  &c,)  to  her  daughter,  Sarah  Woinh   shall 

restrain    the 

"  Dotty  during  her  life,  (without  the  control  of  her  hus-  generality  of 
**  band,)  and  at  her  death,  to  the  heirs  of  her  body,  and  their  ^xA  make  it  a 
"  heirs  and  assigns  for  ever  ;  but  if  she  should  leave  no  is-  io"t"h^"dul- 
'•  sue,  then  to  be  disposed  of  as  she  should  think  proper.*'    ?7"  ^^^^^^ 

'  *  r      r  take   as  pyr- 

in this  case,  the  court  were  unanimously  of  opinion,  that  chasers. 

JLeavinff.no 

the  operation  of  law  was  very  different  from  what  it  was  in  i*nie  at  her 
the  foregoing  case  against  Cunnington  ;  and  that  in  this  will  ooustracd  a 
there  were  words  sufficiently  explanatory  of  the  testatrix's  in-  2o*/»«4on^-^ 
tention,  so  as  to  qualify  the  generality  of  the  words  **  heirs  of 
*-^the  body^^  and  to  make  her  grandchildren  take  as  purchasers. 
That  she  did  not  mean  or  intend  a  perpetuity,  is  obvious 
from  her  *  adding  immediately  after  the  words  heirs  of  her 
bod'jy  *'  and  their  heirs  and  assigns  for  ever^  That  although 
the  first  words  heirs  of  her   body,  imqualificd  and  alone, 
would  have  made  2n  estate  tail ;  yet,  the  words  superadded 
or  ingrafted  on  them,  make  a  joint-tenancy y  which  are  tan- 
tamount to  share  and  share  alike,  and  evidently  shews  she 
intended  an  equal  distribution  of  the  property  among  her 

•  

grandchildren  after  her  daughter's  death.    That  wills  have  a 

Vol .  T  3  M 
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more  liberal  construction  than  deeds,  and  that  it  was  the 
duty  of  the  judges,  wherever  they  could  collect  the  intent 
and  meaning  of  the  testator  or  testatrix,  from  the  will,  to 
give  it  such  a  construction  as  was  most  evidently  consonant 
to  the  intent  and  design  of  making  it*  That,  at  any  rate, 
if  there  was  any  doubt  upon  the  first  clause  of  the  will,,  yet 
the  proviso  shews  very  plainly  her  intention,  viz.  *^  But  if 
^^  she  should  leave  no  issue^  then  to  be  disposed  of  as  she  should 
*'  thini  p roper J^  The  leaving  no  issue,  here,  may  very  pro- 
perly be  construed  into  leaving'  no  children  at  the  time  of  her 
deaths  which  are  a  sufficient  description  of  those  she  meant 
should  take  upon  the  death  of  her  daughter-— to  wit,  what« 
ever  children  she  might  have  at  the  time  of  her  death. 


The  postea  was  delivered  to  the  plaintifis. 


•Cs- 


Januarg 


Where  t  mAn 
agree*  to  sub- 
mit a  matter 
in  dispute,  to 
the  oath  of  a 
third  person, 
and  the  oaUi 
is  made  ac- 
eurdingly,  he 
•haU  be  held 
to  his  agree- 
ment. 


Delesline  against  Greeklakd. 

CASE  for  a  cask  of  indigo.  The  defendant  admitted 
that  the  indigo  came  into  his  possession ;  but  contended 
that  it  had  been  returned  to  Mr.  Frank  Allston,  for  account 
of,  or  by  order  of  the  plaintiflF;  which  "Mr*  Allston  denied. 
That  the  defendant  then  proposed  that  if  Allston  would 
take  his  oath  that  he  never  received  it  back,  he  would  pay 
for  it.  Allston  accordingly  went  and  made  the  oath  ;  but  the 
defendant  refused  to  be  bound  by  his  agreement,  and  offered 
to  go  into  testimony  respecting  the  indigo. 

Pinckney  objected  to  this  as  being  irregular ;  and  he  con- 
tended, that  as  the  defendant  had  agreed  to  leave  the  matter 
in  dispute  to  AUston^s  oath,  he  was  bound  by  it,  and  could 
not  go  into  any  other  testimony  ;  and  relied  upon  a  case  in 
2  Esp.  Rep,  irs.  where  Lord  Kenyon  held  a  man  to  such 
a  kind  of  agreement,  and  refused  to  let  in  any  other  evi- 
dence^ 
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TrezevarU  urged  for  liberty  to  giyc  other  evidence  j   but        1795. 


The  Courts  on  the  authority  of  the  case  in  Espinasse^  re- 
fused it ;  and  said  it  was  proper  that  the  defendant  should 
be  bound  by  his  agreement ;  for  it  might  be  attended  with 
bad  consequences  to  permit  a  party  to  fly  off  from  an  agree- 
ment of  this  nature,  after  he  had  heard  what  had  been  sworn 
to  by  a  witness  or  witnesses  of  the  opposite  party. 

Verdict  for  plaintiff. 

Defendant's  attorney  gave  notice  of  a  motion  for  a  new 
trialy  and  this  case  was  argued  in  the  constitutional  court  of 
appeals  before  all  the  judges,  when  the  motion  for  a  new 
trial  was  overruled,  and  the  verdict  confirmed. 


Delesline 

V. 

Greenland. 


« 


Lesesnc  against  Russell  and  others. 

IN  this  case  a  motion  was  made  to  set  aside  the  return 
of  the  commissioners,  for  having  awarded  to  the  plaintiff, 
a  widow,  an  extravagant  sum  in  lieu  of  her  dower. 

Ward^  on  behalf  of  the  creditors,  objected  to  the  return 
of  the  commissioners,  because,  as  he  alleged,  they  had  al- 
lowed the  widow  much  more  than,  by  any  known  rule  of 
valuation,  or  any  principle  of  justice,  she  was  entitled  to. 
That  as  the  land  could  not  be  conveniently  divided,  they  had 
in  fact  allowed  her  as  much  as  it  was  really  worth  infee^  and 
indeed  more  than  it  had  since  sold  for  at  the  sheriff's  sale. 

Read^  contra,  contended,  that  the  act  of  assembly  had 
vested  this  power  of  assessment  absolutely  and  uncondition- 
ally in  the  commissioners,  and  that  the  court  had  no  control 
over  them,  unless  they' had  proceeded  upon  erroneous  princi'^ 


7  tn-nu 


Where  epm- 
missionen  ap- 
poioted    to 
award  a    wi- 
dow a  ram  in 
Ilea  of  dower, 
are    guiltj  of 
no  real  prac< 
tiees,    or    do 
not   pi^)eeed 
upon   errone- 
OQs  principles, 
their     return 
is  conclutive  f 
although  the 
sum  awarded 
may    appear 
lai*ge,  ko. 


V. 

Ruasell. 


460  CASES  IN  THE  SUPERIOR  COURTS 

J795.  pl^fi^  ^as  they  did  in  the  case  of  Scott  v.  5co«,*)  or  were 
Loscsne  S^'^^ty  of  nud  practices.  In  these  cases  he  admitted  the 
court  had  a  control  over  them ;  but  in  every  other  case, 
their  award  was  (iual  and  conclusive.  Besides,  the  lands 
might  be  worth  a  great  deal  more  than  they  would  sell  for 
at  a  sheriff's  sale  when  cash  was  scarce  ;  and  under  such 
circumstances,  the  court  could  not  well  interfere  with  the 
widow's  claim  of  dower,  and  make  the  sheriflF's  sale  the  rule 
of  valuation. 

The  Court  (present,  Rutledge,  Ch.  J.  Grimki;,  Wa- 
TiEs,  and  Bay,  Justices)  were  unanimously  of  opinion,  that 
the  act  of  assembly  gave  the  power  of  assessing  a  sum  of 
money  in  lieu  of  dower  exclusively  to  the  commissioners, 
two  of  whom  were  appointed  by  the  creditors,  two  by  the 
widow,  and  the  fifth  by  the  court ;  and  that  they  had  no 
fnore  power  ^  interfere  with  theio^  unless  they  were  guilty 
of  mcd  pra0ices,  or  had  proceeded  upon  erroneous  princi- 
plea,  than  they  had  to  interfere  with  arbitrators,  who  were 
not  guilty  of  misbehaviour,  or  who  had  not  proceeded  upoa 
sonae  mistake. 

It  was  therefore  ordered,  that  the  return  of  the  cona* 
missioners  should  be  received  and  confirmed. 

*  PoBtet,  ia  tiie  AppeiMUx. 
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The  Administrator  of  M'Teer  agcunst  Sheffakb.  Semfort 

April  Court. 

TROVER  for  two  negroes.  The  bill  of  sale  from  the  Parol  tesU- 
defendant  to  M^  Teer^  was  admitted.  acimisubie  to 

Holmes  then  stated  to  the  court,  that  these  negroes  had  ^^  ^  ^^^ 
been  conveved  to  M^Teer^  in  his  life-time,  to  cover  them  ****'*  *"***» 

'  ^  whieh     ap- 

from  a  suit  in  chancery,  which  Col.  M*'Pherson  was  about  peart  to  be  an 

.  ...  .  ,     absolute  oon- 

to  institute  agamst  him.     That  no  consideration  was  paid,  veyance.  AH- 
and  it  was  in  nature  of  a  trust,  in  order  to  screen  the  pro-  erediton  are 
perty  against  M'Phersori's  claim,  and  offered  to  call  a  wit-  «<»"^™«^' 
ness  to  prove  this  trust ;  when 

Lee^  for  the  plaintiiF,  opposed  the  introduction  of  testimo- 
ny to  prove  a  trust  against  the  face  of  a  deed,  which  ap- 
peared to  be  absolute  and  unconditional. 

Bat,  J.  was  of  opinion,  that  parol  testimony  waa  not 
admissible  in  this  case,  as  it  went  substantially  to  alter  or 
vary  a  deed  under  seal,  so  as  to  make  that  a  trust  which 
appeared  to  be  absolute.  Though,  if  creditors  or  third 
persons  were  concerned,  as  to  them,  it  might  be  admitted 
to  prove  ds  fraud.  But  in  the  present  instance,  the  party 
must  not  be  permitted  to  aver  it  against  his  own  deed. 

Holmes  then  pressed  for  a  nonsuit,  as  no  demand  was 
proved  before  the  suit  was  commenced,  and  it  was  pot  pre- 
tended that  there  was  a  tortious  taking. 

Nonsuit  ordered  accordingly,  on  the  ground  that  no  de- 
mand was  made  of  the  negroes  before  the  commencement 
of  the  action. 
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^jS'Swrt^*      The  Ordinary  of  Orangeburgh  District  against 
Jprii  Court.  Phillpot  and  others. 


In  an  acuoo       THIS  was  an  action  of  debt  against  the  defendants,  as 

of  debt  oo  aa  .  .  i    .    .  .         »       t        ,  ^  -. 

adniin'wtra-  securities  to  an  admmistratton  bond;  plea^  performance  of 
generfti°aver'  Condition  ;  replication^  that  the  administrator  had  not  dult4 
admlnlttntor  od'ninistered  according  to  law,  nor  had  he  rendered  in  an 
d'bts^^^ii^  ^^^^"^^  ^f  ^*^  administration  into  the  secretary's  office^ 
ingp  to  Ihw,  »  within  the  time  mentioned  in  the  condition  of  the  bond. 

cood.  Pkaintiir 

isnot  obUged  Holmesj  for  the  defendants,  took  |in  exception  to  this 
17  specific  replication,  as  not  being  sufEciendy  particular  as  to  the 
tbe^defendant  breaches  ;  and  contended,  that  the  plaintiiF  ought  to  have 
3iell^"bow  he  ®^^  '^^^  every  particular  piece  of  misconduct  in  the  ad- 
disposed     of  minisirator,  in  wasting  the  effects  of  the  deceased  ;  otber- 

every  part  of       ,  .    ,      .      " 

theeirccu,&c.  wlse,  his  administrator  and  securities  could  not  at  this  day 

toiy  charges  know  how  to  defend  themselves. 

is  "bound  by       Dickinson^  contra,  argued,  that  the  breaches  were  well 

charfe^  Wm^  assigned — to  wit,  his  not  paying  off  debts  according  to  law, 

aeif,  by  pen-  2Xii  not  returning  an  account  of  his  administration  into  the 

clenng;  in   an  ^ 

account  to  the  iecretan's  office,  that  the   creditors   might  see  how  the 

ordinary. 

effects  of  the  deceased  had  been  disposed  of.  That  the  in- 
ventory  charged  the  administrator,  and  he  was  bound  to 
discharge  himself  by  his  account  and  vouchers  to  the  ordi- 
nar)\  That  therefore,  these  general  breaches  were  suffi- 
cient, without  descending  into  particular  items,  which  it 
I  was  impossible  for  a  creditor  to  do. 

Bat,  J.  The  breaches  in  this  case  are  well  and  suffi- 
ciently assigned.  The  administration  bond  is  taken  in  pur- 
suance of  the  stat«  22  and  23  Charles  IL  for  the  better  set- 
tling of  intestates'  estates,  which  is  made  of  force  in  this 
state.  Previous  to  this  act,  it  was  discretionary  in  the 
ordinaries  whether  they  took  them  or  not ;  but  this  law  re- 
quires it  as  necessary  in  all  cases,  and  prescribes  the  form. 
In  1745,  the  old  executor^s  law  {Pub,  Laws^  201.)  made 
several  amendments  of  the '  stat.  of  Charles.     It  directed 
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that  an  inventory  should  be  made  in  sixty  days  after  qualifi-        iros. 
cation,  and  returned  into  the  secretary's  oflSce  in  ninety    ^^-^]^'^^^-' 
days,  with  power,  however,  to  the  ordinary  to  give  further  Omn^burgh 
time  if  necessary*     This  act  expressly  makes  executors  and         '  y"^ 
administrators  liable  for  the  real  value  of  the  goods  and  ^**  oSJ^gps.'^'^^ 
chattels  contained  in  the  inventory,  and  with  the  value  of  ' 
the  credits  which,  by  due  diligence^  they  could  recover  and 
receive.     The  thirteenth  clause  of  the  executor's  law,  in 
1789,  (JPub,  Laws  J  432*)  enacts,  that  the  appraisement  shall 
be  given  in  evidence  against  executors,  to  prove  the  value 
of  the  estate ;  but  shall  not  be  conclusive,  if  the  estate  shall 
sell  for  more  or  less  than  what  is  mentioned  in  the  ap- 
praisement.    Both  these  clauses,   however,   shew  clearly 
that  the  inventory  is  sufficient  to  charge  executors ;  and 
they  are  bound  to  exculpate  themselves,  by  their  accounts 
and  vouchers,  for  the  different  items  of  the  estate ;  con- 
sequently, a  general  assignment  of  a  breach   of  duty  is 
sufficient.     The  very  import  of  the  terms  to  administer, 
implies  that  justice  will  be  done  by  the  administrator,  by 
payment  of  debts,  &c.  and  he  becomes,  the  monfent  he 
qualifies,  a  trustee  for  creditors,  infants,  and  those  entitled 
to  a  distributive  share  of  the  estate  ;  and  therefore  is  bound 
by  law,  at  all  times  when  called  upon,  to  shew  how  he  has 
disposed  of  the  'assets.     If  this  was  not  the  case,  it  would 
be  impossible  for  children  and  strangers  to  shew  how,  and 
in  what  manner  and  in  what  instances^  the  estate  has  been 
wasted  and  squandered  away.     The  obligation  is,  therefore, 
surely  on  the  administrator. 

Holmes  gave  notice  of  a  motion  in  arrest  of  judgment .; 
but  never  brought  it  forward. 


4M  CASES  IN  THE  SUPERIOR  COURTS 


May  Term.  Leoaee  and  Wiit  ogcunst  Ashe  and  others^ 

Theeiectt.       THIS  wa3  an  issue  from  the  court  of  equity,  and  tried 

Uon  ol  a  third        _  .        .  ,  . 

will,  is  a  re.  before  a  special  jury,  upon  an  issue  of  devisavit  vel  noiu 
two     former  'Aiin  Berwick^  the   mother  of  the  plaintiiF's  wife,    by  her 
2f**iirt**v§il  ^^^>  made  in  1786,  devised  the  whole  of  her  estate  (after 
A^d^'in'whlch  ^^^^  small  legacies)  to  the  plaintiff  and  his  wife,     hhe  af- 
•asc,  parol     terwards  purchased  other  property ;    and,  in  consequence 
oontenta  U     of  this,  applied  to  her  counsel,  Mr.  E.  Kvtledi^e^  in  170O, 
to  draw  another  will,  for  the  purpose  of  giving  this  last  ac- 
quired property  also  to  the  plaintiff  and  his  wife,  to  whom 
she  declared  her  intention  was  to  give  every  thing  she  had. 
Mr«  Rutkdge  drew  this  will,  which  was  regularly  executed* 
But  afterwards,  in   1793,  Mrs.  Berwick  aga\n  applied  to 
Mr.  Rutkdge  to  have  a  third  will  drawn,  in  order  that  she 
might  make  a  still  better  provision  for  her  daughter,  the 
plaintiff's  wife ;  who  in  all  her  wills  was  the  principal  ob- 
ject of  the  testatrix's  bounty.     Mr.  Rutkdge  accordingly 
drew  this  third  will,  and  she  executed  it  in  his  presence, 
*    and  in  his  ofEce,  and  it  was  witnessed  agreeable  to  the 
statute  of  frauds.     At  her  death,  the  first  and  second  wills 
only  were  found,  and  not  cancelled.     There  was  no  evi* 
dence  of  what  became  of  the  last  will.     It  was  supposed  to 
have  been  left  by  the  testatrix  at  Mr.  Rutledgc^s  office  ;  but 

4 

after  a  full  search,  he  had  not  been  able  to  find  it  among 
his  papers.  There  was  no  reason  to  believe  that  she  had 
cancelled  it :  on  the  contrary,  there  was  strong  evidence^ 
and  a  variety  of  circumstances  concurred  to  shew  her  per- 
fect satisfaction  of  the  contents  of  it,  and  a  constant  in- 
tention that  they  should  be  carried  into  effect.  Mr.  Rut- 
kdge  and  two  of  his  students,  who  witnessed  the  will,  gave 
parol  evidence  of  its  contents.  The  question  was,  there- 
fore, whether  the  evidence  was  sufficient  in  law,  to  revoke 
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the  first  and  second  wills,  and  establish  the  last,  or  not  i        ^^^^' 
After  argument,  Lc„e  ^nd 

Wife 

V. 

Gri)! KE,  J.  was  of  opinion,  and  so  directed   the  jury,     Ashe  and 
that  the  last  will  not  appearing,  was  strong  evidence  of  its 
having  been  cancelled* 

Waties,  J.  The  evidence  offered  affords  a  sufficient 
ground  for  the  jury  to  find  the  last  wilL  The  non-pro- 
duction of  it,  is  only  a  prima  facie  presumption  that  it  was 
cancelled,  and  not  a  kgcd  conclusion.  The  contrary  may, 
and  has  been  shewn,  by  parol  evidence*  The  statute  of 
frauds  is  not  opposed  to  it.  The  evidence  here,  is  not  of- 
fered to  dispense  with  that  statute  ;  but  to  supply  the  loss 
of  a  will,  made  conformable  to  it*  Such  evidence  would 
be  admissible  even  in  the  case  of  a  record  lost.  If  the  will 
had  been  designedly  destroyed,  parol  evidence  would  not 
be  admissible,  because  it  would  be  making  a  new  will. 
But  it  appears  here,  that  the  will  was  either  lost  or  mislcud^ 
and  never  intended  to  be  destroyed  ;  for  the  intention  of  the 
testatrix  in  favour  of  the  plaintiff  and  his  wife,  continued 
unaltered  to  her  death*  There  is  no  ground  then  to 
presume  that  the  will  was  ever  cancelled  ;  but  the  strongest 
ground  to  presume  the  contrary,  and  therefore,  full  proof 
of  contents  of  it,  may  safely  and  legally  supply  its  loss.  It 
is  true,  there  is  found  no  precedent  of  a  will  lost  by  ac- 
cident, being  established  on  proof  of  the  contents  ;  but  the 
strong  reason  for  it,  is  a  sufficient  authority  for  making  a 
precedent,  and  it  is  supported  by  principles.  4  Burn,  EccU 
LaWy  174.  Szuinb,  450.  515«  In  the  case  of  Goodright  v. 
Harwood^  {Cowp*  87.)  although  the  judges  were  of  opinion 
that  the  proof  there  given  of  the  contents  of  a  will  lost, 
was  too  uncertain  to  operate  as  a  revocation  of  a  former 
one,  yet  they  indirectly  allowed,  that  more  certain  and 
precise  proof  would  have  that  effect.     If  then,  such  proof 

Vol.  I.  3V 


AAA 
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17^5. 


Legare  aud 
^^ife 

V. 

Ashe  and 
oUiers. 


would  be  sufficient  for  the  purpose  of  revoking  a  will|  it,  is 
sufficient  to  establish  one  which  has  been  lost. 

Bat,  J.  of  the  same  opinion* 

The  jury  gave  a  verdict  for  the  plaintifls,  finding  specially 
the  contents  of  the  last  will,  and  that  it  revoked  the  former  ; 
which  verdict  was  afterwards  certified  to  the  court  of  equity, 
and  a  decree  made  according  to  it. 


May  Term.     Shirtliffe  and  AysTiN  agai7ist  Gilb£RT  and   John 

Davidson* 


The  holder 
of  li  note  of 
hand,  who 
glv<..ii  linie  lor 
payment  to 
the  drawer, 
takes  it  apoii 
himfii'lfy  and 
shall  not  re- 
cover agaiost 
the   ndorser. 


ASSUMPSIT  against  the  defendants,  as  indorsersof  a 
note  of  hand  for  57 L  10s.  sterling.  The  note  was  one  of 
those  known  by  the  name  of  accommodation  notes,  drawn 
by  Moses  Sarzedas^  in  favour  of  the  defendants,  who  indor- 
sed it  in  order  to  give  it  credit  for  the  use  of  Sarzedas,  It 
afterwards  came  into  the  hands  of  the  plaintiffs,  who  lodged 
it  in  the  Soitth^CarGlina  Bank  for  collection  ;  but  not  being 
paid,  it  was,  on  the  expiration  of  the  third  day  of  grace,  put 
into  the  hands  of  John  Mitchell^  as  a  notary,  to  be  pro- 
tested, who  called  on  Sarzedas  with  it.  7'hat  Sarzedas  re- 
quested of  him,  the  notary,  to  wait  on  the  plaintiffs  and 
beg  a  few  days  indulgence,  as  he  said  he  did  not  wish  the 
defendants,  who  indorsed  the  note  for  his  accommodation, 
should  be  called  on  for  the  money  ;  which  he,  the  notary 
did,  and  they  agreed  to  give  him  some  days  for  that  purpose* 
That,  however,  the  money  not  being  paid  in  the  time  pro- 
posed, the  notary  protested  the  bill  against  Sarzedas^  the 
drawer,  who  had  in  the  mean  time  become  a  bankrupt  ^ 
and  then  he  went  to  the  defendants,  as  indorsers,  who  re- 
fused to  take  it  up,  aUeging*that  they  would  not  then  have 
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any  thing  to  say  to  it ;  upon  which  the  npte  was  protested        1795. 

against  them  as  indorsers.  SwSTlld 

Mitchell,  the  notary,  proved  the  foregoing  facts,  as  re-  Austin 
lated  to  him  in  the  business  :  and  he  said,  although  Sarze^  Gilbert  and 
das  told  him  he  did  not  wish  his  indorsers  called  on  ;  yet, 
l>efore  he  called  on  the  plaintiiFs  to  ask  for  the  indulgence, 
he  called  on  the  defendants  to  ask  their  permission  to  apply 
for  a  few  days  indulgence,  but  they  then  said  they  would 
have  nothing  to  do  with  it.  Sarzedas  himself,  proved, 
that  from  the  time  he  was  first  called  upon  by  the  notary 
with  the  note,  until  he  was  obliged  to  declare  himself  a 
bankrupt,  he  paid  upwards  of  1,000A  to  relieve  those  who 
had  indorsed  notes  for  him ;  and  had  the  plaintiffs  not 
given  the  indulgence  before  mentioned,  he  certainly  would 
have  paid  the  amount,  rather  than  the  defendants  should 
have  suffered  for  their  friendly  act  towards  him.  That  he 
understood  the  note  came  into  their  hands  for  money  ad- 
vanced  or  loaned,  at  the  rate  of  Jive  per  cent,  per  month  ; 
and  therefore,  of  the  two  parties,  he  chose  that  they  should 
suffer,  rather  than  the  innocent  indorsers. 

Rutledge^  for  the  defendants,  relied  on  the  general  law 
of  merchants,  that  where  dtte  diiigence  was  not  used  against 
the  drawer,  the  indorser  is  not  liable ;  but  particularly  on 
Tindalv.  Brown^  (1  Durn.  &?  East^  137.)  that  wherever 
the  holder  gives  a  new  credit  or  time  for  payment  to  the 
drawer,  the  indorser  is  exonerated.  Also  on  the  case  of 
Scarborough  &f  Cook  v.  Harris^  ante* 

The  Court  unanimously  of  opinion,  that  the   plaintiffs, 
ought  not  to  recover,  and  the  jury  returned  a  verdict  ac- 
cordingly. 


468  .    CASES  IN  THE  SUPERIOR  COURTS 


May  Term.  WiNTHROP  agaimt  PePOOH,  OtIS  &  COMPANT. 

An  action  win       ON  a  motion  for  a  new  trial.    The  case  appeared  to  be 

lie  on  a  bill  of  .'        /.  . 

exchange  pro-  that  a  bill  of  exchange  was  drawn  by  a  partner  in  Boston^ 

tested  for  nori'  ,.  ,  ^^j  •«^r^-*^*^- 

acceptance,  on  his  copartners  here,  at  180  days  sight,  for  4B6L  lU. 
time^^r  paj^  which  came  into  the  plaintiff's  hands  by  indorsement*  On 
Spiled*  "**'  ^^^  ^^^  being  presented,  it  was  refused,  and  of  course,  pro- 
h^*hm  ^^^^^^  ^^^  non-acceptance.  On  which  a  suit  was  shordy 
id  drawn,  is  after  commenced,  but  before  the  time  for  payment  had  ex- 

the  rule  both      .  *^  ' 

for    interest     pi  red* 

on  biiii!™**^  Ward^  for  the  defendants,  took  two  grounds :  Ist.  That 
the  verdict  in  the  former  trial  was  against  the  law  of  mer- 
chants, inasmuch  as  it  was  founded  on  a  protest  of  the  bill 
in  question  for  non^cceptance ;  and  the  suit  commenced 
upon  it  before  the  time  for  payment  had  expired*  2dly« 
I'hat  the  jury  had  taken  upon  them  to  allow  ten  per  cent. 
damages ;  which  was  neither  allowed  of  by  our  act  of  as- 
sembly, nor  any  established  usage  or  custom  of  trade. 

N*  B.  The  new  trial  was  ordered  in  this  case,  not  on 
account  of  any  dtfRculty  on  the  first  part,  but  in  order  to 
have  the  point  of  damages  established  by  a  jury  of  mer- 
chants. 


Upon  the  first  ground,  the  court  were  cleariy  of  opinion, 
that  the  action  lay  upon*  the  protest  for  non-acceptance,  al- 
though the  time  for  payment  of  the  bill  was  not  expired. 
Every  man,  by  the  law  of  merchants,  who  draws  a  bill, 
undertakes  by  the  very  act  of  drawing  that  the  bill  shall 
be  accepted  and  paid^  when  at  maturity,  agreeable  to  the 
terms  of  the  bill.  And  the  very  end  and  design  of  a  pro- 
test, is  to  give  notice  of  non-acceptance  ;  or,  if  accepted,  of 
non-payment;  in  cither  event,  the  drawer  becomes  liaUe* 
And  the  holder,  in  case  of  a  protest  for  non-acceptance,  is 
undep  no  obligation  to  wait  ull  the  time  for  payment  ex- 
pires ;  because  the  drawer  has  broke  part  of  his  original 
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contract,  that  is,  that  the  bill  should  be  accepted.     And        1795. 
because  also,  (if  the  bill  should  even  be  paid  when  due,)   ^J^T^j^]^ 
the  holder  would  lose  the  benefit  of  the  credit  in  trade^  „      ^'  ^ . 

'  Pepoon,  Otit 

which  the  acceptance  of  a  bill  would  give  him,  as  well  as  &  CompAny. 
the  use  of  the  money,  which  he  might  obtain  at  a  small 
discount.  The  obligation  in  every  such  case,  would  be  on 
the  part  of  the  defendant,  to  shew  that  the  bill  was  after- 
wards paid,  which  might  be  given  in  evidence  by  way  of 
mitigation  of  damages.  But  in  this  case,  no  payment, 
even  at  this  day,  is  alleged  ;  therefore,  the  plaintiff  is  en- 
titled to  a  recovery.    Doug.  SS.     3  Will.  17*    Kydy  \7* 

Upon  the  second  point,  the  court  had  some  doubts  about 
the  quantum  of  damages  which  ought  to  be  allowed.  Our 
act  of  assembly  for  ascertaining  damages  on  protested  bills 
of  exchange,  allows  fijieen  per  cent,  on  all  bills  returned 
iix>m  foreign  countries  beyond  sea,  with  the  diiFerence  of 
exchange  ;  and  ten  per  cent,  on  bills  returned  from  any  of 
our  sister  states  ;  biit  it  is  silent  as  to  the  damages  to  be 
recovered  on  bills  drawn,  either  in  a  foreign  country,  or  in 
,any  other  state,  and  sent  for  recovery  in  our  courts  in 
Carolina^  as  in  the  present  instance.  Therefore,  in  the 
former  trial,  the  court  left  it  to  the  jury,  either  to  govern 
themselves  by  the  reason  and  analogy  of  our  own  state  law  on 
the  occasion,  (which  they  thought  a  good  rule,)  or  to  make 
the  lex  hciy  or  law  of  the  place  where  the  biU  was  drawn, 
their  guide,  if  they  could  ascertain  what  that  was.  Ac- 
cordingly, the  jury  found  ten  per  cent,  damages,  which  is 
the  same  as  allowed  on  bills  drawn  here,  and  returned  pro- 
tested. As  the  parties,  however,  expressed  a  dissatisfac- 
tion at  this  verdict ;  and  as  it  was  a  new  casCy  the  court 
had  directed  a  new  trial,  before  a  special  jury  of  mer- 
chants, who  were  now  finally  to  settle  this  point ;  and  there- 
fore left  it  again  to  the  jury  now  sworn,  either  to  make 
our  law  on  the  subject  their  rule,  or  the  law  and  customs 
of  the  state  of  Massachusetts^  where  the  bill  was  drawn,  as 
they  thought  most  agreeable  to  the  law  of  merchants. 


4ro  CASES  IN  THE  SUPERIOR  COURTS 

The  jury  then  retired,  and  next  morning  returned  their 
verdict  for  the  amount  of  the  bill  with  interest,  and  three 
?po<m,  Otis  P^^  ^^^^  damages,  agreeable  to  the  custom  of  merchants  in 
&  Company.    BostoTi^  on  inland  bills  protested. 

This,  therefore,  may  be  considered  as  establishing  the 
law  on  this  point,  and  making  the  lex  loci^  or  law  of  the 
place  where  the  bill  is  drawn,  the  rule. 


Sasportas  against  Jennings  and  Woodrop* 

t)urcs8  of  CASE  on  a  demurrer.  The  defendants  shipped  a  quan- 
S^T'^Ili^'ii":  ^«y  of  run*  on  board  the  British  sloop  BeU,  oi  Jamaica^ 
*vo?d**"^*^^''  bound  to  Charleston;  which  sloop,  on  her  passage,  was  cap- 
nou;  CM-  boiui.  tured  by  a  vessel  acting,  or  pretending  to  act,  under  a  com- 
ticMi  of  prize  mission  from  the  French  republic,  and  brought  into  the 
i)dfii^rs  ex-  von  oi  Charleston*  The  rum  was  afterwards  ordered  to  be 
the  «(imirait>\  ^old  lor  the  benefit  of  the  captors,  as  lawful  prize,  by  Mons* 
lommon^n^  ^*^^^g^^rit^  the  Freuch  consul  residing  here.  Previous,. 
have  nothing  however,  to  this,  the  defendants  had  put  in  their  claim  for 

to  do   with  It  '  ■ 

If  so,  then  all  the  rum,  as  beine  American  citizens,  and  the  bona  fide 

oUici-  matters  .    ,  ,  .   ,  r        i         a        i  t         i 

springing  in.  owners  of  the  mm,  which  was  refused.  At  the  sale,  the 
ofBuchaqiTeL  defendants  were  the  purchasers,  and  gave  their  notes  to  the 
ScfusU*'eiTto  plaintiff,  as  agent  of  the  captors,  for  the  amount  of  the 
the  Rfimiraity  gales,  and  by  this  means  repossessed  themselves  of  their 

also.     A  con-  ^  '  _      ■ 

demnation  of  property,  SO  captured.     When  these  notes  became  due,  the 

captured  *  /  ,    .       ,  i  .  ^ 

sootis  in  some  defendants  were  advised  not  to  pay  them,  on  the  ground 
petent  juris-  that  they  were,  in  fact^  compelled  or  obliged  to  give  them^  in 
wUitdy"  Sc-  order  to  get  back  their  property  out  of  the  hands  of  the 
t£rp[.o^?"  privateersmen. 
can  be  devest-      The  action  was  then  commenced.     The  defendants  put 

edoot  of  the  .  ,  ,  "^ 

origioai  own-  in  a  Special  plea,  stating  the  duress  of  their  goods,  and  a 
compukion  to  give  these  notes,  in  order  to  regain  posses- 
sion of  their  property.  And  further,  that  this  court  had 
no  jurisdiction  of  the  cause,  as  it  natun^ly  involved  in  it 
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the  questiop  of  prize  or  no  prize^  which   exclusively  be-        1795. 
longs  to   the  admiralty  jurisdiction.     To  this  the  plaintiff  ^"^^^^^^"^ 
demurred;  and  for  cause  of  demurrer  alleged,  thac  duress  v. 

of  goods  V  which,  however,  he  denied  in  this  case)  would  Woodrop^ 
not  avoid  so  deliberate  an  act  as  the  giving  these  notes  ;  and 
that  this  was  a  contract  cognisable  by  a  common  law 
court,  and  not  of  admiralty  jurisdiction.  The  defendants 
joined  in  demurrer*  So  that  two  questions  came  before 
the  court  for  their  consideration. 

1st.  Whether  duress  of  goods  would  avoid  a  man's  act 
or  not  ?  2.  Whether  this  court  would  take  cognisance  of 
the  cause,  original!}  oi  admiralty  jurisdiction  ? 

There  was  however  a  third  point,  and  the  most  mate** 
rial  of  any«  though  not  submitted  by  the  pltadings,  and 
which  naturally  arose  out  of  them  ;  which  was,  3.  Whe- 
ther, upon  a  supposition  that  this  couit  cannot  take  cogni* 
Bance  of  a  case  which  originally  and  exclusively  belongs  to 
the  admiralty  jurisdiction,  it  will  of  a  matter  incidentally 
springing  out  of  it  I 

On  behalf  of  the  plaintiiF,  it  was  argued,  on  the  first 
ground,  that  duress  of  goods  will  not  avoid  a  man's  deed  ; 
because  the  party  may  have  adequate  satisfacdon  in  da*> 
mages,  for  any  injury  he  may  receive  ;  and  for  that  pur- 
pose  the  counsel  relied  on  2  InsU  483.  and  1  Black  Com*. 
431.  That,  however,  in  the  present  case,  there  was  no 
kind  of  duress  but  a  voluntary  contract  at  a  public  sale, 
where  the  law  was  open  for  redress  of  every  kind  of  injury 
whatever.  The  defendants  were  perfectly  free  to  contract 
for  the  rum,  or  not,  as  they  thought  proper.  There  was  no  - 
compulsion  on  them ;  no  threats*  •  Every  step  respecting  the 
contract,  and  giving  the  notes  in  question,  was  the  result 
of  deliberation  and  free  will.  That  it  was  unnecessary  to 
go  into  die  consideration  of  a  note  of  hand  ;  it  carried  with 
it  upon  its  face  a  vahutble  consideration,  and  no  construc- 
tion whatever  could  draw  it  into  the  admiralty  jurisdiction. 
It  was  a  contract  cognisable  in  the  common  law  courts  only, 
and  not  elsewhere.  That  the  rum  in  question,  had  been 
taken  on  the  high  seas,  and  had  been  upwards  of  twenr^^- 
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1795.        four  hours  in  the  hands  of  the  captors,  which  devested  the 

^■^^^^^^^^^     original  owners  of  their  property,  so  that  they  could  have 

V.  no  further  interest  m  it.     And  although  there  had  been  no 

M'oodi-up.     regular  condemnation,  yet  that  only  respected  the  distribu* 

tion  of  capture,  not  the  devestment  of  the  original  owners. 

That  the  defendants,  therefore,  could  have  no  claim  to  the 

rum  in  question  ;  and  if  no  claim,  then  they  could  not  even 

have   an    equitable   pretext    for   detaining  the  money   in 

their  hands,  under  colour  that  they  had  no  other  mode  left 

to  regain  their  property. 

2.  On  the  second  ground,  the  counsel  did  not  contend 
that  this  court  could  take  notice  of  a  prize  cause,  or  one 
of  admiralty  jurisdiction  ;  but  denied  that  this  was  a  ques- 
tion of  prize  or  no  prize,  or  an  incident  springing  out  of  it. 
That  it  did  not  appear  to  be  a  cause  of  this  kind,  from  the 
face  of  the  proceedings. 

For  the  defendants^  it  was  replied,  that  duress  of  goods 
would  avoid  a   man^s  deed  in  some  panicular  instances ; 
for  the  necessities  of  a  man  might,  in  many  cases,  be  so 
argent  and  pressing,  as  not  to  admit  of  the  ordinary  modes 
of  redress  by  due  course  of  law,  however  able  the  other 
party  might  be  to  make  him  compensation,  or  to  satisfy  him 
for  any  injury  he   might  sustain  ;   and  relied  on  Astley  v. 
Reynolds^  (2  Str.  916.)  where  a  pawner  of  goods  paid  6A 
more  than  was  really  due  to  the  pawnee,  and  upon  an  ac- 
tion of  assumpsit^  recovered  it  back  again ;  because  it  was 
said,  this  payment  was  by  compulsion,   and  the   plaintiff 
could  not  do  without  the  plate  pawned  ;  so  that  an  action 
of  trover  would  not  do  for  his  business  ;  therefore  it  must 
have  been  paid  by  the  plaintiff  relying  on  his  remedy  to  re* 
cover  it  back  again.     From  whence  the  counsel  in  this  case 
urged,  if  assumpsit  would  lie  to  recover  back  money  paid 
under  the  circumstances  as  in  Astley  v.  Reynolds  ;  that  if 
a  demand  was  made  for  money  supposed  to  be  due  under 
similar  circumstanices,  the  defendants  might  defend  them- 
selves against  so  unjust  a  claim.     That  the  situation  and 
calling  of  the  captors,  made  it  more  urgent  and  necessary 
in  this  case,  than  perhaps  in  any  other  which  could  occur^ 
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to  induce  the  defendants  to  regain  their  effects  by  any  pos-        ^"^^• 
sible  means  short  of  force,  out  of  their  hands.     They  were      Sasportiis 
privateer  amen  ;  the  very  import  of  the  term  was  sufficient  jcnninw  and 
to  convey  an  adequate  idea  of  them  :  transient  persons,  not     Woodrop. 
one  of  whom  might  ever  be  found  again  here,  after  once 
leaving  the  port ;  or  if  found  not  worth  a  shilling  to  make 
reparation   in  damages.     This   case,  therefore,  was  much 
stronger  than  any  mentioned  in  the  books,  and  fully  justifi- 
ed the  defendants  in  not  paying   the   notes  thus  given  for 
their  goods,  so  illegally  detained  from  them.     As  to  force, 
they  had  none  at  command,  to  oblige  the  captors  to  relin- 
quish ;  and  if  that  were  practicable,  it  might  endanger  the 
peace  of  the  country ;  whereas   the   present  mode  was  a 
peaceable  one,  which  prevented  everj'  thing  like  hostility, 
and  was  fully  sufficient  for  every  purpose  they  wanted. 

2.  On  the  second  ground  it  was  clear,  they  said,  that  a 
court  of  common  law  could  not  take  cognisance  of  a  priz^ 
cause.  All  the  writers  on  the  laws  of  nations,  concurred 
on  this  head  and  laid  it  down  as  a  well  established  rule,  that 
the  question  of  prize  or  no  prize^  must  be  determined  by 
the  jw^  6e///,  and  belongs  exclusively  to  the  prize  court,  in 
the  admiralty  jurisdiction.  That  the  reasoning  was  so 
strong  in  the  case  of  Leceaux  v.  Eden^  (JDoug*  572.)  that  it 
was  unnecessary  to  mention  any  other ;  nay,  the  plaintiff 
himself,  conceded  the  point* 

3.  On  the  third  point,  the  defendants^  counsel  contended, 
that  although  the  notes  were  not  (abstractly  considered)  a 
matter  of  admiralty  jurisdiction  ;  yet,  as  they  incidentally 
sprung  out  of  the  capture,  and  was  a  consequence  of  it, 
and  the  money  mentioned  in  them,  depended  upon  the  de- 
terminadon  of  the  previous  question  of  prize  or  no  prize, 
it  was  such  an  incident  attached  to  a  prize  cause,  as  could 
not  be  severed  from  it,  without  manifest  injustice  to  the 
defendants.  That  the  notes  in  question,  were  only  evident 
cea  of  the  contract^  made  to  get  back  the  rum  into  the  defend' 
ants*  possession ;  which  contract,  however,  whether  good  or 

VoB.I.  3  0 
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1795.        bad,  binding  or  nugatory,  still  depended  on  the  right  of 
^^'^^'^^     property  in  the  rum.     For  if  the  rum  was  still  the  property 
V.  of  the  defendants,  any  contract  made  to  pay  for  ivhat  was 

Woodrop.     their  own,  was  void  and  of  no  effect.     On  the  contrary,  if 
it  was  in  the  captors,  then  they  were  bound  to  pay  ;  which 
still  brought  the  grand  question  back  to  the  consideration  of 
prize  or  no  prize  ?     That  even  if  the  rum  had  been  the  pro* 
perty  of  enemies,  instead  of  friends  and  neutrals,  there  must 
have  been  a  condemnation  in  a  court  of  competent  jurisdic- 
tion* (^Lindo  v«  Rodney,^     Here  was  no  condemnation  or 
investigation  in  a  court  competent  to  decide  upon  it ;  it  was 
sold  by  the  arbitrary  order  of  the    French   consuL     lliat 
with  regard  to  the  effects  of  this  sale,  it  might  well  be  com- 
pared to  the  case  of  pirates,    who  took  goods  at  sea,  and 
sold  them  on  land  ;   where  it  was  adjudged  to  belong  to  the 
admiralty  jurisdiction.     For  that  which  is   an  incident  to 
the  orig^inal  matter^  shall  not  take  away  the  original  jurisdic- 
tion.    Doug.  583.     That  the  opinions  of  the  judges  in  the 
case  of  Lececaix  v«  EdeUy  (Doitg*  579.)  were  also  clear  on 
this  point.     That  where  the  injury  was   the  natural  consc" 
quence  of  the  capture^  the  admiralty  has  the  sole  and  exclu- 
sive jurisdiction.     That  where  the  admiralty  has   exclusive 
jurisdiction  of  the  matter^    it  ought  to  have  jurisdiction  of 
every  thing  necessarily  incident  to  it.     And  that  if  the  origi- 
nal taking  be    not  a  trespass  cognisable  at  common  lawj  it 
leaves  it  with  all  its  incidents^  to  the  court  which  has  orig-i^ 
Tia/ jurisdiction*     From  all  which  authorities  and  opinions, 
it  was  sufficiently  clear,  that  whatever  was  an  incident  to  a 
case  of  ad miralt)' jurisdiction  originally,  should  be  tried  by 
the  admiralty,  and  not  by  a  court  of  common  law* 

The  Court  (present,  Burke,  Waties,  and  Bay,  Jus- 
tices) took  time  to  consider  this  case ;  and  after  mature  de- 
liberation, were  of  opinion  that  this  court  had  not  jurisdic- 
tion of  the  cause.  That  with  regard  to  the  first  point  sub- 
mitted by  the  pleadings,  they  were  decidedly  of  opinion, 
that  there  might  be  cases  where  duress  of  goods  would  avoid 
a  man's  act;  and  that  there  was  nothing  from  2  InsU  483* 
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and  1  BhcL  131.  to  the  contrary.     Both  hordCoie  and        *^«^' 
Judge  Blacistone  lay  down  the  principles  of  law  generally,     s^p^^rta* 
without  recurring  to  exceptionable  cases  out  of  the  general  j  ^^^J-   ^^ 
rule.     The  verj'  reason  they  assign,  appears  to  confirm  this     Woodrop. 
opinion.     They  both  say  that  duress  of  goods  will  not  avoid 
a  man's  deed ;  because  the  party  injured  may  have  adequate 
satisfaction  in  damages  for  the  injury.   This  then  obviously 
presupposes  two  things  :  1st.  Ability  in  the  person  or  per-^ 
sons  to  make  recompense.     2dly.  A  prompt  and  eiFectud! 
method  to  compel  this  satisfaction.     But  where  these  essen- 
tials are  wanting,  the  reason  ceases,  and  with  it,  the  prin<* 
ciples  on  which  the  law  was  founded.     Had  either  of  these 
great  sages  of  the  law  contemplated,  in  the  cases  quoted, 
the  inability  of  persons  to  make  compensation,  or  a  want  of 
a  speedy  tribunal  to  compel  it  to  be  made  ;  they  would,  no 
doubt,  have  laid  down  principles   applicable  to  such  cases, 
and  that  too,  very  different  from  those   relied  on  by  the 
plaintiff's  counsel.     Besides,  it  is*  too  obvious,  that  the  im« 
mediate  necessities  of  a  man  may  be  so  great  and  urgent, 
as  not  to  admit  of  ordinary  modes  of  redress,  however  able 
the  party  might  be  to  make  satisfaction.     It  would,  there- 
fore,  be  extremely  hard  to  say  that  in  cases  of  this  sort,  even 
where  the   party   is  sufficiently   able,  that  duress  of  goods 
should  not  avoid  a  man's  act.     The  reason  in  the  case  of 
Astley  V.  Reynolds  is  very  strong  to  this  point.     There,  the 
court  said  the  party  paid  his  money  relying  on  his  legal  re- 
medy to  recover  it  back  again.    It  is  clear  then,  that  where- 
ever  assumpsit  will  lie  for  money  extorted  by  this  kind  of 
duress  of  goods,  a  party  may  defend  himself  against  any 
claim  upon  him  for  money  to   be  paid  in  consequence  of 
any  contract  made  under  similar  circumstances. 

2.  As  to  the  second  point,  the  court  said  it  was  a  very 
dear  rule  of  law,  that  the  municipal  courts  of  a  country 
^  oould  not  take  cognisance  of  matter  which  was  to  be  deter- 
mined by  ^tjus  belli^  which  was  a  part  of  the  law  of  na- 
tions ;  and  therefore,  every  thing  relating  to,  or  governed 
by  it,  must  be  determined  by  that  court  which  has  the  gene- 
ral jurisdiction  of  such  cases  ;  which,  by  the  oommon  con- 
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1795.  sent  of  all  nations,  belonged  to  the  admiralty  jurisdictioB. 
They  said  Leceaux  £sP  EdeiCs  case,  and  thic  authorities  there 
referred  to,  together  with  the  reasoning  and  opinions  of  the 

Jenninn  and   «     ,  ,  i  «      •  «  . 

Woodrop.  judges  iq)on  them,  were  so  strong  and  c<Miclusive  upon  thia 
head,  that  it  was  needless  4o  do  more  than  to  refer  to  the 
case  itself* 

3*  On  the  third  point,  the  court  were  equally  dear,  that 
the  notes  in  Question  were  only  evidences  of  a,  contract 
made*at  a  sale  of  the  rum  as  a  lawful  prize ;  and  therefore 
formed  such  an  incident  as  naturally  brought  them  widiin 
the  admiralty  jurisdiction,  which  had  the  original  cogni- 
sance of  the  question  of  prize  or  no  prize*  It  was  admit- 
ted by  all  parties,  that  the  rum  in  question,  was  shipped 
on  board  the  British  sloop  Belly  as  the  property  of  the  de- 
fendants, who  were  American  citizens? — ^that  it  was  seized 
by  a  French  privateer,  brought  into  the  port  of  Charleston^ 
and  ordered,  by  the  French  consul,  to  be  sold  as  lawful 
prize  ;  and  that  at  this  sale,  the  defendants  purchased  it,  and 
gave  their  notes  for  the  purchase-mo^iey,.  in  order,  to  get 
possession  of  the  rum*  ,  These  notes  then^  were  evidendy 
the  last  links  in  the  chain  of  ^^ents,  which  was  fastened  to 
the  admiralty  Jurisdiction  originally,  and  which  could  not 
be  severed  from  the  others  without  the  most  glaring  injus- 
tice to  the  defendants  \  for  it  must  be  obvious  that  the  vali- 
dity of  this  contract  depended  upon  the  legality  of  the  prize* 
If  the  rum  still  remained  the  property  of  the  defendants, 
there  was  no  one  principle  of  law  or  justice  existing,  which 
could  make  them  pay  for  what  was  their  own  before,  or 
which  could  support  or  defend  any  contract  made  to  pay 
for  it*  If,  on  the  contrar}*,  the  rum  vested  in  the  captors, 
then  the  contract  was  binding  y  which  still  involved  in  it  the 
consideration  of  prize  or  no  prize,  and  brought  it  back  to 
the  admiralty  jurisdicUon,  to  which  it  originally  belonged. 
The  case  oi Leceaux  w  Eden  was  strong  in  point:  that  was 
an  action  of  false  imprisonment,  brought  by  the  second  mate 
of  a  ship  which  was  taken  as  a  prize  by  the  defendant,  who 
was  commander  of  a  letter  of  marque.    The  ship  and  cargo 
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were  i^tierwarcb  liberated  by  th^  admiral^,  and  the  capiat       1795. 
ccmdetnoed  ia .  C09t»  iind  damages ;  upon  which  the  plaintiff    ^JJ^^^^J^T 
brouffht  this  action,  as  he  had  been  confined  on  board.  The  ,     .  ▼. 
acttonof  false  imprisonment  was  apparendy  a  common  law     Woodvop. 
case,  as  mudi  so  ai  the  present  one  on  the  notes  of  hand, 
ap|>eared  to  be«     Bat  the  court,  in  that  case,  did  not  au^ 
tain  it ;  because  it  yifm  an  incident  springing  out  of  a  cause 
originally  of  admiralty  jurisdiction ;  and  they  said,    that 
wherever  the  injury  is.  the  natural  consequence  of  the  cap- 
ture, the  admiralty  has  the  sole  and  exclusive  jurisdiction* 
^  The  case  of  tbe.pinites  was  also  strong :  there,  goods  were 
takeax  at  sea^  and;sold  on  land ;  and  it  .w,as  contended,  that 
this  sale  on  land,   made.a contract  co^iodscible^at- common 
law ;  bi^t  the  court  jidjudgpd  otherwise-^tbati  as  tfie  'origi- 
nal taking  belonged  to  .the^  suimirsity^  ^very.  thing  which 
was  incidental  to,  or.  sprung  out  of  it,  should  bdbng  to  it 
alsOt     So  in  Turner  ^  Catt^.s  case,   against  ikk'^  (t  Lto. 
243.    1  Sid^  36r0  where,  ati  O^tmi/^wastakenibf  a  Dutch 
ship^  And  bitough^  into  port^  and  libelled  ns  prize  |    but  re- 
sted to  the  owners*  ^Thie.  Ostcnders  libelled  in  the  court  of 
a^ir^ty.,  for  damages  which,  the  shijp  austained  while  in 
pont,  add  a  pro^iikitim  i  was  prayed ;  but  .Te&sed,  *  on  the 
gf  oui|d  ^hat  the  orig^aL  was  a  caiptore  at  «ea,  and  the  bring* 
ing,  into  port,,  ii;)^ order, to  have  her  condemned  as*a  prize, 
is  b,ujl,.£|  cons^iM^ce  of  it  ;r'therefoKe,  not  oftly  die  original, 
hut)Ui«^.conseqviei9ces,  shall  be  tried  by  the. ladmiralty;  so 
tb^e   pn^ibition  was  refused*     All  'these-  cases,  and  many 
otht$GS  referred  to,  go  to  establish  the  principal  point  con« 
terided  for  by  the  defendants — that  whatever  is  an  incident 
springing  out  of  a  pri»£eoGaae  shall,  as  well  asf  the  original 
capture,  be  tried  by:tbe  admiralty  jurisdiction.  • 

The  court  said  d)ey  would  take  notice  of  one  thing  more 
in  tl\is  case,  lest  thtdi' silence  upon  it  might  be  construed  in- 
to-^n  acquiescence  of  the: principle  laid  down  by  the  coun- 
sel fdr.  the  plaintiff,  in  the- course  of  the -armaments,  and 
qupfiod  froih  FatUl:  ^^Thata  seizi/(e  apprize,  and  twenty- 
^^  four  hours  possession  by  the  captors,  ot  bringing  the 
"  prize   into  a  place  of  safety,  vested  the  property  in  the 
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1795.        «  captors."  {Vattelj  S7U  ^72^)  This,  they  said,  was  a  doc- 
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trine  they  by  no  means  assented  to«     In  die  case  of  Limb 
V.         V.  Rodney^  {Doug.  591.)  Lord  Mansfield^  in  one  of  the 
^cwd^p?    most  learned  and  elegant  opimoos  he  ever  delivered  in 
We%tmmttr*Hail^  as  the  unanimous  opinion  of  the  Kin^s 
Bcnch^  declares,  that  after  searching  the  admiralty  records 
from  the  earliest  periods,  and  examining  all  the  treades  and 
marine  laws  then  existiqg,  (in  1781,)  the  court  was  decided* 
ly  of  opinion,  that  no  property .  vesta  in  any  goods  taken  at 
sea  or  bmd^  till  a  sanction  of  condemnation*     That  the  ma* 
line  ordinance  of  France^  their  instruotions  to  their  cap- 
tains of  private  ships  of  war,  and  ;a  variety  of  subsisting 
.  treaties  for  one  hundred  yean  past,  all  confirm  the  position, 
that  no  one  is  to  sell,  or  purchase,-  before  the  admiral,  &cc* 
shall  have  declared  the  ship  or  goods  taken,  to  be  good  and 
lawful  priae.    .Lord  Mansfield^  in  the  same  opinion,  says, 
that  mutual  convaiience,  eternal  principles  of  justice,  the 
wisest  regulations  of.  policy,  and  the  consent  of  all  nations, 
have  esta^Ushed  a  system  of  procedure,  a  code  of  laws, 
and  a  court  for  the; trial  of  prize  or  no  pri^e.      After  all 
these  authorities,  and  the  reason  of  the  thing  itself,  which 
appears  to  be  a  part  of  the  acknowledged  law  of  nations  on 
the  subjeot,  a  bare.dictum  of  Vattely  dfiat  twenty  four  hours 
posseseiom  vdsts  tie  property  in  the-  captors j  however-  re- 
spectable bb  authority  vaay  be  in.  other  respects  is  not  of 
sufficient  weight  to  justify  the  position  contended  for ;  es- 
pecially, when  it  is  recollected  that  he  borrowed  the  idear 
from  Grotiusy  who  wrote  about  two  centuries  ago,  when 
commerce  apd  navigation  were  extremely  circumscribed 
indeed,  and  when  mercantile  transactions  were  very  little ' 
known,  and  less  attended  to  by  those  who  had  the  direction 
of  national  transactions.     Besides,  as  a  very  ingenious  au- 
thor observes,  ^^  both  Puffendorf  ssoA  Grotius  are  of  too  fo- 
*^  rensic  a  cast,  to  be  admitted  of  general  use  at  this  day. 
^*  They  are  too  much  mixed  up  with  the  civil  law  and  the 
*^  customs  of  Germany y  to  answer  the  present  exigencies  of 
^^  trade,  or  extension  of  commerce.'*    A  variety  of  treaties, 
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conventions,  and  customs,  have  been  introduced  since,  by  *?^^- 
iKb  modern  commercial  nations,  in  favour  of  trade«  and  sasporuB 
their  mutual  intercourse  with  each  other  ;  that  the  law  of  j^j^^J'  ^^ 
nations  has  almost  entirely  changed  from  what  it  was  two  Woodrop. 
centuries  ago.  If  this  doctrine  should  really  prevail,  and 
be  considered  as  the  general  law  of  nations  at  this  day,  no 
property  at  sea  would  be  safe  ;  it  would  all  be  in  the  power 
of  captors,  to  be  disposed  of  at  pleasure,  without  regard  to 
the  rights  of  neutrals,  friends,  or  fellow-citizens.  How 
could  the  property  of  persons  of  this  description  be  distin- 
guished, ascertained,  or  reclaimed,  unless  there  was  some 
tribunal  of  competent  jurisdiction  to  'investigate  and  deter- 
mine the  right  ?  How  could  those  rights  be  protected,  or 
the  faith  of  treaties  observed,  without  some  mode  of  exa- 
mination, or  power  to  compel  restitution  ?  Such  a  doctrine, 
as  has  already  been  observed,  would  really  lay  every  thing 
prostrate  on  the  ocean,  at  the  mercy  of  armed  vessels  and 
ships  of  war.  An  investigation,  therefore,  in  a  court  of 
competent  jurisdiction,  to  adjudge  and  condemn  what  is 
lawful  prize,  appears  fit>m  the  best  authorities,  and 
wisest  regulations  of  nations,  to  be  absolutely  necessar}%  be- 
fore the  property  can  be  devested  out  of  the  original  owner. 
Upon  die  whole,  the  court  were  of  opinion,  that  the  demur- 
rer in  this  ca^e  ought  to  be  sustained,  which  will  injure 
neither  party ;  but  leave  the  question  of  prize  or  no  prize, 
with  all  its  incidents,  to  the  admiralty,  which  had  the  ori- 
ginal jurisdiction  of  the  cause,  and  amon^  them,  the  con- 
tract in  question. 


•  •  ••» 


jup^        1 1 


i^fm^mt-^^^m^^^^^^^^^f^^^mF^^''^^^^^9^W 
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Mat/ Term.        Adam   and  WiLLiAM   Tusso  a^inst  Rogers  and 

M*Bride. 

?"^^™*J^       THIS  was  an  ixcinyaoS  assumpsit  for  goods  sold  and  de- 
books,    must  livered.     Some  part  of  the  entries  in  the  plaintiffs'  books. 

be  proved  by  i     •       « 

the  clerk  who  Were  made  m  the  hand-writing  of  Mr.  Monk^  who  was  ab- 
•n  the  «ute!     scnt  in  Orangeburgh  district*      On  the  plaintiffs'  offering  to 
produce  proof  of  Monk^s  hand-writing,  an  objection  was  ta- 
ken to  it,  as  Monk  himself  was  in  the  state,  and  within  the 
'   r^ach  of  the  process  of  the  court,  it  not  being  the  highest 
evidence  of  which  the  case  was  tapable  ;  which  objection. 

The  Court  sustained,  as  coming  within  the  rule  of  law 
laid  down  in  the  case  of  Fosters  v.  Sinkler^  ante. 


9 


May  Term.  ROUPLE  against  M*CaRTY. 

In  an  special      THIS  was  a  special  action  on  the  case,  for  selling  an  en- 
action s      ^"r 
seiiinfifan  mi-  sound  nt^gTo  female  slave. 

where  "^  the       The  evidence  was  extremely  doubtful,  whether  the  un- 

M^ ihc  *jm-y  Soundness  stated,  was  the  effect  of  disease  before  or  aft«r 

oupht  to  sup:     1  1 

port  Uie  coi-   ^^  ®^*®* 
trucL 

The  Courts  (present  Waties  and  Bay,  Justices,)  there- 
fore, took  this  opportunity  of  mentioning  that  these  kind 
of  actions  had  become  ver)'  frequent  of  late ;  as  it  often 
happened  that  as  soon  as  a  purchaser  got  tired  or  disap- 
pointed in  a  bargain,  he  would  then  set  up  a  pretext  of  this 
kind  for  recovering  back  his  money.  That  juries  had  been 
very  much  in  the  habits  of  giving  in  such  verdicts  as  had  a 
tendency  to  rescind  sales  entirely,  instead  of  making  a  rea- 
sonable abatement  in  the  price  so  as  to  do  justice  to  both 
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parties,  without  setting  aside  a  bargain.  They,  therefore,  i^JT^^' 
recommended  to  the  jury  to  consider  seriously  of  this  case, 
and  not  to  slide  too  easily  into  a  practice  that  really  render- 
ed almost  all  sales  uncertain.  They  further  laid  it  down  as 
a  good  general  rule,  that  wherever  the  case  was  a  doubtful 
one,  as  the  present,  it  was  better  to  support  contracts,  than 
to  vitiate,  or  set  them  aside* 

Verdict  for  defendant. 


CrOSKETS   against  O'DrISCOLL.  •Va^  Term. 

SLANDER.  The  words  were,  that  the  defendant  said 
the  plaintiff  harboured  his  negro,  and  he  would  prove  it. 
The  jury  gave  three  pounds  damages^  subject  to  the  opinion 
•f  the  court,  whether  these  words  were  actionabky  or  not  ? 

The  Courty  after  hearing  counsel,  were  unanimously  of 
•pinion,  that  these  words  were  not  in  themselves  actiona* 
Ue,  and  as.  no  «^ecia/ damage  was  proved,  that  the  verdict 
ought  to  be  set  aside. 

All  the  judges  present. 


Vol.  L  3  P 


.' 
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The  Executors  of  B&ewton  against  The  Executors  of 

Cannon. 


It  is  a  good  THIS  was  an  action  of  debe  on  bond,  commenced  in 
that  non-pay-  Washington  district*  No  payment  had  been  m^de  on  the 
rest  on  a  bond  bond  for  upwards  of  24  years.  Bat,  J.  who  tried  the 
J^earsris^lfre-  cause,  directed  the  jury  to  find  for  the  defendants,  as  the 
de^c'e'thant  ^^  presumed  it  had  been  discharged,  there  being  no  pay- 
has  been  paid  ments  indorsed  on  it  within  the  above   period.     I'hat   it 

off. 


Though  the  was  a  rule  of  law  that  twenty  years  elapsing  without  any 

circuDistaiices  ,     .  .  ■         i     •  •  •  i 

of  a   revoiu-  payment  bemg  made  on  a  bond,  is  presumptive  evidence 

and  c?nfu^on,  that  it  has  been  paid  off.     He  relied  on  the  authority  of 

uri!!  alter  it,'  Estinosse's  Nisi  Prius,  254.  also,  1  Burr.  434.    and  the 

whicii  IS  pro-         ■«  '  ' 

per    for  the  iyj^YV  found  accordingly. 

con  side  ration  •*      ■'  ^  ^ 


of  a  jury. 


And  now  a  motion  for  a  new  trial  was  made  by 

Trezevant^  on  the  ground  of  misdirection.  He  argued, 
that  although  the  reason  and  authorities  will  support  such  a 
doctrine  in  England;  yet,  it  is  not  applicable  to  the  situa- 
tion and  circumstances  of  this  country.  It  was  well  known, 
he  said,  that  various  acts,  from  the  time  of  the  provincial 
congress  in  1775  and  1776,  till  the  instalment  law  in  1789t, 
had  all  operated  to  prevent  the  recovery  of  debts.  That 
the  circumstances  of  the  war,  and  distresses  of  the  citizens 
which  sprang  out  of  it,  prevented  them  for  many  years, 
from  paying  off  their  debts  ;  while  many  indulging  cre- 
ditors, on  the  other  hand,  from  principles  of  compassion, 
refrained  frotn  pressing  for  their  demands.  All  these 
things,  he  contended,  so  materially  altered  the  situation  of 
this  country,  that  the  reasons  and  principles  would  not  ap- 
ply with  justice  here,  which  were  applicable  to  the  circum- 
stances of  an  old  country,  where  riches  abound  and  regu* 
larity  prevails. 
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Per  Curiam.     It  is  a  good  general  rule«  and  no  doubt,        1795. 
good  law,  that  if  no  interest  has  been  paid  on  a  bond  for  _^ 
twenty  years,  it  shall  be  presumed  to  be  satisfied  ;  and  in       Brewton 
such  case,  the  defendant  may  plead  solvit  ad  diem^  and  rely  Executors  of 
on  the  presumption.      But  war,  and  the  variety  of  dis* 
tresses  occasioned  by  a  revolution,  alter  the  situation  of  a 
country'  greatly ;    and  therefore,   all  these  circumstances 
should  have  been  permitted  to  have   gone  to  a  jury,  to 
judge  whether  the  presumption  was  so  strong  as  to  warrant 
them  to  find  for  the  plaintiff,  or  not* 

Bay,  J«  assented,  after  argument,  on  account  of  the 
peculiar  circumstances  of  the  country,  during  and  for  some 
time  after  the  war;  though,«on  the  trial,  he  conceived 
himself  bound  by  the  rules  of  law  laid  down  in  the  books. 


GiBBEs  against  Wainwright. 

ON  a  return  of  the  scire  facias  issued  in  this   case, 
Fraser^  as  plaintiff's  attorney,  moved  for  a  judgment,  as 
no  cause  was  shewn  to  the  contrary. 

Pringle  opposed  the  motion,  as  being  made  too  soon, 
and  urged,  that  the  defendant  was  entitled  to  an  imparlance 
at  least  of  one  term,  as  a  matter  of  course ;  it  having 
been  the  practice  (he  said)  of  the  court  for  several  years 
past.     But 

Per  Curiam.  Although  the  gentlemen  of  the  bar  may 
have  indulged  one  another  in  such  a  practice  ;  yet  it  is  not  a 
matter  of  right,  either  by  the  common  law,  or  any  rule  of 
this  court.  By  the  common  law,  imparlances  are  allowed 
in  the  original  action,  for  the  purpose  of  affording  the  de- 
fendant an  opportunity  of  defending  himself  against  the 
plaintiff's  claim*     But  after  judgment,  that  right  or  claim 


September 
Term, 


An  impar> 
lance,  as  a 
matter  of 
course,  ought 
not  to  be  al- 
lowed on  a 
9cire  faciaa  ; 
but  may,  upon 
some  special 
cause  shew  a 
for  that  pur- 
l)ose. 

The  plain- 
tiif  is  entitled 
to  bis  execu- 
tion, on  judg- 
ment being 
signed,  ana 
ought  not  to 
be  delayed,  a» 
in  the  original- 
action. 
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is  fully  established.  So  that  any  farther  delay  would  be 
to  deny  the  plaintiff  a  right  which  the  common  law  gave 
him  ;  as  it  was  very  apparent  from  the  very  nature  and 
terms  of  the  judgment.  Indeed,  nothing  but  a  reka^y 
payment^  or  some  kind  of  composition^  &c.  subsequent  to 
the  judgment,  can  be  pleaded  to  a  scire  facias.  Whenever 
any  thing  of  that  kind  is  pleaded,  ihe  court  will,  on  cause 
shewn,  give  the  defendant  an  opportunity  of  estaUishing 
it ;  and  will,  if  necessary,  allow  of  an  imparlance ;  but 
never  will  as  a  matter  of  course  in  every  case. 


Septembtv 
Term.  ' 


Tlie  death 
of  an  ftbsent 
debtor,  after 
attachmt-ni  is- 
suer!, win  ii'^t 
Titiutc  tfie 
pn>ccc»dinn:s 
against      the 

who  mal(e  de- 
fault in  ni*t  re- 
turning:, on 
oath,  "w  hat  ef- 
fects thty  have 
Ml  their  hands, 
&c.  Fivmi  and 
after  such  de- 
fault, the 
{^ootls  in  their 
hands  are  lia- 
hie. 


Kennedy  against  Raguet. 


CASE  on  attachment.  I'he  plaintiif,  Kennedy ^  having 
a  demand  against  the  absent  debtor,  Raguet^  attached  his 
prpperty  in  the  hands  of  Messrs.  Conde  and  Doughty^  as 
garnishees,  I'he  garnishees  made  no  return  to  the- attach- 
ment ;  by  which  means,  they  admitted  effects  in  their  hands 
sufficient  to  pay  the  plaintiff's  demand,  who  proceeded  to 
judgment  against  them,  and  issued  out  his  execution  for 
levying  the  amount.  About  the  time,  or  immediately  af* 
ter,  the  issuing  of  the  execution,  it  was  discovered  that 
Raguet^  the  absent  debtor,  had  died  a  short  time  before  at 
Bourdeaux ;  consequendy,  before  the  signing  of  the  judg- 
ment against  the  garnishees,  and  the  issuing  out  of  the 
execution. 

Pringle^  on  behalf  of  the  garnishees,  moved  for  setting 
aside  the  judgment  and  execution  against  them  ;  alleging 
that  the  attachment  suit  against  the  absent  debtor,  had 
abated  by  his  death  previous  to  die  entering  up  of  this  judg^ 
ment ;  and  that  it  followed  of  course,  that  if  the  original 
suit  abated,  all,  its  concomitants,  and  every  fight  under  it, 
fell  with  it.  That  the  great  end  of  the  attachment  act 
was  to  make  the  absent  debtor  a  party  in  court j  so  as  to 
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Kenncflj- 


charge  his  goods  aft^r  judgment ;  but  if  he  died  before         1795. 
judgment,  then  his  goods  would  go  over  to  his  representa^ 
tives,  or  be  cast  on  the  ordinary. 

PhwAnq/y  in  reply,  contended,  that  the  great  end  of  the  **g«»«** 
attachment  act  was  to  charge  the  effecUi  of  the  absent  debtor^ 
and  not  his  person.  That  it  was  a  proceeding  in  rem^ 
and  not  ad  personam.  The  moment  garnishees  made  de* 
fault  in  not  making  a  return  on  oath,  they  admitted  effects 
in  their  hands  sufficient  to  pay  the  debt.  They^  and  not 
the  absent  debtor,  from  that  moment  became  the  real  de- 
fendants. It  was  immaterial  to  them  whether  the  absent 
debtor  was  dead  or  alive ;  whether  they  paid  over  the 
money  to  him,  his  representatives,  or  the  plaintiff  in  the 
action.  All  that  was  necessary  afterwards,  was  to  prove 
the  plaintiff's  demand,  and  then  they^  and  not  Raguet^  be- 
came chargeable  ;  they  owed  the  money,  and  it  did  not  lie 
with  them  to  plead  in  abatement.  That  it  was  well  esta- 
blished law,  that  wherever  you  proceed  against  a  things  and 
"hot  against  the  person^  it  is  immaterial  whether  the  party 
lives  or  dies.  GM.  Hist.  Com,  Laws  242.  Tliat  where  the 
death  of  the  party  happens  during  the  pendency  of  the  writ, 
which  makes  no  difference  in  the  plea^  the  suit  should  not 
abate.  In  the  present  case,  the  death  of  Raguet  made  no 
difference  in  the  plea^  which  was  effects  or  no  effects.  All 
the  plaintiff  had  to  do,  if  a  plea  had  been  put  in,  would 
have  been  to  shew  that  they  had  effects.  As  no  plea  was 
filed,  or  put  in,  he  had  only  to  prove  his  debt  ;  this  he  did, 
and  the  garnishees  were  liable.  That  with  regard  to  land- 
ed property,  he  admitted  it  might  have  been  otherwise  ; 
because,  by  the  statute  of  frauds^  it  is  only  bound  by  a 
judgment. 

Per  Curiam.  The  death  of  Raguet  makes  «o  difference 
in  this  case,  if  it  happened  after  default  made  by  the  gar" 
nishees.  The  policy  and  design  of  the  attachment  act  is  to 
make  the  effects  of  the  absent  debtor  /mi/e,  wherever  found. 
The  garnishees  had  a  right  to  come  in  and  deny  they  had 
effects  ;  or  if  they  had,  that  they  had  a  right  to  retain  as 
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creators  in  possession^  or  the  like,  &c«     But  as  they  did 
not  make  any  such  return,  they  thereby  admitted  effects  to 
be  in  their  hands  sufficient  to  satisfy  the  piaintijF's  demand, 
and  then  theif   became  liable^  and  from   thenceforth^  they 
ought  to  be  considered  as  defendants*     If  the  death  of  the 
absent  debtor  had  happened  betore   any    return  was,  or 
could  be  made,  then  the  doctrine  urged  in  support  of  the 
motion  might  have  applied  ;  but  as  the  case  now  stands, 
the  plaintiff's  claim  against  the  garnishees  remains  unim- 
peached.     Therefore,  let  the  rule  for  setting  aside  the  pro- 
ceedings be  discharge d«  and  the  plaintiff  have  leave    to 
proceed  against  the  garnishees. 


9 


Sfptemder 
Term. 


If  a  note  ht 
ariginally  fair, 
^ml  not  usu* 
riotis,  no  ia- 
tprmcfllttte 
usuriouB  tran- 
saction shall 
aAect  it  in  the 
kancis  of  a  sub- 
sequent fair 
holder,  not 
privv  !o  buch 
usurious  busi- 
ness. 


FoLTz  against  Met. 

this  was  an  action  by  the  plaintiff,  as  indorsee  of  a 
promissory  note,  against  the  defendant,  as  drawer.  The 
note  was  drawn  by  the  defendant,  in  favour  of  Mr.  Khone^ 
who  indorsed  it,  in  order  to  lodge  it  in  the  bank  ;  and  was 
afterwards  entrusted  to  the  nephew  of  the  defendant,  to  de- 
posit in  the  South^CaroUtia  Bank  for  discount.  This 
nephew,  instead  of  obeying  his  uncles  orders,  negotiated 
the  note  with  one  Hart^  at  a  discount  of  five  per  cent*  per 
months  in  order  to  raise  mone}'  on  it  for  his  own  account. 
It  afterwards  came  into  the  hands  of  the  plaintiff,  Foitz^  for 
a  valuable  consideration ;  against  whom  nothing  usurious 
was  alleged. 

Pinckney  and  Rutledge  endeavoured  to  carry  back  the 
usur}'  to  the  original  making  of  the  note  by  Mey^  and  con- 
tended, that  if  there  was  the  remotest  idea  of  raising  money 
on  it  upon  the  above  terms,  it  would  make  it  usurious  ;  and 
if  so,  then  it  would  be  affected  in  the  hands  of  an  innocent 
holder,  who  might  even  know  nothing  of  the  usury.  1  Esp. 
40.  42.  Ih'id*  259.  2  Dum*  &f  East^  230.  Cowp.  970.  &fc» 
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Prrngle^  cotitra,  contended,  that  although  in  the  transac- 
tion between  the  defendant's  nephew  and  Hart^^  the  trans- 
action was  obviously  usurious  ;  yet,  if  the  note  was  not 
drawn  by  the  defendant  for  that  purpose,  it  was  good  and 
valid  in  its  creation,  in  this  case  it  had  been  clearly  proved, 
that  the  note  was  drawn  and  indorsed  for  the  express  pur- 
pose of  being  lodged  in  the  bank,  to  raise  money  at  the 
usual  bank  interest ;  therefore,  fair  in  its  origin.  That  no 
after  breach  oi  confidence,  or  improper  conduct  in  the 
nephew,  ought  to  affect  it  in  the  hands  of  an  innocent  hold- 
er for  a  valuable  consideration,  unless  a  knowledge  of  the 
intermediate  usurious  transaction  could  be  attached  to 
him. 

Waties,  J.  The  note  in  this  case  appears  to  be  fair  in 
its  creation  or  making ;  made  for  a  legal  purpose  in  th^ 
course  of  trade,  and  came  fairly  in  the  course  of  trade  into 
the  hands  of  the  plaintiff.  No  intermediate  contingencies  or 
itsurious  transactions  between  other  persons,  through  whose 
hands  it  may  have  passed,  can  affect  it  in  the  hands  of  an 
innocent  indorsee.  Between  him  and  the  drawer  it  clearly 
stands  unimpeached. 

Bay,  J.  concurred,  and  the  jury  found  a  verdict  for  the 
plaintiff* 
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The  State  agmnst  Arden. 

THE  prisoner  was  indicted,  together  with  one  Campbell^ 
for  the  murder  of  a  Spanish  seaman  by  the  name  of  Jewets  ; 
and,  at  her  particular  request,  was  tried  separately.  Camp' 
bell  was  convicted  of  manslaughter ^  but  the  prisoner  of  mi/r- 
der.  On  the  adjournment  day  of  the  sessions,  when  she 
was  brought  up  for  sentence, 

Trezevant  moved  in  arrest  of  judgment,  on  the  ground 
that  if  one  be  indicted  for  murder,  and  another  as  accessary, 
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1795.  2iQd  the  principal  is  convicted  of  manslaughter,  that  the  ac« 
'Ac  Sutc  cessary  shall  be  dischargecU  He  cited  to  this  point  I  Hale^ 
437.  where  it  is  said,  if  A.  be  indicted  for  murder,  and  jS« 
accessary,  and  A.  be  found  guilty  of  manslaughter,  B.  shadl 
be  discharged.  Also,  1  Hak^  116.  to  the  same  point: — 
if  A.  he  indicted  of'  murder,  and  J3.  as  accessary,  and  the 
jury  find  A.  guilty  of  manslaughter,  there  shall  be  no 
inquiry  of  B.  afterwards.  Likewise,  2  Hawk,  4Ai7*  where 
it  is  said  that  if  a  man  is  found  guilty  of  manslaughter, 
those  accused  as  accessaries,  before  or  after  the  fact,  shall  be 
discharged.  So  again  .in  1  Hale^  137.  if  a  man  be  indicted 
for  manslaughter,  with  accessaries,  the  indictment  as  to  ac- 
cessaries is  void.  Also,  Cro.  546.  1.  From  these  au- 
thorities, he  urged,  that  as  Campbell^  who  was  a  principal, 
had  been  convicted  of  manslaughter,  the  prisoner  ought  to 
be  discharged* 

The  Attorney-General^  in  reply.  There  arc  two  counts 
in  the  indictment,  in  both  of  which  Campbell  and  the  pri- 
soner are  charged  as  principals,  and  not  as  principal  and 
accessary  alternately,  as  her  counsel  has  supposed.  In  the 
first,  Campbell  is  stated  to  have  murdered  the  deceased  with 
a  club,  or  stick,  by  severe  beating,  and  that-  the  prisoner 
was  present^  aiding'  and  assisting*  In  the  second,  the  pri-  ^ 
soner  is  charged  with  murdering  the  deceased,  by  stabbing 
in  the  throat  and  breast  with  a  pair  of  scissors,  and  that 
Campbell  was  present,  aiding  and  assisting  her.  So  that 
they  are  both  charged  as  principals  in  both  counts.  It  is 
true,  the  old  law  admits  of  principals  and  accessories,  at  the 
fact ;  but  by  modem  improvements  of  our  jcriminal  juris- 
prudence,  and  as  it  now  stands,  there  may  be  accessaries 
before  and  after  the  fact,  but  none  at  the  fact;  they  arc  all 
principals*  2  Hawk*  312.  Foster^  Z^7,  Even  under  the 
first  count,  the  prisoner  might  have  been  convicted  of  mur- 
der as  an  abetor,  and  Campbell  only  of  manslaughter,  ac- 
cording to  the  malignity  of  the  oflenders,  and  the  deadly 
weapon  made  use  of  by  each  respectively.  For  it  is  laid 
down  in  2  Hawk.  312.  that  if  there  be  malice  in  the  abctorj 
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•nd  none  in  the  person  who  struck  the  party,  u  will  be  n\ur-  ^'''*- 
dcr  in  the  abettor^  and  manslaughter  only  as  to  the  other,  xiie  State 
It  is  die  maUcjom  inttruion  which  constitutes  this  offence,  Anicn. 
and  makes  the  essential  dlflFcrence  between  murder  anvl  ;?:o;/- 
^laughter.  For  although  two  be  aiding  and  assisting  in  kilU 
ing  another,  yet,  it'  one  engage  on  a  sudden  quarrel  or 
beat  of  passion,  ^vithout  any  previous  malice  or  ill  will, 
and  the  other,  while  the  parties  are  engaged  seeks  that  op* 
portunity  of  taiin/r  revenge^  or  of  gratif\ing  a  malicious 
disposition,  and  gives  the  deadly  blow^  it  is  murder  in  the 
iatter,  although  only  manslaughter  in  the  former.  But  in 
the  second  count  she  is  charged  as  the  principal  in  the  fir^t 
degree,  and  not  as  an  abettor,  and  the  jury  were  to  judge 
whether  she  was  a  principal  or  im  ulxttoi,  according 
to  the  nature  of  the  evidence  oif<:red  them.  In  eiiht^r 
case,  if  there  was  malice^  it  constitutes  the  oifence  pf 
murder*  The  jury  have  found  it  so;  tliere  is  no  averring 
10  the  contrary  ;  and  the  court  is  bound  by  the  ^i^c^ing  pf 
Ibe  jiuy» 

Th€  Courf  (present  Burke,  Grimke,  Waties,  anfl 
Bay,  Justices)  unanimous  that  the  motion  in  arrest  of 
judgment  should  be  overruled,  as  the  prisoner  had  been  in- 
dicteil  as  a  principal  in  both  counts  ot  the  indictment,  un4 
the  jury  were  to  judge  of  the  malicious  intent ^  of  the  de- 
grees of  guilt  in  the  parties,  and  to  apply  the  evidence  to  the 
different  counts  as  they  thought  proper. 

The  prisoner  was  then  asked  if  she  had  any  thing  tf> 
offer   why  sentence  of  death  should  not    be   pronounced 
against  her  i     Upon  which  she  pleaded  pre^naJif^y.  Where-      Prpgnaner 
upon  she  was  remanded  to  gaol;  ^nd  the  sheriff  was  di-  ^*\5|^ i* *^w*o- 
rected  to  summon  a  jur)'  of  matron^,  d^  ventre  inspiciend^*  ^nvnyion^^ 
The  court  then  adjourned  from  day  to  day,  till  the  inquisi-  *>^'*'"»*c  ^/«n- 

J  ^  '  '  ^\  tenoc-  of  HchUi 

tion  was  found.     It  was  then  returned  by  the  sheriff  into  is  passed  uiKm 

hoi'  *       wliich 

court,  under  the  hands  and  seals  of  twelve  ipatrons,  in  ahiiUbe  tm-d 
which  they  certified  that  tliey  bad  nitam'mtiiii  ^h^  piFisoner^  uLtrons!^ 

Vol.  I.  «  f^ 
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1705.        and  found  that  she  was  not  pregnant*    The  prisoner  was 
The  Sute     ^^^^  brought  up,  and  received  sentence  of  death,   and  was 
Acden       ^terwards  executed  pursuant  to  the  sentence* 


^$?r^  RotiLAiN  against  M^Dowall. 

A  juiy  may      THIS  was  an  action  upon  a  sinele  bond*  for  150iL  which 

Mve  damages  *  o  ' 

fi>r  the  deten-  was  given  in  part  consideration  for  a  tract  of  land*    There 

debt,  beyond  was,  however,  a  condition  to  this  bond,  that  if  the  defendant 

xnentlo^^in  would  build  a  house  of  certain  dimensions,  mentioned  in 

^A^^*  yerdict  ^^  condition,  within  a  certain  time,  it  should  be  accepted 

'^'^  1  S*r  *'  in  lieu  of  the  above  sum  of  150/. 

mended  from 

the     judge's      The  plaintiff  declared  in  the  usual  form  on  the  bond,  and 

notes. 

laid  his  damages  at  20A  On  the  trial  it  was  admitted  that 
the  sum  of  15QL  was  bona  fide  due,  and  that  it  was  not  m^ 
aerted  by  w^y  of  penalty  ;  and  further  that  the  house  agreed 
to  be  accepted  in  lieu  of  it,  had  not  been  built.  But  it  was 
insisted  on  for  the  defendant,  that  the  plaintiff  could  not  re- 
cover more  than  the  sum  mentioned  in  the  bond*  That  he 
must  recover  in  numerOy  ^  the  debt  ws^s  ascertained  and 
lixed, 

Grihke  and  Bat,  J.  who  tried  the  cause,  were  of 
opinion,  that  this  was  in  nature  of  a  single  bill,  and  not  a 
penalty  for  performance  of  covenants ;  and  that  the  jury, 
therefore,  although  confined  to  the  sum  mentioned  in  dte 
bond,  yet  they  might  give  damages  for  the  detention,,  if 
they  thought  it  prpper  ignd  reaso9able,  to  the  amount  laid 
in  the  declaration^ 

The  jury  found  accordingly  for  the  plaintiff,  1701*  but  ia 
their  verdict  did  not  distinguish  between  the  debt,  15€/| 
imd  the  sum  of  20A  as  damages  for  the  detentioi^ 
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A  motioQ  was  afterwards  made  to  set  this  verdict  aside^ 
as  against  law.     But 

llie  Court  (present  Bitrkb,  WaTies,  and  Bay,  Jus- 
tices) were  clear  in  opinion,  that  the  jury  acted  right  in 
finding  damages  for  the  detention  of  this  debt  to  the 
amount  laid  in  the  declaration  i  and  indeed,  if  the  damages 
had  been  laid  to  a  higher  amount,  they  might  have  gone  as 
far  as  would  have  covered  the  legal  interest  due  on  the  debti 
But  that  they  ought  to  have  severed  and  found  the  da^ 
mages  distinct  from  the  debt.  BuU.  173*  1  £sp.  306,  307* 
Say*  on  Danu  63.    Lord  Raym*  773^ 

Trezevant^  for  the  plaintiff,  then  moved  for  leave  to 
amend  the  verdict  from  the  judge's  notes,  as  it  was  ob« 
vious  that  the  jury  intended  the  sum  of  twenty  pounds  as  da^ 
mages  for  the  deterulon  ;  and  for  this  purpose,  2  Str*  1 1 97« 
2  Burr.  899.  1.  1  WilL  33.  Hen.  Black,  Rep.  7%^  and  3 
Jdbrg.  104,  105.  were  all  relied  on  as  in  point. 

This  was  accordingly  done  from  the  notes  of  Bat,  J.  who 
sat  at  the  trial. 


1^95. 
Rottlain 

V. 


Motion  to  set  aside  the  verdict  discharged. 


Tnt  State  against  Gordom. 

ON  a  motion  to  set  aside  a  judgment^  and  to  have  a  new 
trials  after  a  scire  facias  to  revive  the  original  judgment* 

The  bond  on  which  the  original  suit  was  commenced, 
was  given  for  the  defendant's  amerciament^  upon  his  being 
taken  off  the  confiscation  law,  and  judgment  was  entered  on 
it  in  1789.  It  layover  from  that  time,  till  2l  scire  facias 
was  issued  to  revive  the  judgment.     And  now,  on  the  re- 

to  apply  for  a  new  trial  on  rcton  oSicirc  fadat  to  revire  a  judgment  of  nz 
bg. 
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Giving  a  bond 
cxtiiig^uishes 
prwr  simple 
contracts. 
No  new  trial 
will  be  gent- 
eel for  disco* 
▼ering;  evi- 
dence vhieK 
miglit  hare 
been  procur- 
ed at  the  trial. 
It  is  too  late 
jrcarf    suttd- 
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f795.        tarn  of  the  scire  facias^  At  defendaoi's  coumd  moved  for 
'^'^'^''"y^     leave  to  set  aside  the  judgmeot,  and   for   a    new  trial,  oil 

The  StHte 

V.  sundry    affidavits    which  they    produced,  stating   as   the 

grouods  on  which  they  relied.       First,  that  the  defendant 

could  not  procure  evidence  at  the  time  of  trial  to  support  i 

good   discount  which  he  had  against  the  state,  for  provi* 

•ions   and  sundry  articles  taken  off  his  planution,  for  tb# 

Qse  of  the  American  troo^^s  during  the  war,  which  amounted 

to  more   than   his  amerciament*     Secondly,  that  at   thsf 

dmv,  (ro  wit,  in  178.^)  there  had  been  no  precedent  of  audi 

kind  of  discount  having  bein  allowed  against  the  state,  at 

was  held  to  be  a  good  one  in  GaiUard^s  case^  tried  in  1 7W.:  A) 

(h)  Hrfepost,  Thirily,   that  unless   the  defendant   was   allowed   a   new 

case     bhrmid  triai,  he  coukl  not  sut)srantiate  his  discount,  and  of  cours^^ 

\nx\i\  onier.  ^^uld  be  r^  mjdilvSS  ;  as  by  the  amendment  of  the  constitu* 

tion,  an  individual  could  not  sue  a  state, 

Tke  Court  (present  Burke,  W\tie«,  and  Bay,  Ju^ 
tices)  were  unanimously  of  opinion,  that  a  new  tnal  ought 
not  be  allowed.  First,  because  the  bond  was  given  many 
years  after  the  discount  originated,  which  was  during  the 
war  ;  and  it  is  a  maxim  in  law,  that  a  specialty  or  bond,  ex« 
tinguishes  all  simple  contracts  between  the  parties.  Se* 
condly,  that  it  was  a  clear  rule  of  law,  that  no  new  trial 
can  ever  be  granted  for  the  discovery  of  evidence,  which, 
by  due  diligence,  might  have  been  had  at  the  trial ;  and  the 
more  esj.ecially,  as  Postell^  on  whose  affidavit  the  defend* 
ant  so  much  relied,  lived  in  the  country,  and  might  have 
been  latbpcenaed.  1  hat,  thirdly,  it  was  too  late,  after  a  lapse 
of  six  years,  to  come  in  and  move  for  a  new  trial,  even  tf 
the  cause  was  good  in  common  cases  ;  that  it  would  be  z 
dangerous  precedent  to  set  aside  judgments  after  so  great  H 
lapse  of  time  ;  there  would  be  no  security  in  them,  if  they 
might  be  set  afloat  after  a  tacit  acquiescence  for  so  many 
years*  And  lastly,  that  it  was  a  well  known  rule  of  law^ 
that  upon  a  scire  facias^  or  audita  juerela^  nothing  could  be 
pleaded  which  might  have  been  made  a  ground  of  defence 
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in  the  oiigiftal  action ;  it  muit  be  something  Bubsequent  to       J^ 
the  action* 


The  court  were  also  of  opinion,  that  GaiUanPs  case,  so 
much  relied  on,  was  not  applicable  to  the  present.  Gail* 
lard  never  gave  a  bond  for  his  amerciament ;  but  always  re- 
fused it,  on  account  of  his  cbfim  against  the  state,  for  rice 
and  other  things  taken  from  his  planution  for  the  use  of 
ihe  American  army ;  and  when  sued  for  his  amerciament 
vnder  the  act,  he  came  forward  with  his  discount,  and  esta* 
Mished  it ;  and  the  jury,  under  the  direction  of  the  court^ 
allowed  it,  and  he  had  a  verdict  in  his  favour.  It  is  proba- 
Ue  that  the  present  defendant  might  also  have  had  a  verdict 
in  his  favour,  had  he  refused  to  give  his  bond,  and  have 
come  in  with  his  discount  at  the  trial ;  but  at  wm  now  too 
late* 

Motion  dischaiiged. 


PVKrtB  agahut  Robinson  and  othera* 

TRESPASS  to  try  title  to  a  tract  of  land,  before  Wa« 
tisa,  J.  at  Cambridge^  in  November^  1795; ' 

The  plaintiif  claimed  under  a  grant  to  himself,  which  the 
defendants  admitted  ;  but  they  gave  in  evidence  an  elder 
grant  of  the  same  land  to  one  A.  Robinson^  who  having  ne* 
glected  to  pay  the  office  fees,  and  purchase*money  due  on 
h,  the  land  fafiid  been  sold  by  the  commissioners  of  the 
tt%asury,  under  the  act  of  assembly,  and  bought  by  the  de» 
fcndants.  The  deeds  of  conveyance  to  them,  from  the 
Boramissioiiers  had  been  duly  recorded,  and  they  produced 
a  certified  oopy  of  them.  It  was  required  by  the  plaintiiF's 
counsel  that  the  cffiginal  deeds  should  be  produced  and 
|f9Vod hy the svbsffibiQg  Witnesses;  but  it  was  contended 
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1795.        oQ'the  other  side  that  the  actof  asaemUy  (.Pub*  Laws^  135*) 

^"•^^^^^^'^^     dispensed  with  this  proof  after  the '  deeds  were  recorded* 
Purvis  "^  '  .  . 

V.  and  made  a  record  or  an  office  copy,  equivalent  to  it ;  and 

that  it  had  been  so  determined  by  the  Chief  Justice  at 

the  last  court* 

Waties,  J.  said  he  had  always  given  a  different  construc- 
tion to  the  act ;  and  that  it  appeared  to  him  that  the  inten^^ 
lion  of  it  was  only  to  make  a  record  of  a  deed,  or  an  attested 
copy  of  such  record,  good  evidence,  where  the  original  was 
lost.     He  added  the  following  reasons  : 

By  the  Tth  clause  it  is  expressly  declared,  that  *^  whepe 
^  any  person  has  lost  his  original  deed  by  accident,  the  re- 
^  cord  thereof  in  the  secretar^'^s,  or  register's  office,  together 
^  widi  the  siptual  possession  of  the  party  claiming  under  the 
^  same,  shall  be  deemed  good  evidence  of  a  tide  at  law,  un« 
^*  til  better  evidence  appears."  The  30th  clause  does  in* 
deed  say,  ^^  that  the  records  of  deeds  du^  proved  before  a 
^  justice  of  the  peace,  and  also  attested  copies  thereof,  shall 
^  be  deemed  to  be  as  good  evidence  in  the  law,  and  of  the 
^^  same  force  and  effect  as  the  original  would  have  been 
^  in  all  courts  of  law  and  equity."  But  if  one  clause  is 
construed  by  the  other,  (which  the  rule  of  law  requires,) 
then  the  latter  can  only  mean,  like  the  former,  that  the  re« 
cord  of  a  deed,  or  attested  copy  of  such  record,  shall  suppty 
the  loss  of  the  original*  This  is  explicidy  declared  in  the 
first ;  and  even  in  the  last,  it  seems  to  be  strongly  implied 
by  thie  expression  ^^  as  the  original  would  have  bceru*'*  The 
legislature  could  not  have  intended  so  inconsistent  a  thingi 
as  to  make  the  record,  or  official  copy^  inferior  evidence  by 
one  clause,  and  the  highest  evidence  by  another  ;  nor  could 
it  have  intended  so  mischievous  a  thing.as  to  overturn  an 
important  rule  of  evidence,  and  make  a  copy  equal  to  am 
existing  originaL  This  would  be  giving  great  facility  to 
fraud.  If  by  recording  a  deed,  the  necessity  of  producing 
it  was  dispensed  with,  then  the  proof  of  its  validity  would 
rest  on  the  ex  parte  oath  of  one  of  the  subscribing  wit* 
netoes,  before  any  justice  of  the  peage^  and  without  any 
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examination.  It  would  be  very  easy,  by  this  means  to  con-  17^5. 
ceal,  under  the  fair  dress  of  a  record,  the  foulest  features  of  Purrit 
fraud  manifest  on  the  face  of  the  original,  and  to  give  even  n^^j^j^g^o^ 
to  a  forged  deed,  all  the  effects  of  a  valid  one.  This  could 
not  have  been  the  intention  of  the  act.  It  is  much  more 
probable  that  the  deed  and  the  record  were  considered  of 
different  degrees ;  if  the  first  should  be  lost  by  accident, 
then  the  second,  or  an  attested  copy,  may  supply  it ;  but  if 
the  first  is  in  existence,  it  is  the  highest  evidence,  and  must 
be  produced.  This  construction  is  not  only  consistent  with 
the  rest  of  the  act,  but  also  with  the  established  rules  of 
evidence  ;  and  it  is  more  reasonable  to  presume  that  the  le- 
gislature intended  to  respect  these,  than  to  violate  them. 
The  evidence  therefore  offered  here,  must  be  considered  as 
inferior  evidence,  and  is  only  admissible  upon  proof  that  the 
original  deeds  have  been  lost  by  accident. 

As  the  defendants  offered  no  proof  of  such  a  &ct,  the 
court  refused  to  admit  the  certified  copy  of  the  deeds,  and 
a  verdict  was  found  for  the  plaintiff. 

The  counsel  for  the  defendants  gave  notice  that  he  would 
move  for  a  new  trial,  on  the  ground  of  misdirection  of  the 
judge  ;  and  this  motion  was  accordingly  made  at  Coiumiia* 

All  tJie  judges  were  present,  and  after  full  consideration, 
Burke,  Grimke,  and  Waties,  were  of  opinion  that  a  re-* 
cord,  or  official  copy  of  a  deed,  was  not  made  the  highest 
evidence  by  the  act  of  assembly,  but  only  suppletory  evi- 
dence  upon  the  loss  of  the  original.  Tliey  admitted  that 
the  general  practice  hitherto  had  been  otherwise,  but  that 
the  act,  when  fully  considered,  did  not  warrant  it  ;  for  it 
did  not  appear  to  intend  any  alteration  in  the  rules  of  evi- 
dence, but  only  to  provide  a  more  certain  and  authentic 
mode  of  supplying  the  loss  of  deeds. 

Bat,  J.  of  a  contrary  opinion,  thought  the  30th  clause 
•f  the  act  quoted,  was  intended  to  alter  the  rules  of  the 
common  law  with  respect  to  office  copies  of  deeds,  &c. 
from  the  time  of  passing  the  ^ct,  and  to  make  them  evi« 


Purrii 
▼. 
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1795.  deuce  in  our  courts  from  that  period,  without  any  proof  of 
the  loss  of  the  originals  ;  provided  such  originals  had  been 
duly  proved  before  a  justice  of  the  peace,  in  the  usual 
Itobinaoii.  method,  before  they  were  recorded.  1  he  words  arc  these, 
^'  1  hat  the  records  of  all  grants  in  the  office  of  the  said 
*^  auditor-general,  or  his  deputy;  and  the  records  of  all 
'^  grants  and  deeds,  duly  proved  before  a  justice  ofthepeace^ 
^^  in  the  lusiufl  method^  and  recorded,  or  to  be  recorded^  in 
^^  the  register's  otiice  of  the  province ;  and  also  the  attested 
^^  copies  thereof  shall  be  deemed  to  be  as  good  evidence  in 
^*  the  krw^  and  of  the  same  force  and  effect  as  the  original 
^^  would  have  been,  if  produced^  in  all  courts  of  law  and 
**  equity.*' 

This  clause  appeared  to  hhn  to  be  framed  in  such  tm« 
qualified  terms,  as  to  admit  of  no  other  construction  ;  and 
this  constriiction  had  been  given  it,  as  he  understood,  (with 
perhaps  very  few  exceptions  to  the  contrary,)  ever  since 
the  law  passed  in  1731  ;  for  which  reason,  he  did  not 
think  himself  at  liberty  to  give  his  assent  to  the  akeratioa 
of  a  pracUce  which  had  so  long  prevailed  in  this  country, 
and  which  had  proved  so  convenient  to  its  citizens.  That 
the  7th  clause  of  the  act  would  be  found,  upon  an  attentive 
perusal,  to  have  a  retrospective  operation,  and  was  ob« 
viously  intended  only  to  cure  defects,  or  to  provide  against 
losses  or  accidents,  which  happened  before  the  passing  of 
the  act  \  and  therefore,  it  enacts,  that  in  all  such  cases, 
where  the  originals  could  not  be  procured,  office  copies 
should  be  deemed  good  evidence.  It  goes  still  further, 
and  declares,  that  in  cases  where  no  record  could  be 
found,  the  oath  of  the  party  of  the  loss  of  such  original^ 
should  be  deemed  prima  facie  evidence  of  a  right,  so  as  ;o 
entide  him  to  a  new  grant  for  the  land  ;  which  further  con* 
firms  the  idea  of  the  retrospective  operation  of  that  clause. 
Whereas  the  30th  clause  is  partly  retrospective,  and  pardy 
prospective,  and  enacts,  that  all  deeds  recorded,  and  to  be 
recorded  thereafter^  in  the  register's  office,  and  all  attested 
copies  of  them,  shall  be  as  good  evidence  as  the  original3» 
There  is  no  condition,  or  proviso^  requiring  prjoof  of  tbe 
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loss  of  such  originals  as  were  to  be  recorded  in  future  ;  all        iTOS. 
ihat  the  clause  appears  to  require,  as  necessary,  is,  that    ^"^^^"^ 
such  originals  should  be  proved  before  a  justice  of  the  ▼. 

,    r  t  11  Robinson. 

peace  before  they  are  recorded. 

It  was  therefore  ordered,  that  the  rule  be  discharged ; 
but  having  afterwards  considered  the  great  hardship  of  the 
defendants'  case,  who  had  trusted  to  the  practice  which  be- 
fore prevsdled,  they  consented  that  there  should  be  a  new 
trial,  in  order  to  give  die  defendants  an  opportunity  of  pro« 
ducing  their  original  deeds,  and  proving  them  by  the  sub- 
scribing witnesses. 


><S" 


The  Executors  of  Huger  agaimt  Bocquet.* 

DEBT  on  three  bonds,  all  dated  the  21st  of  Aprils  17T4t :  Where  mo- 

€ne  bond  for  2,000/.  currency,  payable  the  1st  of  jfuly^  1 774, ;  TSount**^©?* 

one  do.  for  7,000/.  do.  1st  of  Afril^  1775  j  one  do.  for  ^^/raiw^ld 

7,000/.  do.  do.  1 776.  «»o»-e ,  "  than 

.  ,     .  enough  to  pmy 

This  matter  turned  upon  the  depreciation  law.     Sundry  ofr   the   two 

receipts  were  produced  for  sundry  sums  paid  on  account  of  two'  shall  be 

these  bonds,  from  March,  1775 j  to  Januarij,  1780,  amount-  extfncrundcr 

ing  together  to  upwards  of  16,000/.  currency  ;  and  the  point  ^^f^.^^^  ^^gj^^ 

iin  dispute  was,  whether  these  payments  should  be  carried  *"**    *!*®..  *?*' 

'  *    '  lance  shall  be 

to  the  credit  of  all  the  bonds,  generally,  which  would  leave  carried  to  the 

,  .  1  1.      r  1  /.  credit  of  the 

them  as  one  entire  contract,  or  to  the  credit  of  the  two  nrst^  third, 
(which  would  thereby  become  e xtinguished ,)  and  the  balance, 
after  being  depreciated,  to  the  credit  of  the  third  bond  ? 

For  the  defendant,  it  was  contended  by  Pinckney  and  RuU 
kdge,  that  the  payments  ought  to  be  applied  to  the  extinguish- 
.ment  of  the  two  first  bonds,  in  the  first  place ;  and  the 
residue,  after  being  depreciated,  to  the  credit  of  the  third 

*  This  ease  vas  omitted  among  those  of  ir92. 
Vol.  1.  3  R 
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1795.       bood  and  interest,  as  £»*  as  it  would  extend ;  and  that  the 
^^^"'"'"'''^^    plaintifis  would  then  be  entitled  to  a  verdict  for  tlie  balancei^ 

Huger  aod  no  more.  That  to  settle  it  in  any  other  manner,  would 
3oGq[ttet  niake  an  amazing  difference  in  the  aum  now  really  due,  as 
the  whole  of  the  contracts  would  then  remain  unsettled,  and 
the  payments  must  be  depreciated ;  whereas,  to  settle  it  in 
the  manner  they  insisted  on,  would  be  extinguishing  the  two 
first  contracts,  and  would  leave  only  the  third  and  last,  a 
subsisting  one.  This,  they  further  contended,  was  agreea- 
ble to  the  nature  and  order  of  things,  that  the  bonds  first  due, 
should  be  paid  off  first,  and  the  one  due  at  the  latest  period, 
last.  That  he  who  pays  the  money ^  has  a  right  to  direct  the 
application  of  it;  or  to  what  purpose  it  ought  to  be  applied  ; 
and  for  that  purpose  quoted  1  Esp.  tiS7*  Cro.  Eliz.  68.  They 
further  quoted  Wane  and  Waders  case ;  the  case  of  Fitzsi^^ 
mons  V.  Ashe ;  Whippy  v.  Ashe;  and  Chisolm  v.  GiUon;  in 
all  which  cases  the  courts  had  determined  agreeable  to  these 
principles. 

Pringle^  for  the  plaintifia,  contended,  that  the  bonds  bear- 
ing all  the  same  date,  and  for  one  entire  purchase,  could  be 
considered  as  only  one  contract,  although  payable  at  differ- 
ent days ;  and  if  any  part  remained  due,  the  whole  was  to  be 
considered  as  a  subsisting  contract  at  this  day,  and  ought  to 
be  setded  accordingly,  after  giving  credit  for  the  payments, 
agreeable  to  the  depreciation  law.  He  relied  on  the  case  of 
Murphy  v.  Thompson^  at  Georgetown^  where  two  bonds 
out  of  four,  being  paid  off,  a  suit  upon  the  third  bond  was 
dismissed,  as  more  than  two-fifths,  under  the  instalment  law, 
were  paid  off.  He  also  contended  that  the  case  of  Wade  and 
Wane  was  not  the  opinion  of  the  court,  only  the  fluctuating 
opinion  of  a  jury,  which  might  be  contradicted  by  another 

By  the  Courts  unanimously.  (Present,  the  Chief  JusTiCEt 
Burke  and  Bat,  Justices.)  The  payments  ought,  in  the  first 
place,  to  be  applied  to  the  extinguishment  of  the  two  first 
bonds,  and  the  balance  to  the  credit  of  the  last  bond.     The 
case  of  Murphy  v.  Thompson^  quoted  from  Georgetown^ 
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V. 

Boeqact 


was  a  case  under  the  instalment  law,    and  respected  the        t795. 
commencement  of  a  suit,  when  it  was  alleged  two-fifths  of  £xeeiitor«,  of 
ithe  original  debt  had  been  paid  off;  bijft  it  did  not  go  to  the       ^^^^ 
extinguishment  of  any  part  of  the  debt  under  the  deprecia- 
tion law.    The  ca8e<rf'  Wane  and  Wade  had  been  determined 
by  a  special  jury,  on  very  just  and  legal  principles^  and  all 
the  other  cases  quoted  by  the  defendant's  counsel^  have  con* 
firmed  the  doctrine  ever  since.   ' 


The  jury  found  the  two  first  bonds  paid  off,  and  carried 
die  balance  of  payment  to  the  cre^  of  the  last  bond* 


Bayly  against  Lawrence.^ 


COVENANT  for  rent  in  arrear,  lHt>ught  on  a  lease  of 
a  ship-yard  at  Hiltor^Head^  for  10  years,  dated  the  6th  of 
yune^  \77Af  Defence— that  the  defendant  was  driven  off 
by  the  casualties  of  war,  and  deprived  of  the  enjoyment. 

Resolved,  Per  Cur*  That  the  defendant  ought  to  pay  for 
the  time  he  peaceably  enjoyed  the  premises,  but  not  for  any 
time  he  was  prevented  by  the  casualties  of  war* 


Where  a 
ieiuiiit  is  dit* 
po«8e88ed  by 
an  enemjT,  he 
ought  to  pay 
rent  only  for 
the  time  he 
peaceably  en- 
joyed, and  not 
for  the  time 
he  was  pre< 
vented  by  tihe 
rasualUes  of 
war. 


*  This  ease  was  omitted  among  those  of  1792. 
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The  State  against  Gaillard.^ 
Under  the      CAS£l  for  12  per  cent*  on  the  defeadfuit's  estate,  under 

amerciament      ,  .  . 

act,  although  the  amerciament  law. 

h  ^  preduded       Discount  pleaded  to  the  whole  of  the  demand^  for  sundry 

fr^rT^^thrnK  ^'^icles  taken  for  the  use  of  the  American  army,  during  the 

against       the   ^^^ 

stale,     unless  ^ 

his  account  19       To  which  it  was  objected,  that  as  GcHiard  had  not  given 

delivered  in  in    ...  ,  .     .  •  t  •        i        • 

tiine :  jet  he  m  his  account  to  the  commissioners,  wichm  the  time  men« 
htrosciiHgainst  tioncd  in  the  act  of  1785,  he  was  now  precluded  irom  it. 

the  state,  to  d„^ 
the  amount  of  """4 
his  disowuit 

By  the  Court.  Although  the  defendant  is  by  that  law 
precluded  from  recovering  any  thing  from  the  state,  yet  he 
may  still  defend  himself  against  the  state  to  the  amount  of 
its  demand.  He  is  not  entided  however,  to  the  balance 
which  his  account  exceeds  the  demand  of  the  state,  under 
the  discount  law,  though  he  is  entitled  to  a  verdict  in  bi6 
favour. 


Verdict  for  the  defendant,  but  widiout  costs. 


*  Thi*  eaie  wai  omitted  among  those  of  1792. 
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The  Executors  of  Hatfield  against  Kennedy.* 

DEBT  on  bond,  assigned  to  Mn  Rivers*    A  special  ver-  Upon  a  joint 
diet  in  this  case  found,  that  the  bond  in  question  was  a  joiht  bond,  'the 
and  several  bond  from  ^ohn  Hammilton  and  James  Ken^  iSe  dL^^i 
nedy  to  the  deceased  Hatfield^  and  that  Kennedy y  the  de-  ^hUeklSIJII' 
fendant«  simed  his  name  as  ^fcur/Vt/ ;' therefore,  submitted  though  one  of 

,       .  ^  /  ^  them  sign  his 

to  the  judgment  of  the  court,  whether  the  plaintiffs  could  name  aa  secu- 
go  against  the  security,  until  the  other  obligor  was  proceed-  obligee  having 
ed  against  to  insolvency.  The  special  verdict  also  found,  ^r  tibe'lnme 
that  when  this  bond  was  signed,  Hammilton  gave  a  mori-  no^dlfferenee^ 
gage  of  studry  negroes  to  secure  payment,  which  had  been  ^?^  "^^^^^^ 
assigned  over  to  Mr.  Rivers^  with  the  bond  in  question*        has   different 

remedicSj   he 

Pinckney^  for  the  defendant,  contended,  that  the  defend-  may    pursue 
ant  ought  to  be  considered  in  this  case,  only  as  a  collateral  them,  at  the 
under  taker  J  or  bail;  in  both  which  cases,  he  only  became  So**he*'i£aU 
liable  upon  the  failure  of  the  principal.     That  this  must  have  J*^    J^^^ 
been  the  obvious  intent  and  meaning  of  the  defendant  when  8^«*    Dot^. 
he  signed  his  name  as  surety^  which  ought  to  govern ;  and 
that  the  very  import  of  the  term  security ^  conveyed  only  the 
idea  of  a  warranty  in  case  of  insolvency,  agreeable  to  the 
civil  law.     1  Dom.  37'4-  377.     That  at  all  events,  as  the 
mortgage  was  not  foreclosed  and  the  negroes  sold,  Mr.  Ken^ 
nedy  was  not  liable  till  that  was  done,  in  order  that  he 
might  know  whether  there  was  any,  and  what  deficiency,  to 
make  up. 

Hally  for  the  plaintiffs,  insisted  that  the  addition  of  the 
word  security y  under  the  defendants  name^  to  the  bond,  did 
not  alter  the  binding  nature  of  the  bond,  which  was  joint 
and  several.  That  both  were  equally  principals ;  and  that 
there  was  nothing  in  the  bond  itself,  or  the  condition,  which 
specified  that  he  was  only  a  collateral  undertaker,  or  war- 
ranted only  in  default  of  Hammilton^  the  other  obligor,  and 
that  the  law  would  warrant  no  such  construction. 


*  This  case  was  omitted  among  those  of  1793. 
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1*95.  But  admitting,  however,  that  Kennedy  was  Only  a  col- 

J"^^"^*^^^^  ^  lateral  undertaker,  and  only  liable  on  default  of  the  other. 

Executors    of  ,   '  "^  ' 

Hatfield      yet  he  became  liable  on  the  day  the  money  became  due  ; 

w 

Kennedy,  the  moment  Hammikon  failed  to  pay,  the  obligation  on  his 
part  that  instant  commenced ;  so  that  even  in  this  point  of 
view,  he  became  liable* 

That  even,  according  to  the  rules  of  the  eivil  law,  if  sure* 
ties  make  themselves  principal  debtors  (which  was  done  in 
this  case)  they  are  liable.  And  with  regard  to  the  fore* 
closure  of  the  mortgage,  Mr.  Rivers^  the  assignee,  was  not 
boimd  to  go  into  equity,  as  long  as  he  had  his  common 
law  remedy,  although  he  might  have  done  so,  if  he  had 
thought  proper  ;  and  the  more  especially,  as  he  had  given 
Kennedy  a  receipt  acknowledging  it  was  only  left  in  pledge, 
and  that  he  would  return  it  when  the  money  was  paid. 

Resolved,  by  the  Courts  unanimously.  That  the  defend- 
ant, in  this  case,  cannot  be  considered  either  in  nature  of  a 
bail,  or  as  a  collateral  imdertakery  but  as  one  of  the  princi^ 
pal  debtors.  From  the  very  face  of  the  bond  that  was 
apparent,  as  there  was  no  clause  or  proviso  in  it  which 
evinced  such  an  intention  ;  the  intent  ought  certainly  to 
govern  ;  and  as  the  bond  is  in  the  common  form,  joint  and 
several^  it  is  therefore  plain  that  it  was  the  intention  of  the 
parties  that  both  obligors  should  be  equally  liable.  The 
addition  of  the  word  security ^  under  the  name  of  Kennedy^ 
could  not  control  or  alter  the  absolute  nature  of  the  deed  ; 
nothing  but  some  memorandum  or  agreement  to  that  effect, 
could  justify  such  a  construction.  Besides,  this  kind  of 
addition  of  the  word  security  is  often  added,  in  order  to 
shew  who  is  the  real  debtor,  or  the  person  who  is  to  pay 
the  money  ;  and  this  is  very  proper,  as  in  many  cases  after 
the  death  of  the  parties,  it  would  otherwise  be  difficult  to 
,  vriicre  a  man  know  whether  it  was  for  a  joint  debt,  or  not.     With  re- 

Vaftabondand  j  •       *•         t     •  i  i 

Mortgage,  he  gard  to  the  toreclosmg  the  mortgage,  that  was  a  matter 
i^^renwdj^n  entirely  optional  with  the  mortgagee  or  assignee ;  for 
equity^^and^t  wherever  a  man  has  a  bond  and  mortgage,  he  may  pursxve 

sam^  time. 


1 
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both  at  the  same  time,  or  either  of  them,  as  he  thinks  pro-         1795. 
per,  and  this,  as  Lord  Mansfield  s^y^^  has  often  been  ruled  «.       .       ^ 
over  and  over  again.     Doug.  401,  iimfieid 


V. 


All  the  judges  present. 


'  GwiN  and  Wife,  late  Widow  of  Hicks,  against  The 

Executor  of  HicKs.^ 

CASE  for  two  years  rent  of  a  plantation,  240  dollars.     Where  tbe 

The  ciase  was  this :   The  fee  of  the  land  was  in  Mrs*  \^  ^   «\iov 

Btcks^  at  the  time  of  her  first  marriage,  and  Mr.  Hicks  rf^^^^; 

planted  it  with  his  negroes,  and  died  in  the  latter  end  of  May^  b'^^thc^'fii^ 

or  beginning  of  June^  after  the  crop  was  considerably  ad-  husband,  shall 

Vanced.  executor;  but 

In  the  winter  following  she  married  her  second  husband,  y^r»  ^  the^ 
Mr.  Gwin  ;  but  the  negroes  of  Mr.  Hicks  continued  on  the  ^^^i^v  Se 
land  all  the  remainder  of  the  year,  and  the  year  following,  ^^^jj^^  ^'^^^ 
This  was  therefore  a  suit  brought  for  two  years  rent  of 
the  land.  -  But, 

By  the  Court.  He  that  plants  must  reap ;  and  as  the 
life  estate  in  the  land  was  in  Mr.  Hicks  when  he  planted 
the  crop,  it  must  go  over  to  his  executor  for  that  year, 
without  rent ;  but  for  the  second  year  they  ought  to  pay 
rent.  ^ 

The  jury  found  accordingly  for  the  second  year,  240  dol> 
ls»'6~«say,  for  120  acres  at  two  dollars  per  acre. 


*  This  CMC  was  omitted  among  those  of  1^9:^ ■ 
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The  Creditors  of  John  Scott,  deceased,  against  SA&An 

Scott,  Widow  of  the  deceased. 

Where  the      UPON  a  claim  of  the  widow  for  dower. 

commission-  »     ^i  •  •  •         r        t  t      «  i  « 

ers  named  in  In  this  case  a  petition  for  dower  had  been  presented  on 
erTSvea  wi-  behalf  of  the  demandant,  Mrs.  Scott^  and  a  writ  for  the  ad- 
or^wwi^^^of  nieasurement  of  it  had  gone  out  to  certain  commissioners. 
Unci,  in  lieu  \^  ^jjg  usual  form,  commanding  them  to  admeasure  unto 

of  the  wliole  ^  '  ^^ 

of    her    de-  thc  widow,  and  assign  her  dowei*  in  several  tracts  of  land 

•eased      hus-  ,  , 

band's  estate,  described,  some  of  which  were  lots  in  town  with  buildings 
will  be'  ^set  thereon ;  others  consisted  of  lands  in  the  country.  Thc 
JJication"  "of  Commissioners  had  executed  and  returned  the  commission, 
aeditors.  stating  that  they  had  assigned,  and  put  the  plaintiff  in  pos- 
bound  to  give  scssion  of  a  house  and  lot  in  Broad-street^  in  iieu  of  her 
•f  each  scpa.  doxver  in  all  the  lands  which  belonged  to  the  deceased. 

rate  tract  or 
jparcel,  or  to 

laTcu  Vcro"*-       And  now  at  the  adjournment  day  of  May  term,  1791, 

of,   on   every 
paixsel,  unless 

It  is  aureed  by       Read  moved  that  the  return  of  the  commissioners  might 

the    heir    or 

ercditoi-s    to  be  Confirmed  and  made  final :  Whereupon, 

tbe  coiitnrv 

Pinckney  on  behalf  of  the  creditors  of  the  estate  of  thc 
deceased  Mr.  Scott^  who  apprehended  that  there  would  be 
a  deficiency  in  the  estate  for  the  payment  of  the  debts,  took 
exceptions  to  the  proceedings  of  the  commissioners,  and 
moved  that  the  return  might  not  be  recorded,  until  the  ob- 
jections on  behalf  of  the  creditors  were  heard  and  decided 
upon  by  the  court. 

The  objections  were  that  the  commissioners  ought  to 
have  assigned  the  dower  out  of  each  tract,  and  not  to  have 
taken  the  most  valuable  part  of  the  estate,  and  given  that  in 
lieu  of  the  whole,  (as  this  was  stated  to  be.)  That  in  sodomg, 
they  had  very  much  impaired  the  value  of  that  lotout  of  which 
the  whole  dower  was  assigned,  and  rendered  it  unsaleable 
and  unproductive,  being  encumbered  with  her  life  estate* 
He  contended  that  they  had  no  right  to  do  this,  under  the 
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act  which  authorised  them  either  to  assign  dower  in  the 
common  way,  or  to  assess  a  sum  of  money  (if  they  found 
the  other  to  be  inconvenient)  for  and  in  lieu  of  her  whole 
dower. 

H^adi  fqr  the  plaintiff,  argued,  that  the  court  could  not 
take  notice  of  the  creditors  of  Scotfs  estate,  because  they 
Jiad  no  privity  of  fistate,  or  interest  in  the  lands  i  their 
claims  were  against  tlie  executor  in  respect  to  the  assets  in 
his  hands.  He  further  urged,  that  the  powers  of  commis- 
sioners, under  the  act  of  assembly,  were  large  and  exten* 
sive;  that  they  are  made  the  sole  judges  between  the  wi- 
ilow  and  the  heir,  touching  the  quantum  of  dower ;  that 
|hey  are  to  proceed  upon  the  view,  and  that  their  decision 
is  declared  to  be  ^^Jirmly  binding  and  conclusive  between  the 
•*  parties!'*  He  compared  the  present  with  sundry  cases  iij 
which  dower  had  been  assigned  by  the  heir  in  the  same 
way  as  the  commissioners  have  assigned  in  this  case,  anc) 
which  had  been  supported  by  the  court*  He  further  ob« 
served,  that  the  assigning  of  dower  out  of  ever}'  house  and 
every  tract,  would  be  much  more  likely  to  render  the  pro* 
perty  unsaleable,  by  loading  each  with  a  life-estate,  to  the 
great  inconvenience  of  the  purchaser. 

Pinckney^  in  reply,  contended,  that  the  creditors  of  the 
estate,  and  particularly  the  judgment  and  execution  ere-* 
ditors,  who  held  an  immediate  lien  upon  the  whole  estate^ 
were  competent  parties  in  this  case.  That  this  assignment 
went  immediately  to  impair  their  remedy,  and  the  court 
would  take  notice  of  them.  That  the  lands  in  fact  belong 
to  them,  and  not  to  the  heir,  until  the  debts  are  paid.  The 
commissioners,  he  said,  came  in  lieu  of  the  sheriff,  who 
was  the  proper  officer  at  common  law,  to  admeasure  and 
assign  dower — and,  like  him,  are  liable  to  have  their  pro^ 
ceedings  set  aside,  if  they  be  contrary  to  law.  To  shew 
that  the  demandant  in  dower  is  to  have  a  third  part  of  each 
tract  OT  parcel,  and  not  one  tract  or  part  of  a  tract,  ^^  in 
"  lieu  of  her  dower  ilQ  all,"  he  cited  Co.  Lit.  32.  6.     He  in- 
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1795.        sisted  that  dower  stood  on  the  common  law  footing  ;  thdt 

^^^'y^^    the  act  of  assembly  had  made  no  alteration.     Cited  also  % 

^keou        Black*  136*  that  dower  must  be   set  out   with  metes  and 

g^'^^       bounds^  a  third  part  of  each  parcel ;  also,  Co*  liU  -  33*  %w 

The  creditors,  he  said,  were  willing  she   should  hare  her 

«nple  dower ;  but  that  it  should  be  according  to  law.  That 

they  had  a  right  to  insist  upon  this,  as  the  estate  was  insol* 

vent,  and  ought  so  to  be  marshalled,  that  the  creditors 

may  lose  as  little  as  possible. 

RuTLEDGE,  Ch.  J.  and  Bat,  J.    As  this  is  a  new  case^ 

and  is  to  form  a  precedent,  it  therefore  ought  to  be  solemn* 
ly  decided.  We  will  consult  the  other  judges,  and  give 
our  opinion  on  the  return  day.  We  have,  however,  no 
doubt  at  present  as  to  one  point,  which  is  the  right  which 
the  creditors  had  to  be  heard  on  the  point,  the  estate  being 
conceded  to  be  insolvent ;  in  which  case  they  stand  in  the 
place  of  the  heir  at  law* 

On  the  return  day,  the  court  considering  the  novelty  and 
magnitude  of  the  case,  ordered  the  great  question,  to  wit^ 
whether  die  commissioners  could  assign  th,e  whirie  dower 
out  of  one  tract,,  to  be  argued  again  next  term. 

The  case  was  afterwards  fully  argued  by 

Pinckney  and  Ford^  for  the  creditors ;  and 

Sead  and  Pringk^  for  the  demandant.    After  which 

..RuTLEDGE,  Ch.  J.  delivered  the  opinion  of  the  court  to 
the  following  effect :  The  act  of  assembly  makes  no  altera* 
tion  as  to  the  mode  of  assigning  dower ;  because  the  words 
of  the  ^ct  follow  the  words  and  form  of  the  judgment,  and 
habere  facias  in  dower  at  common  law.  Lilly's  Entries^ 
.  270.  598.  Lit.  3.  36.  t  Black.  Com.  129.  2  Bac.  Mr. 
118.  The  act  indeed,  gives  the  commissioners  a  power  to 
relinquish  the  admeasurement  of  dower  altogether,  and  of 
assessmg  a  sum  of  money  in  lieu  thereof*    But  one  or  the 
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odier,  must  be  pursued  solely ;  apd  no  odier  cotnpositkm        ^'^'« 
cm  be  made  unless  by  consent.     The  commissioners  then,   Cre<iitoi-9  of 
(if  they  undertook  to  admeasure  dower  at  all,)  stand  in  the        ^^^^ 
place  of  the  sheriff  at  common  law.  Scott 

At  common  law,  where  the  husband  is  sole  seised, 
dower  must  be  admeasured  off, /rr  meias  et  bundaa.  1 
Roll  Abr*  688.  2  Bac^  Atr*  Id5.  But  it  may  be  otherwise 
assigned  by  consent  So  also,  Vmer  Abr.  tit.  Dawer^  p» 
856.  pL  1,  3,  3.  also,  257.  pl«  12.  So  also  a  bad*  assign- 
ment may  be  rectified  ;  and  a  scire  facias  will  lie  to<  assign, 
dl^  novo,  p.  258.  pi.  17.  p.  260.  pi.  12.  The  latter  shews 
that  the  court  has  an  equitable  power  of  directing  the  ap» 
portionment  of  dower.  Also  in  the  same  page,  ( Y.  pi.  4.) 
it  is  shewn  that  an  endowment  of  one  manor  out  of  three, 
is  against  common  right ;  and  in  p.  261.  f  Z.  pi.  1.)  it  is  said, 
that  the  sheriff  cannot  assign  against  common  right. 

Common  right  gives  the  widow  but  one-third  of  each 
tract.  Dequocunque  tenementis  tertiapars.  Co*  Lit.  33.  6. 
Moor.  pi.  47.  66.  Also,  Dyer^  137.  In  3  Corny,  tit. 
Dorver^  (p.  131.)  it  is  said  the  widow  shall  not  be  endowed 
of  entire  tenements.  So  in  Co.  Ut.  35.  a.  If  there  be  se>» 
veral  feoffees,  and  one  assign  dower  for  all,  the  others  can* 
not  take  advantage  of  it.  If  the  thing  out  of  which  the 
widow  be  dowable  at  common  law,  be  divisible,  her  dower 
must  be  set  out  per  metas  et  bundas;  but  if  it  be  indivisible, 
then  she  must  be  endowed  specially— -as  of  the  third  pre- 
sentation of  a  church— the  third  toll-dish  of  a  mill-^the 
third  part  of  the  profits  of  an  office,  &c.    2.  Btad.  136. 

The  act  of  assembly  in  this  state  was  made,  not  to  vary 
the  right  to  dower,  but  to  institute  a  more  easy  and  certain 
mode  of  obtaining  it.  Prom  the  peculiar  situation  of  this 
country,  and  the  great  disadvantage,  sometimes  to  all  par* 
ties,  that  may  attend  the  dividing  of  a  plantation,  the  com- 
missioners are  vested  with  powers  to  assess  a  sum  of  money^ 
not  as  dower,  but  in  lieu  of  dower.  Where  they  do  this, 
their  return  is  indeed  final,  because  diey  are  made  the  judgca 
of  the  value  of  die  property. 
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But  it  would  be  exceedingly  dangerous,  if  they  possessed 
the  power  of  giving  a  part  of  land  in  lieu  of  aU  the  rest. 
Dangerous  to  the  widow  ;  for  they  might  assign  her  an  en* 
tire  tract  in  some  remote  and  uncultivated  part  of  the  state* 
Dangerous  to  purchasers;    for  they  might  lay  the    bur- 
then of  all  her  dower  upon  those  lands  only  which  had  been 
sold  by  her  husband,  and  exonerate  the  heir  from  all  in* 
cumbrance.     In  such  case,  it  would  be  impossible  for  any 
man  to  know,  or  for  counsel  to  advise  him,  how  far  the 
claim  of  dower  might,  at  a  future  day,  atfect  the  lands  he 
was  purchasing.    Instead  of  the  widow  taking  her  life-estate 
in  one-third,   the   commissioners  might    assign  her  two- 
thirds,  perhaps  a  larger  portion  still.     With  regard  to  the 
competency  of  the  creditors  in  the  present  case  to  be  ad- 
mitted as  parties,  it  is  certain  that  lands  being  subject  to 
judgments  and  executions,  the  creditors  stand  in  the  place 
of  the  heir,  and  possess  his  interest,  which  is  always  sub- 
ject to  their  debts.     If  this  were  not  so,  the  heir  and  widow 
colluding  together,  might  always  defeat  the  remedy   of 
creditors.     They  might  get  dower  assigned  in  those  lands 
only  which  are  subject  to  the  debts,  and  the   creditors 
would  have  no  remedy  against  the  lands   that  had  been 
antecedently  sold  by  her  husband,  though  they  might  be 
equally  subject  to  her  dower.     By  this  means  the  innocent 
creditors  would  bear  aU  the  burthen  of  the  widow's  dower. 
She  has  her  remedy  against  purchasers,  (where  she   has 
never  renounced,)  and  can  compel  them  all  to   contribute 
to  her  c^im  ;  but  the  creditors  have  no  such  right :  their 
'  judgments  bind  only  the  lands  that  were  unsold  when  the 
judgments  were  obtained.     To  refuse,  therefore,  to  enter- 
tain these  claims  of  creditors  would  be  to  open  a  wide 
.  door  for  fraud  and  injustice. 


Upon  the  whole,  therefore,  the  Court  is  of  opinion  that 
the  commissioners  have  not  pursued  the  terms  of  the  law, 
or  the  powers  given  theni  by  the  writ  of  dower,  by  selecting 
the  most  valuable  part  of  the  property,  and  giving  it  to  the 
widow  in  lieu  of  the  whole  ;  but  that  they  ought  to  have 
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given  her  one-third  of  each  separate  tract,  or  assessed  a        1795. 
sum  in  lieu  of  the  same.     Whereupon  it  was  ordered  that   ,*)^^;"^^ 

*  Credilors  of 

the  proceedings    of  the  commissioners  be  set  aside  ;  and        *='«*;*' 

that  a  new  writ  of  dower  do  issue.  Scoit. 

t, 

The  return  of  the  commissioners  was  afterwards  made 
to  the  said  writ,  conformable  to  the  principles  in  the  fore- 
going case,  and  finally  confirmed. 
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CONTAINED  IN  THIS  YOLUlilE. 


ACTIONS. 

A  SPECIAL  action  on  the  case,  wUl 
^  airainst  a  phyBician  for  putting  can- 
Iharides  into  a  glass  of  wine,  and  prevail- 
ing on  another  to  drink  it  off,  thoagfa  he 
m^ht  not  have  Intended  to  do  him  any 
material  damage  or  injury  ;  and  such  a 
case  is  a  proper  one  for  exemplary 
damages,  6 

In  a  special  action  on  the  case,  plaintiff 
aiay  recover  less  damages  than  laid  in  his 
declaration,  though  he  cannot  recover 
BDore,  1^ 

ACCESSARIES. 

In  treason  and  trespass,  the  highest 
and  lowest  offences,  there  are  no  acces- 
saries I  all  are  principals.  In  an  action  of 
trespass,  each  individual  is  liable  for  the 
whole  amount  of  damages,  15 

There  can  be  no  accessaries  at  the  fact 
•f  murder  s  all  are  considered  as  princi- 
piOs,  488 

ADMIRALTY. 

Condemnation  of  property  as  prize,  in 
*  court  of  admiralty,  prevents  a  court  of 
common  law  from  taking  cognisance  of  it 
afterwards.  8 

All  matters  incidentally  sprin^ng  out 
•f  a  prize  cause,  bdong  exclusively  to 
the  admiralty  jurisdiction,  as  well  as  the 
eri^nal  caom  of  capture,  470 


AGREEMENT. 

Where  a  party  agrees  to  submit  mat- 
ters in  dispute  to  the  oath  of  a  third  per- 
son, and  such  oath  H  made  accordingly^ 
he  shall  be  bound  by  his  agreement, 

458 

AMENDMENT. 

A  verdict  may  be  amended  from  the 
judge's  notes  wno  tried  the  cause,     480 

AMERCEMENT. 

Under  the  amercement  act,  although 
the  defendant  is  prevented  from  recover- 
ing any  thing  from  the  state  ;  yet  he  may 
defend  himself  under  the  discount  law,  for 
any  demand  the  state  may  have  against 
him,  492 

APPEAL. 

Appeal  will  lie  from  the  commissioners 
of  a  tobacco  inspection  to  the  circuit 
courts,        ---.-- 

Appeal  will  lie  from  the  county  courts 
to  th^  circuit  courts,  1 356 

APPEARANCE. 

Where  an  appearance  is  entered  for  a 
defendant,  by  an  attorney,  there  is  no 
occasion  afterwards  to  serve  a  rule  to 
pkid,  ondelendant,  S26 
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ASSIGNOR,  ASSIGNEE, 
ASSIGNMENT. 

The  asftigfnee  of  a  bond  takes  it  subject 
to  all  the  equity  and  rules  of  law  to  which 
it  woidd  have  been  liable  in  the  hands  of 
the  obligree  ;  though  the  obli^)r  promised 
to  pay  it  at  the  time  of  the  assignment, 

311 

ASSUMPSIT. 

Assumpsit  for  money  had  and  received, 
will  survive  as  vrell  for  as  against  execu- 
tors, for  the  value  of  property  forcibly 
taken  away,  where  the  tort  is  waived,  58 

Assumpsit  will  lie  on  an  order  drawn 
on  the  back  of  a  bond,  against  tht  indor* 
•er,  70 

ASSAULT. 

Where  a  prosecutor  for  an  assault  has 
commenced  his  civil  action  for  damages, 
and  at  the  same  time  peniijts  in  going  on 
criminal  iter,  the  court  will  oblige  him  to  . 
make  his  election ;  otherwise  the  Attor- 
ney-General will  enter  a  nolle  protequi,  16r 

In  an  action  of  acsault,  where  4on  as- 
sault demesne  is  pleaded,  the  defendant 
becomes  plaintiff' in  the  action,  as  the  is- 
sue is  tendered  by  him,  and  he  has  a  right 
to  open  and  cpnclude  his  case,  248 

No  words  will  justify  an  assault  ;  but 
every  assault  will  not  jiwtiiy  an  outrage- 
oi}8  beating  in  reUirn— it  must  not  go  fur- 
ther than  to  ward  off  the  injury  offered 
by  the  first  aaaailant,  351 

ATTACHMENT. 

An  attachment  not  to  be  issued  by  a 
magistrate,  where  absent  debtor  is  out  of 
the  state,  but  only  where  he  is  in  the  aet  rf 
removing,  361 

The  death  of  an  absent  debtor,  in  a 
foreign  country,  after  judgment  is  obtain- 
ed against  tlie  garnishees,  who  make  de- 
faidt  in  not  returning  on  oath  what  goods 
tliey  have,  &c.  shall  not  abate  the  pro- 
cet  dings  against  such  garnishees,      484 


B 


BAIL. 

B'til  may  surrender  principal  in  ertofi 
Principal  dying  in  gaol  exoneratca  tha 
bad. 


BARGAIN  AND  SALE. 

A  bargain  and  sale  is  a  good  convey- 
ance under  the  statute  ;f  uses  to  pass  a 
fee,  although  no  livery  of  seisin  be  made. 
So  is  u  covenant  to  ttand  seised  to  iHtr^ 
gainee*s  use,  107 

It  has  since  been  declared  valid  by  act 
of  assembly. 

BASTARD. 

Concealment  of  the  death  of  a  bastard 
child,  is  presuBiptlTe  evidence  of  murder, 
but  not  conclusivt  ;  f(ir  if  evidence  be 
given  that  the  child  was  stillborn^  it  is 
not  murder,  167 

BILLS  OF  EXCHANGE,  &c. 

Wherever  a  new  credit  or  time  is  given 
by  the  holder  of  a  bill  of  exchange,  to  the 
drawer,  the  holder  takes  it  upon  himself^ 
and  the  indorser  is  discharged  ;  for  in  ail 
cases,  the  holder  must  give  reasonable 
notice  to  the  indorser,  177 

l^rutesi  of  a  bill  of  exchange  is  essen- 
tially necessary,  in  order  to  charge  a 
drawer  or  acceptor  with  interest,  where 
tliere  is  a  special  acceptance  of  tue  bill, 
payable  at  a  particulai'  banking -bou^e  two  ' 
years  after  «icceptaiice,  223 

Interest  is  recoverable  on  a  bill  against 
tlic  acceptor,  after  it  becomes  due,  Uiough 
nu  protest,  where  there  is  no  special  ac- 
ceptance, 2^ 

Where  the  acceptor  of  a  bill  of  ex- 
change has  at  the  same  time,  money  due 
him  trom  the  drawer  on  a  running  ac- 
count, which  bill  is  afWrwards  protested 
and  taken  up  by  the  drawer — such  draw- 
er shaU  not  make  use  of  a  payee's  name 
to  recover  the  amount  of  tlie  bill,  whca 
there  is  money  really  duo  from  the  drawer 
to  the  acceptor,  280 

Where  a  promise  is  made  by  an  indor- 
ser itf  a  bill  of  exchange,  to  take  it  up 
when  returned,  undrr  an  ignorance  ofthf 
urqumstunce  that  due  diligence  had  not  beea 
used  by  the  holder,  such  promzse  shall  not 
be  binding,  291 

Want  of  effects  in  drawee's  hands, 
makes  a  protest  unnecessary  to  charge 
the  drawer  -,  but  it  is  oUierwiae  to  charge 
an  indorser,  i^i^. 

An  acceptance  of  an  inland  bill  of  ex- 
change, conditionally,  vhea  funds  sball 
come  into  acceptor's  hands,  six  years  af- 
ter  the  acceptor  had  an  opportunity  of 
knowing  whetlier  tliere  were  funds  or 
not,  shall  bind  him  ;  especially  ^here  he 
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An  action  will  lie  on  a  bill  of  exchange 
.protested  for  non-acceptance,  although 
the  time  for  payment  had  not  expired. 
That  the  damages  on  a  bill  must  be  go- 
verned by  the  custom  of  the  place  or  coun- 
iry  where  it  ki^drawn,  . .  468 


.  BONDS. 

■ 

Proof  of  tlie  hand-writing  of  a  witness 
to  a  bond,  who  is  out  of  the  country,  is 
regular  and  good,  lo  let  the  party  into 
proof  of  the  hand- writing  of  the  obligof. 

Parol  testimony  to  alter  the  condition 
of  a  bond,   inadmissible.  .  307 

In  debt  upon  a  bond,  defendant  ^ave  in 
evidence,  that  part  of  the  land  for  which 
the  bond  was  given,  was  taJctn  away .  by 
an  elder  grant  {  iury  may  d^ct  the  vailie 
of  the  land  so  taken  away,  and  give  a  ver- 
diet  for  the  balance,  327 

In  debt  upon  an  administration  bond 
against  the  aecurities  of  the  adnflhislra- 
tor,  they  may  give  in  evidence  that  the 
property  of  the  deceased  was  taken  away 
by  the  enero^',  in  exoneration  of  the  bond  ; 
they  being  bnly  considered  as  collateral 
undertalcers,  and  liable  only  in  default  of 
such  administrator,  who  was  excused  by 
die  act  of  an  enemy,  328 

A  blatik  indorsement  on  a  bondt  does  not 
raise  an  implied  covenant  on  the  indorser 
to  pay  thU^mount  of  the  bond»  in  case  of 
the  insolvency  of  the  obligor,      398,  399, 

400 

Upon  an  administration  bond,  if  plain- 
tifl'in  his  replication  aver  that  tlie  admi- 
nisti'ator  had  not  paid  off  debts  agreeable 
to  law,  it  is  good  ;  for  plaintifl'is  not  obli- 
ged to  aver  the  breach  of  every  specific 
article.  The  inventory  charges  the  .•admi- 
nistrator, and  he  is  bound  to  dischnrpre 
himself,  and  shew  how  he  disposed  of  the 
estate,  462 

That  a  bond  should  be  presumed  paid, 
if  no  inter^t  is  paid  in  20  years,  is  a 
good  general  rule  ;  though  war,  and  the 
confusion  consequent  ffereon,  &c.  arc 
good  grounds  for  the  consideration  of  the 
jury,  to  determii>o  whether  it  was  paid 
or  not  ?  ♦:  482 

Giving  a  bond  extinguishes  all  prior' 
simple  contracts,  491 

/VoJ.  1. 


Where  money  is  paid  on  account  of 
three  bonds,  generally,  and  more  than 
enough  to  discharge  two  of  them  ;  those 
two  shall  be  considered  as  extinct  under 
the  depreciation  act,  and  the  balance  car- 
ried to  the  credit  of  third,  497 

Upon  a  joint  and  se\'eral  bond,  plaintiff 
may  sue  either  of  the  obligors,  at  his 
election,  altliough  one  sign  his  name  as 
security  t  501 

lie  may  also  proceed  in  equity,  to  fore- 
close a  mortgage  given  by  tlie  principal 
at  the  same  time,  502 

BY-LAW, 

Sfe  Corpora^n. 

C 

CAPTURES. 

Captures  made  on  land  by  unautliorised 
individuals  from  an  enemy,  docs  not  devest 
the  propertyout  of  the  original  owner,  un- 
less there  has  been  a  condemnation  by 
some  court  of  competent  authority,        20 

CITY  COUNCIL.    COVRT  OF 
WARDEI^S. 

Court  of  wardens  in  the  city  of  Charles- 
ton,  have  no  power  to  try  and  comact  of- 
fenders under  the  state  laws,  to  prevent 
selling  spirituous  liquors  without  license, 

46 

CHOSE  IN  ACTION. 

A  chose  in  action  may  be  sold,  and  as- 
sumpsit may  be  maintained  upon  it.      432 

COMMON  CARRIER. 

Carr);ing  goods  for  hire,  makes  a  man 
a  common  carrier  under  the  custom,  who 
is  answerable  for  alt  damages  arising 
from  the  want  «f  skill,  care,  or  due  dili- 
gence, 99 

Where  a  common  carrier  pays  for  the 
loss  of  goods,  &c.  he  is  entitled  to  freight 
in  the  same  manner  as  if  they  had  been 
safely  delivered  to  the  freighter,  101 

CONTRACTS. 

Ill  a  contract  for  delivery  of  indents, 
the  value  of  them  at  the  time  they  weru 
to  be  delivered,  is  the  sum  plaintiff  is  en- 
titled  to.    But  where  no  time  is  fixed  foij- 
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their  delivery,  the  value  attlie  time  of  the 
commencement  of  the  suit,  is  the  true 
rule  of  estimation,  105 

A  contract  for  delivery  of  rice  may  he 
indorsed  over  ;  and  if  accepted  by  the  per- 
son to  deliver,  it  shall  make  anew  agree- 
ment, 116 

See  Indorsement. 

On  a  contract  for  delivery  of  indents  on 
a.  certain  day,  the  value  on  that  day  and 
interest,  is  what  the  plaintiff  is  entitled  to^ 
jlfid  no  more,  309 

Same  point  resolved  by  court»         358 

CONfl&MNATlON. 

Condemnation  of  property  in  a  court  of 
admiralty,  precludes  a  court  of  common 
law  taking  cognisance  of  it,"  8 

See  tit.  Admiralty. 

No  property  vests  in  captors,  until  conr 
demnation  in  a  court  of  competent  autho- 
rity. 23 

CONVICTIONS. 

Where  new  powers  are  given  to  com- 
naissioners  or  n^agistrfttes,  to  proceed  in  a 
summary  manner,  they  must  strictly  pifr- 
sue  these  powers,  and  the  rules  of  the 
common  law  ;  otherwise  theii*  proceed- 
ings will  be  set  aside,  356^  357 

See  tit.  Mandamus. 
COPIES.    OFFICE  DITTO. 

Copies  of  deeds,  duly  proved  before  a 
magistrate,  in  the  usual  form,  and  record- 
ed in  the  reg^ster'soifice,  and  certified  by 
Jthe  register,  are  as  good  evidence  as  the 
prig'inalB,  375 

N.  If.  This  point  has  Ixcn  since  over- 
t\x\td,  495 

CORPORATIONS. 

Nothing  shall  be  intended  to  be  within 
the  jurisdiction  of  a  corporation,  but  what 
is  expressly  given  ;  it  is  the  creature  of 
the  charter,  which  prescribes  its  limits, 
beyond  which  it  cannot  pass,  46,  47 

A  by-law  of  the  cijty  corporation,  inflict- 
ing a  penalty  beyond  what  the  court   of 
wardens  can  recover,  is  void  ;  as  nothing 
ifhail  he  intended  to  be  within  its  jurisdic- 


tion which  is  not  expressly  given,    382  to 
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City  corporation  of  Charleston  has  a 
rigiit  to  scnitinize  into  the  election  of  its 
members;  hut  they  have  no  power  to 
oblige  voters  to  swear  who  they  voted  for, 
in  order  to  ascertain  which  candidate  had 
bad  votes,  44t^ 

In  the  el!%rctse  of  this  rifht  of  scrutiny  ^ 
the  best  general  rule  is  to  deduct  the  sup- 
posed bad  votes  from  the  candidate  who 
has  the  highent  number  of  votes,  and  then 
if  he  had  still  a  majority,  his  election 
would  stand  unimpeached  {  but  if  it  was 
a  doubtful  case  after  sucln  deduction,  it 
should  be  sent  back  to  the  people  to  ^ter- 
mine  finally  by  a  ne^  election,  Jhid. 

COURTS. 

The  proceeding^  and  adjudications  of 
foreign  courts,  and  in  the  courts  of  the 
United  Statett  have  all  faith  and  credit  in 
South'Cfiroiinaf  8 

COVENANT. 

Covenant  to  stand  seised  to  bargainee's 
use,  is  a  good  conveyance  under  the  sta- 
tute of  uses  to  pass  a  fee,  107 

On  a-  covenant  that  bargainor  was 
law/uiij  seised,  Cfc.  bargainee  can  main- 
tain this  action,  on  the  discovery  of  de^ 
feet  of  title,  before  eviction  by  title  para- 
mount ;  though  on  a  covenant  Ibr  peacea- 
ble enjoyment,  it  is  otherwise,  256 

Covenant  may  also  be  maintained  for  de« 
ficicncy  of  quantity,  which  will  entitle  tb^ 
party  to  a    recision  of  the  contract,  or  an 
abatemeqt  of  the  purcbase -money,  accord- 
ing to  the  extent  of  the  injury,  ^      Ibid, 

In  covenant,  the  value  of  land  at  the 
tim^  of  the  eviction,  is  the  measure  of 
damages,  265 

On  a  covenant  that  the  defendant  vme 
UmfuUy  seised,  plainttfT  may  support  his 
action,  or  defend  himself  agunst  a  bond 
given  for  ^consideration  nnoney  for  land, 
before  eviction,  and  jury  may  eitlier  re- 
scind th#  bargain,  or  deduct  the  damage 
from  the  bond,  3^ 

In  an  action  of  covenant  for  breach  of 
warranty,  the  value  of  land  at  the  tim^  of 
the  eviction,  ought  to  be  the  measure  of 
damages,  19 

In  covenants,  4t  is  a  maxim,  tha^  he 
who  prevents  a  thing  from  being  done, 
shall  not  iivail  biaxself  ofi.p^e  non-oerform  • 
ance,  235 
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CREDITORS. 

A  deed  made  for  the  general  benefit  of 
creditors  shall  not  be  deemed  void  under 
the  statute  of  Elizabeth,  as  against  a  sub- 
sequent judgment  creditor ;  thoufi^h  not 
i-fscorded  before  judgment   entered  up, 

90,  91 


PAMAG£S. 

In  a  joint  action  •f  trespass,  jury  may 
sever  sjid  apportion  damages  according 
to  the  derree  of  g^iilt  of  each  offender,  11 

In  a  joint  ta»spass,  all  and  every  tres- 
passer IS  liable  to  the  full  amount ;  though 
others  may  have  carried  oft'  the  proi>er- 

ty,  1^ 

The  value  of  land  at  the  time  of  evic- 
tion, should  be  the  measure  of  damages, 

19 

On  a  special  agreement,  in  nature  of  a 
covenant  to  deliver  a  note  of  hand,  jury 
may  assess  less  damages  than  the  amount 
of  the  note,  "where  justice  is  done  to  the 
paities,  35 

In  contracts.  It  is  usual  for  the  jury  to 
give  the  sum  specified  ;  yet,  if  there  are 
any  circumstalKes  of  fraud,  or  hardship 
in  the  case,  jury  may  mitigate,  and  give 
what  they  think  reasonable,  50 

ThTe  wilue  of  negroes  at  the  time  of 
eviction,  by  title  paramount,  is  the  gene- 
ral rule  of  assessing  damages  ;  yet,  under 
peculiar  circumstances  of  hardship,  jury 
may  giVc  less,  92 

Damages  on  bills  of  exchange  drawn 
in  foreign  countries  and  states,  on  per- 
sons in  this  country,  are  to  be  governed 
by  the  lex  lod,  468 

A  jury  may  give  damages  for  the  deten- 
tion of  a  ^ebt,  beyond  the  amount  men- 
tioned in  tlie  obligation,     *»  490 

DEBTORS'  INSOLVENT  ACT,  Btc. 

No  person  is  entitled  to  tliis  act  who 
lias  incurred  a  forfeiture  in  consequence 
of  any  criminal  conviction,  >  163 

A  man  who  fairly  gives  up  all  his  pro- 
perty to  his  creditors,  and  takes  the  bene- 
fit of  the  insolvent  debtors*  act,  is  forever 
clischorged  from  all  his  suing  creditors, 
and  those  accepting  of  dividends  of  his  es- 
tate, 434 

Those  creditors  who  have  not  sued  or 
accepted  of  dividendsi  are  restrained  from 


suing  such  insolvent  debtor  for.  one  year 
after  such  discharge,  ^  436 

But  thev  may  prove  their  demands  in 
court,  against  which  the  act  of  limitations 
shall  not  run,  J^itl' 

DEED. 

Where  there  are  two  deeds  for-  the 
same  tract  of  land,  and  the  youngest  is 
t«corded  first,  the  grantee  in  the  first 
deed  may  relinquish  his  claim  under  it, 
and  rest  upon  his  possessory  right,  as  in 
the  case  of  Lettee  of  Gordon  v.  Mxeeutore 
ofParsoru,  antf,  .,  37 

[^.  JB.  The  latter  part  of  the  marginal 
note  in  this  case  ought  to  have  been  omit* 
ted.] 

A  deed  dated  before  a  judgment* 
thoup^h  not  recorded,  shall  have  priority 
to  a  judgment ;  for  the  act  of  assemby  re- 
lates to  sale*  and  mortgagee,  and  not  to 
judgments,  90 

Same  point  determined,  304 

A  deed  of  30  years*  standing,  may  be 
read  in  evidence  without  proving  it,  or 
tht  hands-writing  of  the  witnesses,  where 
possession  has  accompanied  it,  364 

A  deed  made  by  a  minor,  not  bindings 

36r 

An  office  copy  of  a  deed  not  good  evi- 
dejice,  unless  some  proof  be  offered  of  the 
loss  of  the  original,  495 

DEMAND. 

Where  no  time  is  fixed  in  a  contract 
for  payment,  performance  or  delivery,  &c. 
the  commencement  of  the  suit  is  con- 
sidertd  in  law  as  a  demand,  105 

DEPRECIATION. 

A  depreciation  fixed  by  arbitrators  be- 
fore the  act  passed,  shall  bind  the  par- 
ties, though  one  of  them  may  have  been 
obligfed  to  pay  more  than  tliey  would  have 
been  liable  to  by  that  act,  1 14 

The  depreciation  law  of  this  state  does 
not  affect  contracts  made  in  anv  other  part 
of  the  world,  unless  there  is  a  special 
agreement  to  the  contrary,  176 

The  rapid  depreciation  in  South-Carolina 
was  a  good  ground  for  not  presenting  a 
bill  of  exchange  for  payment,  during  the 
course  of  it,  Ihid. 

Interest  ought  to  be  allowed  on  such  biTl 
only  fwm  the  time  of  demanding  payment 
of  drawer,  unless  he  knew  of  the  depre- 
ciation,       '  Jhij(\ 
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DISCOUNT. 

Where  damages  accrue  for  non-per- 
rirmance  of  a  contract  for  building  a 
;;ouse  in  a  certain  time,  a  defendant  may, 
!.nder  our  discount  law,  give  them  m 
fvidence  against  plaintiff's  demand,  for 
v.'o-k,  labour  and  services  performed  in 
Luilding*,  &c.  16 

No  discount  can  be  allowed  against  a 
h  md,  after  it  is  passed  away  to  an  atsi^- 
.  :f,  which  was   not  prior  to  the  assign- 

-nt  Any  payment  afterwards  to  the 
■t^ligee,    is  at   the  risk  of  the  obligor, 

247 

Under  the  construction  of  tlie  discount 

•  :w,  a  deficiency  of  quantity,  or  such  de- 
oct  in  land  as  will  defeat  the  object  of  the 

•  uirchase,  may  be  set  off  against  the  bonds 
•-ivcn  for  the  consideration  money,      278 

Discounting  a  note  at  a  greater  rate 

-  htin  legal  interest,  is  usurious,  if  it  was 
?'V  way  of  loan,  309 

An  assigned  bond  is  a  good  discount  in 
'ha  hands  of  an  assignee,  against  any  suit 
l.roiight  against  him  by,  or  in  right  of  the 
i.ljligor,  437 

DISTRESS. 

Goods  sent  to  a  public  vendue  store  for 
^  lie,  are  not  distrainable  for  I'cnt  due  by 
'.AC  auctionee r,  102 

A  neg^o  boy  bound  out  an  apprentice  to 
.1  hair-drcsser,  not  liable  to  a  distress  for 
..^nt,  170 

A  negro  of  a  third  person  found  acci- 
'U'litally  on  the  premises,  not  liable  to  dis- 
: 'ess  for  rent  in  arrear,  301 

Distress  for  rent  in  arrear  will  not  lie, 
nless  upon  some  lease  in  writing,  orpa- 

-  .1  agreement,  in   which  some  sum  cer- 
..  in  is  reserved,  314 

Tb.ere  can  be  no  distress  for  rent  in 
rt  ar,  unless  some  speciiic  sum  be  re- 
eved upon  deed  or  parol  agreement ; 
.otr^h  assumpsit  will  lie  for  use  and  oc- 
ipation,  443 

The  bare  recital  in  a  sheriff's  bill  of  suie 

*  rpronc:ly  levied  on  and  suhl,  is  notsuf- 
•ieni  of  itself  ta  prove  that  a  specific  sum 

v.;s  reserved.  Ibid. 

DOWEK. 

'i'he  wiVlow  of  a  person  plnced  on  the 
•  iiiiscution  list,  is  not  barred  ;>f  lier  dow- 

\  widow  not  entitled  to  dower,  who 
:ied  her  husb.md  in  his  life-time  in  a 


mortgage  and  release,  and  afterwards  re- 
fused to  go  before  a  judge  and  surrender 
it,  312 

Wher^  commissioners  in  dower  award 
a  sum  mticli  larger  than  crediion  think 
reasonable  ;  yet  if  they  do  not  go  on  erro- 
neous or  mistaken  principles,  the  coarl 
will  not  set  their  return  aside  on  that  ac- 
count, as  the  power  of  assessing  the  quan- 
tum is  left  entirely  with  them  by  the  act, 

459 

If  commissioners  in  dower  take  one  part 
of  deceased's  estate,  andSasaign  it  to  a 
widow  in  lieu  of  her  dower  in  all  the  de- 
ceased's lands,  it  is  bad  ;  they  ought  to  as- 
sign her  one-third  of  each  teparate  tract, 
or  assess  a  sum  of  money  on  each  tract, 
in  lieu  thereof,  304 

DURESS. 

A  note  given  (to  compromise  a  trespass 
and  assault)  to  a  man  at  the  head  of  an 
armed  party,  going  to  the  maker's  house 
in  the  night  and  demanding  a  settlement ; 
though  no  actual  threats  were  made  use 
of,  yet  this  shall  constitute  duress,  both  as 
to  tlie  principal  and  his  security  for  the 
payment  of  the  money^  13 

Duress  of  goods  under  peculiar  circum- 
stances of  hardship,  will  avoid  a  man's 
deed,  given  to  obtain  possession  of  them, 

470 


ELECTION. 

Where  a  party  carries  on  a  civil  and 
criminal  suit  at  the  same  time,  he  shall  be 
obliged  to  make  his  election,  before  the 
jury  is  charged  in  either  case,  167 

A  party,  u|)onthe  dismissal  of  a  bill  in 
equity,  making  his  election  to  proceed 
upon  his  original  judgment^  and  taking 
the  dcfenduiu  in  execution,  who  dies  in 
gaol,  waives  his  remedy  against  the  secu- 
rity on  tlie  injunction  bond,  215 

EVIDENCE. 

Length  of  possession  is  presumptive 
evidence  of  the  existence  of  a  grant  or 
deed  supposed  to  be  lost  or  mislaid,  and 
proper  for  the  consideration  of  the  jury. 

26 

See  Kullum  Tempus. 
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Original  entrii^s  made  in  a  merchant  or 
tradesman's  books,  good  evidence  to 
prove  the  debt,  and  such  entries  are  pri- 
ma  facie  evidence  of  a  deliver}',^        45 

Proof  of  the  original  book  oWntries, 

and  that  they  were  in  the  hand-writing  of 

the   plaijitiit,  who  was  gone  out  of  the, 

'  country,  is  good  evidence  to  a  jury  upon 

a  writ  of  ini|uiry»  119' 

See  Shop  Books. 

No  evidence  to  be  admitted  to  shew 
defect  of  title  to  lands,  in  an  action  on  the 
case  to  recover  back  consideration  money, 
without  eviction  \  unless  upon  a  covenant 
that  the  grantor  had  a  good  title,  &c.  161 

Parol  testimony  may  be  admitted  to  ex- 
plain the  situation  ot  lands,  though  con- 
trary to  the  description  in  the  deed  ;  if  a 
mistake  is  apparent  from  the  nature  of  the 
thinc^  itself»  as  where  north  is  called 
south,  6cc.  247 

Where  a  purchaser  is  evicted  from  a 
mill-seat  by  title  paramount,  it  is  good  evi- 
dence under  the  discount  law,  to  rescind 
the  contract,  278 

Parol  testimony  to  alter  the  condition 
^f  a  bond,  is  inadmissible,  307 

Parol  proof  of  a  judgment  in  North-Caro- 
lina, is  not  admissible.  The  judgment 
itself,  or  an  exemplification  of  it,  ought 
to  be  produced,  before  the  party  can  be 
let  in  to  prove  a  sheriff's  sale,  under  an 
execution  founded  on  such  judgment, 

366 

Parol  testimony  is  not  admissible  to 

*  vary  a  deed,  so  as  to   make  that  a  trust 

deed,  which  is  absolute  on  the  face  of  it, 

461 

EXECUTION. 

See  tit.  Levy  ;  also,  SberiiF. 

»« 

Executions  to  be  turned  over  by  an  old 
she  rift j  on  going  out  of  office,  to  his  suc- 
cessor, ^  179 

Execution  does  not  lose  its  priority,  or 
binding  efficacy,  by  not  being  renewed 
after  a  year  and  day,  by  set,  Ja.  only  its 
active  energy,  295 

Where  property  is  levied  on,  the  sheriff 
ought  to  return  a  list  on  the  execution, 
which  is  prQi\afaeie  evidence  of  the  levy, 
und  of  the  property  vested  in  the  sheriff 
by  virtue  thereof.  After  such  levy,  al- 
though property  remains  in  defendant's 
hands,  the  law  considers  defendant  as 
sheriff's  agent,  and  the  property  as  in  his 
possession,  32X 

See  tit.  Sheriir ;  also,  tit.  Levy. 


EXECUTORS. 

Executors  may  maintain  an  action  of 
trespass  for  carrying  away  tlie  property  of 
their  testator  ;  though  where  the  tort  is 
waived,  assumpsit  for  money  had  and  re- 
ceived, will  survive,  as  well  for  as  against 
executors.  58 

Executor  is  not  liable  to  pay  a  legacy 
unless  called  upon  by  the  legatee  ;  he  is 
obliged  to  hunt  out  and  search  for  such 
legatee,  248 

Executor  not  liable  for  laches,  for  not 
recovering  money,  or  recording  a  mort- 
gage, where  bond  and  mortgage  was  lost 
or  mislaid  for  a  number  of  years  before  it 
came  to  his  hands,  306,  307 

Executors  and  administrators  are  ex- 
cused from  responsibility,  as  well  as  the 
sureties  of  tlie  latter,  where  the  testator's 
or  intestate's  property  is  taken  off  by  an 
enemy,  328 

EXECUTORY  DEVISE. 
See  Limitation  of  Chattels. 

EX  POST  FACTO. 

Ex  post  facto  laws,  mean  criminal  laws 
against  offences,  in  contradistinction  to 
civil  regulations,  185 


FACTOR. 

Where  a  factor  or  auctioneer  deviates 
from  the  instruction  of  his  principal,  h^ 
is  answerable  in  damages,  169 

Where  a  factor  sells  goods  on  credit, 
according  to  the  usual  course  of  trade, 
where  he  has  no  orders  to  the  contrary, 
he  shall  not  be  liable  in  case  of  insolvency, 

294 
^  Debts  due  by  a  factor  to  a  purchaser  of 
rice,  &c   cannot  be  set  off  bv  such  pur- 
chaser against  the  demands  of  the  planter, 

299 


FELONY. 

If  a  hostler,  who  has  the  care  of  a 
horse,  take  him  off  w^ith  intent  to  con- 
vert him  to  his  own  use,  it  is  felony. 
Otherwise,  if  he  only  take  him  to  use 
him,  it  is  only  a  breach  6 J  trust,         242 
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FORGERY. 

•  Forging"  a  receipt  on  the  back  of  an  in- 
dent, for  accruing  interest  apparently  due 
on  itt  with  intent  to  defraud,  is  felony  un- 
<ierthe  statute,  120 

Forgery  what  ?  well  defined,     151,153 

Forgery  of  a  3/.  bill  of  tlic  paper  medium 
of  this  state,  with  the  names  of   tvjo  of 
the  commistioners  only  to  it,  does  not  con- 
stitute a  capital  offence  under  the  act  of 
assembly  giving  currency  to  those  bills, 

209 

Upon  %n  indictment  for  forgery,  jury 
may  find  a  special  verdict,  viz.  That  the 
prisoner  passed  the  note,  knonoing  of  the 
forgery.  This  was  held  a  good  finding  to 
warrant  a  judgment,  although  the  fimling 
did  not  state  that  it  was  done  with  a  fratt<U 
I  dent  intent,  ''  245 

Forging  a  ten  pound  paper  medium  bill, 
with  only  two  commissioner's  names  sign- 
ed to  it,  does  not  constitute  a  capital  of- 
fence under  the  act.  285 

Passing  a  ten  pound  paper  medium  bill« 
knowing  of  the  forgery,  is  a  capital  of- 
fence, 372 

FRAUDS,  STATUTE  OF,  &c. 

Fraud  will  vitiate  a  grant,  where  it 
appears  a  surveyor  extended  the  lines  af^er 
the  original  survey  was  made,  so  as  to 
include  a  neighbour's  mil  I -seat  ;  though 
bis  grant  be  the  eldest  His  standing  by 
afterwards,  and  seeing  that  neighbour 
build  a  mill,  without  forbidding  him»  or 
riving  him  notice,  would  amount  to  a 
forfeiture  of  his  right,  though  there  had 
been  no  fraud  in  jdtering  the  lines,      239 

Obtaining  horses  from  an  ignorant  coun- 
trj'man  by  threats  of  a  crimmal  prosecu- 
tion for  horse-stealing,  and  also  by  threats 
of  taking  his  life,  it  tuch  a  fraud  as  comes 
under  the  swindling  act,  282 

FREIGHT. 

Freight  is  due  for  carriage  of  goods 
damaged  by  carelessness  iv  a  common 
can-ier,  where  he  pays  damages  to  shipper 
or  consignee,  101 

FRENCH  CITIZENS. 

All  suits  between  citizens  ofthe  French 
Republic,  arc  tc^  be  determined  by  the 
French  consuls,  agreeable  to  the  terms  of 
the  consular  convention  between  France 
and  America,  4.40 


.? 


GIFT. 


Parol  gift  of  a  negroy  held  good,  64 
A  father  permitting  a  negro  girl  to  go 
witli  his  daughter  on  her  marriage,  xs 
deemed  a  good  gift  in  law,  thou^  no 
deed  be  produced,  or  formal  delivery  be 
proved  ;  consequently,  a  deed  of  manu- 
mission from  the  fatlier,  of  said  slave* 
aflerwardsy  dtffcmed  null  and  void,      232 


IMPARLANCE. 

An  imparlance  is  not  allowed  as  a  mat^ 
tcr  of  course  on  a  set.  fa.  but  where  spe- 
cial circumstances  make  it  reksonable, 
the  court  will  allow  it  on  motion,        48!> 

INDICTMENTS. 

An  indictment  stating  an  ofience  against 
the  state,  and  concluding  against  the 
peace  and  dignity  of  the  same  state,  is 
good  under  the  new  constitution  of  tho 
sUte  made  in  1790,  121 

All  public  prosecutions,  by  the  2d  sec- 
tion of  the  3d  article  of  the  eonstitution 
of  this  stat^,  are  to  be  carried  on  by  in- 
dictment, and  not  by  way  of  information, 

26r 

The  omission  of  a  letter  In  the  surname 
of  a  prisoner,  in  the  title  of  the  cause,  on 
the  back  of  a  bill  of  indictment,  ^here 
it  is  properly  spelled  in  the  body  of  the 
bill,  is  not  a  good  cause  for  arresting 
judgment,  afW  plea  and  conviction,  37o 
See  also.  New  Trial. 

.INJUNCTION. 

After  dismissal  of  a  bill  in  equity  upoa 
an  injunction  bond,  the  party  makes  his 
election  and  proceeds  upon  the  original 
judgment,  and  takes  defendant  in  execu- 
tion, who  dies  in  gaol  ;  he  waives  his 
remedy  against  the  secuftty  to  such  in- 
junction bond,  •  22^ 
See  Election. 

INDORSEMENT, 

An  indorsement  on  the  back  of  a  bond, 
making  tht  contents  payable  to  order,  and 


'^ 


> 
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■for  value  received,  is  a  g^ood  bill   of  ex- 
change, so  as   to  cbar^  the  indorser, 

66 
Indorsee  of  a  note,  given  on  an  illegal 
^consideration,  cannot  recover  ag:^st  the 
drawer,  ^13 

A  blanJk  indorsement  on  the  back  of  a 
.  bond,  by  the  obligee,  will  not  make  him 
liable  to  the  holder,  in  case  of  the  insol- 
vency of  the  obligor,^  392 

[N.  B.  The  words  in  Judge  Watibs's 
opinion,  *•  if  he  appear*  to  have  knovsn  of 
it :  nor  unless  he  prove  tha0ke  gave  a  va- 
luable  consideration  for  it,**  are  to  be  omit- 
ted, beinf^inserted  through  mistake  ;  as 
he  never  intended  to  annex  such  condi- 
tions to  his  opinion  ] 

%  An  indorsement  of  an  agreement  to 
ship  rice,  which  is  accepted  by  the  per- 
son contracting,  to  be  delivered  to  a  third 
person,  or  his  assigns,  will  make  anew 
contract  between  the  contracting  party 
and  such  third  person  ;  and  he  shall  not 
be  at  liberty  afterwards  to  set  up  any  dis- 
count against  the  person  to  whom  the 
rice    was  originally  to  have  been  deli- 

veitel.  ^  „    11^ 

A  note  or  agreement  to  do  a  collateral 

thing,  is  not  negotiable  by  indorsement, 

though  made  to  be  done  to  order,  173 

Indorsee  of  a  note   of  hand,  given  on 

an  illegal  ikmsideration,  cannot  recover, 

.  it  being  void  in  its  original  creation,     249 


It  is  too  late,  after  judgment,  to  take 
advantage  of  want  of  demand  of  security  / 
it  ought  to  have  been  pieUded  to  the  ac- 


tion. 


213. 


Where  an  order  for  judgment  has  been 
taken,  and  defendant  die  afterwards,  be- 
fore final  judgment ;  such  final  judgment 
may  be  entered  up  at  anytime  within  tw(» 
terms  after  death  of  defendant,  449 


INSTALMENTS,      AND 
MENT  ACT. 


INSTAL. 


f 


A  note  given  for  an  old  debt  previous 
to  1782,  though  payable  to  order,  and  in 
the  hands  of  an  innocent  indorsee,  shall 
only  be  recovered  agreeable  to  the  terms 
of  that  act ;  and  the  holder  may  maintain 
1^8  action  for  money  had  and  received, 
against  an  indorser  who  passed  it  off  as  a 
cash  note,  24 

Every  judgment  binds  according  to  pri- 
ority, notwithstanding  the  instalment 
act,  '  213 

iSee  Judgment. 


JUDGMENT. 

fivery  judgement  binds^:)r  the  whole 
aitnount,  notwith8tanding|p\e  instalment 
act,  which  says  that  debts  shall  only  be 
recovered^,  instalments  /  and  they  must 
^e  paia  W  by  sheriifs  act^orditrnto  priority. 


LEGACY,  AND  LEGATEE. 

Where  a  legatee  accepts  of  a  bond  for 
the  amount  of  a  legacy,  from  the  execu- 
tor, it  becomes  a  new  debt,  and  extin- 
guishes the  right  under  the  will  ;  and  if 
given  before  l787^Bomes  under  the  in- 
stalment law,  like  every  otlier  debt  con- 
tracted before  that  time,  112 

A  legacy  payable  oneyear  after  marriage, 
is  a  vested  legacy  ;  and  a  payment  made 
to  such  legatee  after  she  comes  of  age, 
but  before  tlie  contingency  of  marriage, 
is  good,  369 

0 

LEVY. 
See  tit  Sheriff. 

Where  sheriff  has  madelevy  on  defend- 
ant's griods  for  instalments  due,  and  has 
not  sold,  he  is  entitled  to  half  fees  and 
commissions  under  the  instalment  act. 
But  where  he  has  sold  partly  for  cash  and 
partly  for  bonds,  &c.  he  is  entitled  to  fees 
and  whole  commission^  315 

Where  tliere  is  an  indorsement  on  back 
of  execution,  **  levied  on  residue,  after  pay ' 
"  ing  off  prior  executions,**  this  is  no  levy  at 
all,  it  is  too  vague.  A  list  or  schedule  of 
property  levied  on,  ought  to  be  annexed 
to  e xec ution ,  Ibid. 

Where  goods  remain  in  defendant'* 
hands  after  levy,  defendant  is  as  sheriff's 
agent  ;  they  are  supposed  ^n  law  to  be 
from  the  time  of  levy,  in  the  sheriff's 
hands.         'ifc  *  Ibid. 

The  return  of  a  sheriff,  with  the  list  of 
the  property  seized  on  the  back  of  the 
execution,  or  a  schedule  annexed,  is  pri' 
m^  facie  evidence  of  the  property  seized 
and  bound  by  executi(m.  Ibid, 

No  levy  to  be  made  at  night,  of  unsea- 
sonable hours,  unless  i%cam  where  ne- 
groes or  othffr  property  shoWd  be  conceal- 
ed or  kept  out  of  the  way,  360 
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Sheriff  may  justify  breaking^  open  inner 
doors  to  mal^  a  levy,  where  he  g^ets 
peaceable  possesion  of  the  house  throupph 
*he  outer  door,  360,  361 


LIMITATION  OF  ACTIONS. 

No  suit  at  law  can  be  maintained  for 

lands,  after  five  years  from  the  time  title 

accrues,  except  in  the  cases  of  minors  and 

feme  coverts^  375,  377 

All  suits  for  recovery  of  lands,  must  be 
commenced  within  five  years  after  title 
accrues  ;  and  no  claim  to  lands  good,  but 
by  suit  at  law,  375 


LIMITATION  OF  CHATTELS, 

Personal  chattels  nfl^  be  limited  over  as 
well  as  real  estates,  provided  such  limit- 
ation has  not  a  tcndencv  to  create  a  per- 
petuity, or  an  esialc  tail  ;  and  tlicrefore, 
in  a  will  where  negroes  were  devised  to 
children,  with  this  proviso  or  condition, 
"  But  if  cither  of  my  daughters  should 
**  die  without  a  lawful  heir  of  their  body  to 
**  live  i  then,  to  b€ equally  divided  among 
'•  the  survivors.**  This  was  held  to  be  a 
good  executory  devise  to  carry  over  Uie 
property  to  the  surviving  children.  And 
that  the  words  "  heirt  of  their  body  to 
**  live**  ought  to  be  construed  child  or 
children  living  at  the  time  nf  her  death  .• 
consequently  not  too*  remote,  but  within 
the  reasonable  bounds  the  law  intended, 

82 
See\M.   Wills. 

Where  a  person,  by  deed  of  gift,  gave 
sundry  negroes  to  her  daughter,  without 
the  control  of  her  husband,  **  and  at  her 
'*  death,  to  the  heirs  c/her  body  /"  this  limit- 
ation was  deemed  too  rerhotet  having  a 
tendency  to  create  an  estate  tail^i  conse- 
quently,'  the  whole  vested  in  the  first 
taker,  #■  ^^ 

A  devise  of  negroes  to  a  daughter  for 
life,  and  at  her  *ath  to  theJieirs  of  her 
body,  their  heirs  and  assigns  Jor  ever  s  hut 
if  she  should  have  no  issue,  then  to  be  dis- 
posed of  as  she  should  think  proper  :  here 
the  subsequent  words  qualify  the  general- 
ity of  the  words. heira  of  the  bod\%  and 
plainly  shew  whp  she  meant  should  take 
after  her  daii||hte|'s  death ;  consequently, 
thelimitation^ver  to  the  children  is  good. 

Ibid. 


M 


MANDAMUS. 

A  ^nandamus  will  lie  to  commissioners 
of  a  tobacco  inspection  warehouse,  io, 
restore  an  inspector  of  tobacco,  who  lias 
been  dispossessed  of  his  office  by  ^  less 
number  of  commissioners  than  tiie'  law 
requires,  or  where  iliey  do  not  proceed 
agreeable  to  law,  as  in  cases  of  summary 


convictions. 


357 


MARINER. 


A  mariner  is  liable  to  vioderate  eorrec- 
tion  if  he  refuse  to  do  duty  on  board  of  a 
ship.  But  if  the  captain  beat  him  unmer- 
cifully, or  with  an  unreasonable  weapon, 
he  becomes  a  trespasser,  and  shall  be  lia- 
ble in  an  action  of  assault  and  batterv* 

3 

MASTER  AND  SERVANT. 

Master  of  a  ship  may  give  a  mariner 
moderate  correction,  if  he  refuse  to  do 
duty  or  misbehave.  So  may  any  other 
master  correct  an  unruly  or  disobedient 
servant  ;  a  tutor,  his  scholar,  &c.       Ibid^ 

MERCHANTS. 

The  clerk  who  makes  the  j^iginal  en- 
tries  in  a  merchant's  hooks,  must  prcjvr- 
them,  if  he  is  within  the  state.  IJur  if 
he  be  dead,  or  without  the  limits  and 
jurisdiction  of  our  courts,  then  evidence 
of  his  hand-writing  may  be  given,  480 
Sec    Sjiop  Books. 

MORTGAGE. 

A  mortgage  docs  not  lose  its  lien  on 
lands  by  not  being  recorded,  so  as  to  givv 
subsequent  judgments  apreference»    Z^ 

Where  land  has  been  sold  under  an  ex- 
ecution on  a  subsequent  judgment,  mort- 
gagee may  elect  to  foredose  and  go 
against  the  land,  or  to  bring  his  action  for 
money  produced  by  the  sale,  as  having 
been  paid  by  mistake,  Ibid. 

MURDER  AND  MANSLAUGHTER. 

Concealment  of  the  death  of  a  bastard 
child,  is  presumptive  evidence  of  murder  ; 
but  if  evidence  be  given  that  tiie  child 
was  stillborn,  it  wiU  not  simouAt  to  the 
offence^  f  I,        167 
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Where  one  it  conTieted  of  manslaugh. 
ler,  but  recommended  to  mercy  by  the 
jury  in  one  of  the  circuit  courts,  court 
wil)  postpone  the  punishment  until  the 
first  day  of  next  term,  in  order  to  rive 
the  prisoner  time  to  apply  for  a  pardon, 
And  will  in  the  mean  time  admit  him  (o 
bail,  168 


N 


NEGROES,  AND  NEGRO  ACT. 

Keg^roen  taken  from  an  enemy,  or  their 
adherents,  during^  the  rerolutioniiry  war, 
and  distributed  to  the  men  in  Gen.  Sum^ 
ler^s  brigfade  in  li^'U  of  pay,  wilt  devest  the 
pro|)erty  out  of  the  orijs^nal  owner,  by  vir- 
tue of  an  act  passed  in  1784,  andthe'state 
only  is  responsible  for  the  value,  53 

A  person  convicted  under  the  negro  act 
for  killing  a  negro,  and  committed  for  the 
forfeiture,  700/.  currency,  is  not  entitled 
either  to  prison-bounds,  or  insolvent  debt- 
ors' act,  163 

No  person,  under  the  negro  act»  shall 
•be  permitted  to  exculpate  himself  by  his 
own  oath,  for  killing  a  negro;  but  the 
master,  overseer,  or  some  person  having 
the  immediate  charge  of  such  negro,  172 

A  master  permitting  a  negro  wench  to 
♦work  for  Htrself,  or  hire  herself  out,  pay- 
ing him  certain  stipulated  wa^es,  who  by 
her  industry  and  frugality  saves  as  much 
«ioney  as  to  enable  her  to  purchase  a  ne- 
gro girl,  in  order  to  pve  her  her  free- 
dom,  such  negro  girl  shall  be  deemed 
free,  and  not  the  property  of  the  master, 

260 

A  negro  found  by  accident  on  leased 
premises,  not  liable  for  rent,  301 

A  negro,  with  two  white  men,  though 
flnder  their  control,  is  a  person  in  law 
who  may  be  deemed  a  rioter,  358 

NOLLE   PKOSEqiJL 

♦ 

Where  a  person  will  persist  in  carr}'ing 

on  a  civil  suit  and  a  criminal  proseeution 

'  Ictr  same  assault,  at  the  same  time,  it  is 

the  duty  of  the  Attorney-General  to  enter 

a  nolle  protequi^  167 

NONSUIT. 

Where  a  plaintiff  refuses  to  submit  to  a 
ooMuit^l^  the  closcof  his  testimony. 


tol.  I. 


» 


as  not  being  suflicie'^t  to  support  his  case, 
he  shall  not  have  that  privilege  after- 
wards, but  must  submit  to  the  verdict  of 
the  jury,  107 

'NOTE  OF  HAND. 

Note  of  hand  given  to  compound  a  fe» 
lony,  it  9oi,i^  though  in  the  hands  of  an 
inoDcent  indorsee,  249 

Notes  of  hand  are  not  to  be  put  upon  a 
footing  with  bonds,  by  the  45th  clause  of 
the  county  court  act,  nor  to  be  paid  in 
averapne  and  proportion  with  bonds  under 
the  Executors'  Law.  275 

Where  a  note  of  hand  is  indorsed  over 
after  it  is  due,  the  law  does  not  make 
that  diligence  nee  essarv  to  charge  the  in- 
dorser,  which  it  would  require  in  cases 
where  it  is  not  dua  at  the  time  of  nego- 
tiation. The  instaBient  law  would  vary 
the  rules  in  such  case  exceedingly,      330 

Notes  of  hand  are  not  to  be  paid  in  ave» 
rage  and  proportion  with  bonds  and  spe- 
cialties, under  the  Executors*  Law  of 
1789,  in  cases  of  insnlvcnry  of  deceased'* 
estate  ;  but  to  be  paid  according  to  the 
course  of  common  law,  445 

The  holder  of  a  n<tte  of  hand,  who 
gives  time  for  payment  after  it  is  noticed 
for  protest  at  the  bank,  and  drawer  in  the 
meantime  becomes  insolvent,  loses  his 
remedy  against  an  indorser,  466 

NULLA  BONA. 

Nulla  Bona  returned  upon  a  Ji.  fa.  it 
pritna/acie  evidence  of  insolvency,        69 

NULLUM  TEMPUS,  &c. 

K  B.  In  the  case  of  Letsee  of  AllHon  y. 
Saufidert,  tried  at  Cheramo,  in  1786,  the 
court  avoided  giving  an  opinion  on  this 
principle,  but  ordered  a  new  trial,  on  the 
ground  that  the  court  had  refused  to  ad- 
mit evidence  which  was  proper  for  the 
consideration  of  the  jury,  96 

4 

Vide  tit.  Evidence ;  also,  tit  Possession/ 

But  in  the  case  of  Lucao  ▼.  Ov)eru,  the 
judges  delivered  their  opinions  at  Colum* 
bia,  in  1806,  tliat  no  length  of  possession 
wiU  bar  the  state  of  its  right  to  lands  ; 
though  a  great  length  of  possession  may 
be  given  m  evidence  of  the  presumptioa 
of  a  grant  which  may  bf  lost  hif  time  or 
accident  ^ 
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OFFICE  AND  OFFICER. 

An  office  copy  of  any  deed  duly  proved 
before  a  magistrate,  and  duly .  recorded 
,nd  certified  by  the  register,  is  M  good 
evidence  as  the  ongmal,  J>[J» 

Jf  B  The  above  case  has  been  contra- 
dicted by  a  l>te  decision,  where  it  ha» 
been  determined  that  an  office  copy  ofa 
deed.  &c  duly  recorded,  is  not  as  good 
evidence  as  the  original  ;  but  that  such 
ori^nal  must  be  produced,  »f  »n/*^^^  P*/* 
ty's  power,  or  the  loss  of  it.  before  such 
copy  can  be  giv^n  in  evidence ,  *y ^ 


PARDON: 

A  special  pardon  under  the  great  seal 
of  Uie^tate,^  for  a  .l^ecified  ofcnce.^^^l 
pot  operate  as  a  bar  to  a  pro^^^^^lr 
Another  offence,  not  mentioned  m    he  par- 
aon,  altlfough  committed  before  it,     o34 

Plea  of  plene  adminUtra'oiU  cannot  be 
plendcd  by  executors,  upon  a  'Circ  fuaa^ 
against  tliem, 

POSSESSION. 

Lenicth  of  possession  of  land,  may  be 
Kiven  in  evidence  to  ajm-y,  »«  Prcsump- 
live  of  the  existence  of  a  grantor  deed, 
'vhich  may  have  been  lost  or  destroyed. 

See  tit.  Nullum  Tcmput. 

Possession  may  be  given  in  ej^^^^^^^^f 

fhrorantce  in  a  prior  deed  not  recorded, 

no^rfoa^f^^^^^^     title  of  a  grantee  m 

a  subsequent  title,  first  on  record,         37 

*  FWe^ars'peaceaMepos^sB^n.  wUh^ 

out  a  suit,  is  a  good  title  ^  J^nds,       364 
An  uninterrupted  possession  and  occu 
paUon  of  lands   for  five  ye- ^e  -  ^^^^ 
1st  of  January,  ^77S,  is  a  gooti   i^^     ^^ 
against  a  grant, 

POLICY    OF  INSURANCE. 

A  ship  staunch  and  well  fitted  for  seo, 
afterwards  on  her  voyage  springs  a  leak— 


this  wUl  not  vitiate  the  policy  ;  iwp  yill  a 
deviation  on  the  voyage,  where  occasioned 
by  accident  or  stress  of  weather,  309 

PREGNANCY. 

Pregnancy  may  be  pleaded  by  a  woman, 
upon  leing  brought  Mp  to  receive  sen- 
tence of  death,  alter  convicUoti ;  and  the 
court  wiU  adjourn  from  day  to  day  until  a 
iury  of  matrons  be  summoned,  and  mare 
their  inquisition  touching  the  matter 
pleaded,  ^ 

PRESENTMENT. 

A  ircncral  presentment  of  a  magisti^e 
for  oppression  in  office,  without  speafy- 
inff  &e  charge,  or  naming  the  witnesses 
on  whose  oaths  it  is  founded,  and  recom. 
mending  it  to  the  legislature  to  strike 
him  out  of  the  commission  as  unworthy 
of  trust,  is  not  good  ;  upon  a  motion,  the 
court  will  order  such  a  presentment  to  be 
quashed  as  against  Magna  Charta^       -iW 

PRIZE. 

Goods  taken  by  the  crews  of  boats  frM» 
a  vessel  of  war,  on  land,  deemed  good 

^"-The  question  of  prize  or  no  pri".  ^- 
longs   exclusively  to  the  adipiralty  jurw- 

*^'*Samc  point  decided,  as  to  all  points  in- 
ciilentally  springing  out  of  a  question  of 
prize  or  no  prize, 

PRISON,  AND  PRISON  BOUNDS, 

No  person  is  entitled  to  prison  bounds, 
tvlio  is  not  entitled  to  insoh-ent  debt- 
ors' act  One  convicted  of  killing  a  ne- 
ffro,  and  sentenced  to  be  imprisoned  until 
he  pays  his  fine,  is  not  ewtitlcd  to  the  «- 
solvent  debtors'  act  ;  consequently,  i^ 
entitled  to  prison  bounds,  1«> 

See  tit.  Debtors'  Insohent  Act. 


PROHIBITION. 

A  prohibition  will  lay  to  restrain  a  cor- 
poration,  where  it  exceeds  the  potj^w 
Riven  by  its  charter  in  imposing  penalties 
Beyond  its  jurisdiction,  oi\«! *«"»?*«  ««','*: 
cover  such  fines  or  penalties  v^'^bou^t^a 

^" T  prohibition  will  lay  to  the  court  of 
wardens  to  restrain  them  from  proce«jding 
against  a  person  vvho  has  once  taken  th^ 
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hen&ht  of  intolrent  debtors'  act*  and  fairly 
deliverad  over  all  bis  effscts,  .    437" 

PROMISSORY  NOTE. 

The  indorsee  of  a  profnissory  note  cati- 
not  recover  agfainst  the  drawer  of  a  note 
given  for  an  illegal  consideration,        1 13 

See  tit.  Indorsement,  ante. 

The  payee  of  a  promissory  note  may 
restrain  its  negotiability ;  but  if  afterwards 
a  subsequent  holder  makes  it  payable  to 
order,  he  shall  be  liable  to  the  indorsee, 

160 


RECORDS. 

Deeds  first  recorded,  to  have  a  pre- 
ference. Under  the  county  court  act,  all 
deeds  for  lands  must  be  recorded  in  the 
county  where  the  lands  lie  ;  but  bills  of 
tale  fir  neg^roes  or  chattels,  may  be  re- 
corded  in  any  county  or  district  which 
best  suits  the  purchaser  ;  and  such  bills 
of  sale,  &c.  wherever  recorded,  shnll 
have  a  preference,  332 

RENT. 

See  tit  Distress.    • 

Goods  sent  to  a  public  vendue  store  for 
sale  at  auction,  not  liable  to  distress  for 
Tent,  102 

A  negro  boy  bound  out  an  apprentice, 
not  liable  for  rent,  170 

A  negpro  of  a  third  person  found  acci- 
dentally on  premises,  not  liable  fur  rent, 

301 

Rent  not  to  be  recovered  by  distress, 
unless  some  sum  certain  is  reserved  by 
deed,  or  some  parol  agreement,  315 

Where  a  tenant  is  dispossessed  by  an 
enemy,  he  shall  pay  rent  only  Oir  the 
time  he  peaceably  enjoyed,  and  not  for 
the  term  he  was  prevented  from  occupy- 
ing by  the  casualties  of  war,  49.9 

Where  the  fee  of  the  land  is  in  the  wi- 
dow, and  she  marries  again,  the  crop 
planted  by  the  first  husband,  shall  go  to 
the  executors  of  the  first  husbaiid,  with- 
out rent ;  but  for  the  succeeding  years 
they  must  pay  rent,  503 


RIOTS. 

Where  two  or  more  are  jointly  indicted 
for  riot  and  assault,  court  will  not  consent 
to  their  being  tried  separately  ;  for  a  riot 
is  an  otience  of  a  complicated  nature, 
where  tlie  act  of  each  is  imputable  to  the 
other,  316 

A  negro  is  a  person,  who  in  contem- 
plation of  law,  with  two  white  men,  may 
commit  a  riot,  though  m)dcr  their  con- 
trol, Z5^ 


SETTLEMENT. 

A  voluntary  settlement  of  negroes  by  ft 
husband  on  his  wife,  is  not  fraudulent 
against  creditors,  if  a  was  a  bonajide  pro- 
vision for  her  j  though  he  might  have  been 
in  debt  at  Uie  time  it  was  made,         173 

SCIRE  FACIAS. 

The  plaintifi  on  a  judgment  on  tci  Jo* 
is  entitled  to  his  execution  ;  and  is  not  to 
be  delayed  as  in  the  original  action,      483 

Nothing  to  be  pleaut-d  on  a  ^ci.  fa* 
whicli  might  have  been  pleaded  in  the  ori- 
ginal action  ;  it  must  be  something  subse- 
qu^it  to  the  judgment,  491 

SET-OFF. 

See  Discount. 

SHERIFF. 

Although  the  circuit  court  act  of  1791, 
obliges  all  sherifis  in  tlii^s  state  to  tura 
over  their  books,  papers,  writs,  execu- 
tions, Sic.  to  their  surrtrss(«rs  in  »>ffire  ; 
yet  it  does  not  extend  to  the  old  sheriifs 
m  office  at  tlie  time  the  act  passed  ;  the 
act  is  to  have  a  prospective,  not  a  retro- 
spective energy,  17P 

In  cases  of  levy  on  goods  by  virtue  of 
execution,  sheriff  ought  to  return  a  list  of 
the  articles  levied  on,  that  it  may  be 
known  what  part  of  a  man's  estat«-  is 
bound,  and  what  not.  A  levy  on  residue, 
after  satisfying  prior  executions,  is  void 
for  uncertainty,  321 

If  a  sheriff  takes  a  house-holder  in  ap- 
parent gotod  circumstances,  as  bail  for  the 
appearance  of  a  defendant,  and  the  bail 
ftAerwards  turns  out  insolvent,  he  shall 
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not  be  liable  on  a  special  action  of  the 
case,  for  taking^  insufficient  bail  But  if 
be  takes  one  who  is  notoriously  bad,  (»r  is 
in  doubtful  circunristances,  ur  who  has  no 
fixed  residence,  he  will  bt  chargeable, 

322 

Sheriff  not  to  make  levies  at  night, 
^iless  under  very  peculiar  circumstances, 

358 

Sheriff  who  gftins  admission  peaceably 
thr  >ugh  the  outer  door,  muy  break  open 
inner  doors,  to  muke  a  levy,  Ibid. 

Shenffs  of  the  district  courts  are  not 
amenable  to  tlie  county  court  ;  nor  are 
they  obliged  to  serve  any  process  issuing 
from  a  county  court,  362 

SHOP  BOOKS. 

An  entry  made  o»i  the  front  leaf  of  a 
tradesman's  books,  before  the  first  page, 
aqd  not  in  the  regular  course  of  business, 
ijs  not  proper  evidence  to  go  to  a  jury,     33 

Original  entries  made  m  a  merchant  or 
tradesman's  books,  good  evidence  to  a 
juiT,  being  proved  by  the  plaintiff  him- 
self, or  a  clerk ;  or  if  plaintiff  should  be 
out  of  the  state,  proof  of  his  hand- writing 
is  sufficient,  40 

The  clerk  who  makes  entries  in  a  shop 
book,  must  prove  them,  if  in  the  state  ; 
but  if  he  be  dead,  or  out  of  the  jurisdic- 
tion of  the  court,  evidence  of  his  hand- 
writing is  good,  480 

SLANDER. 

Calling  a  man  a  mulatto,    is  actionable, 

171 

Where  words  are  not  in  themselves  ac- 
tionable*  no  damages  ought  to  be  given, 
•nlesB  actually  proved,  481 

SPECIAL  ACTION  ON   THE  CASE. 

See  Action. 

STATUTES. 

Judges  are  bound  to  give  such  a  rea- 
•onabie  construction  to  the  acts  of  the 
legislature,  as  is  consistent  with  justice 
•and  the  dictates  of  natural  reason,  though 
contrary  to  the  kttpr  of  the  statute ;  the 
spirit  of  the  law  should  prevail,  97 

Statutes  made  to  transfer  the  right  of 
freehold  from  one  man  to  another,  with- 
out trial  by  jury,  are  null  and  void  ;  be- 
cause contrary  to  Magna  Charta,  and  the 
dictatef  of  natural  jusuce^  262 


Statutes  giving  new  powers  to  eoflimifl« 

sioners,  or  justices,  must  be  strictly  pur« 
sued  s  and  where  new  offices  are  appoint- 
ed, unknown  to  the  common  law,  they 
are  amenable  to  the  supreme  courts  of 
justice.  It  i^  the  province  of  the  legisla- 
ture to  create  offices,  and  appoint  officers* 
but  when  made,  then  it  beUmes  to  the 
courts  alone  to  keep  them  within  the 
boimds  of  duty,  and  to  co^apel  them  to 
perform  it,  357 

SWINDLERS,  AND  SWINDLING 

ACT. 

Obtaining  horses  by  threats  of  a  crimi- 
nal prosecution,  and  also  by  threats  of 
taking  the  party's  lifci  is  such  a  fraud  as 
comes  under  this  act,  282 

The  prosecutor,  or  person  swindled, 
not  a  competent  witness  i  as  the  swindler 
by  this  act  forfeits  double  the  value  of  the 
property  to  him,  on  conviction,  283 

Selling  a  blind  horte,  as  a  sound  korte,  is 
not  an  indictable  offence  under  the  swind- 
ling act  i  though  it  is  a  very  good  groutnl 
for  an  action  of  deceit,  3S3 


TENDER. 

A  tender  made  in  paper  'money  in  the 
year  1/81,  when  it  was  out  of  circula- 
tion, good  for  nothing,  and  is  no  bar  to 
intertbt,  62 

A  tender  made  in  1780,  before  it  went 
out  of  circulation,  is  good,  and  shall 
stop  interest  from  that  time,  US 

TIME. 

A  fraction  of  a  day  may  be  necessaiy 
to  ascertain  time,  and  therefore  in  many 
cases,  the  precise  jnoment,  as  far  as  may 
be,  is  necessary  to  be  fixed,  in  order  to 
give  a  priority,  199 

TRESPASS. 

In  a  joint  action  of  trespass  a^nst  se- 
veral, jury  may  sever  and  apportion  dama> 
ges  according  to  the  degree  of  guilt  of 
each  trespasser,-  11 

See  tit  Damages- 
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In  treMon  And  tKtpass  there  are  no 
•ccr'ssaries— all  ate  principalB  ;  and  each 
and  every  trespasser  is  liable  to  the  whole 
damageS]  15 

The  treaty  of  peace  with  Britainin  1783, 
no  bar  to  this  action,  Ihid, 

Trespass  may  be  matntained  by  execu- 
tors, for  carrying  away  the  goods  of  their 
testator,  58 

TREATY. 

Treaty  of  peace  with  Great  Britain  in 
ir83,  only  exempted  persons  from  4:nnii- 
nal  prosecutions  for  offences  committed 
during  the  war  ;  but  not  from  actions, 
trespass,  troyer,  &c.  15 

TRIAL. 

The  trial  of  a  prisoner  in  criminal  esses, 
•ught  to  be  postponed  (br  want  of  his 
witnesses,  where  he  had  been  committed 
•o  short  a  time  before  the  sitting  of  the 
eourtthat  he  could  not  have  procured 
their  attendance.  The  rule  in  this  re- 
spect, is  the  same  in  criminal  as  in  civil 
CMes,  321 

A  peremptory  rule  for  trial  is  never 
to  be  so  strictly  construed  as  not  to  admit 
ttf  further  delay,  in  caae  of  unavoidable 
accident,  &c.  .  31 

Court  will  never  g^ant  a  new  trial  on 
account  of  the  smallness  of  damages,  in 
order  to  give  a  plaintiff  another  chance  of 
getting  more,  49 

The  court  will  not  grant  a  new  trial  on 
m  Tvi  tanh  or  penal  action,  63 

No  new  trial  to  be  granted  for  disco- 
very  of  evidence,  after  the  first  trial, 
which  might,  by  due  diligence,  have  been 
procured,  263 

A  third  trial  may  and  ought  to  be  grant- 
ed, where  jury  in  two  former  verdicts, 
have  f  jund  against  the  known  and  obvious 
principli'S  of  law,  269 

The  declaration  of  a  foreman  of  a  petit 
jury,  before  trial,  **  that  he  vtould  hanz 
**  m  prisoner  at  all  evente  /**  but  which 
was  not  known  to  prisoner  till  after  trial 
was  over,  is  a  good  cause  for  a  new 
trial,  375 

Upon  a  motion  for  a  new  trial  in  a  cri- 
minal case,  on  account  of  the  misbeha- 
Tiour  of  jurors,  the  credibility  of  the  per* 
tone  making  afidavite,  on  which  such  mo- 
tion is  founded,  is  a  matter  very  proper 
Ibr  the  consideration  of  the  couK  at  that 
stage.  But  no  such  affidavit  shall  be  re* 
acived  or  read  on  any  such  motion,  unless 


a  copy  of  it  has  been  served  on  the  juiof 
or  jurors  accused  of  improper  conduct,  a 
reasonable  time  before  the  motion,  in  or* 
der  that  an  opportunity  may  be  afforded 
for  exculpation  on  ^ath,  380 

No  new  trial  for  discovering  evidence 
after  verdict,  which  could  have  been  pro- 
cured, 491 

Too  late  to  apply  for  a  new  trial  upoii 
a  eci  fa.  six  years  afler  original  judg* 
menty  Ikid* 

TROVER. 

In  an  action  of  trover,  the  value  of  the 
property,  and  compensation  from  the 
time  of  the  demand,  ought  to  be  the  mea- 
sure of  damagres,  273 

Trover  will  He  for  a  negro  sold  at  a  she- 
rifPs  S'-^le,,  against  an  innocent  vendee^  for 
a  valuable  consideration,  if  the  property 
was  not  in  tlie  defendant  at  the  time  of 
seizure,  517 


VENUE; 

A  venue  may  be  changed  to  a .  neigh« 
bouring  district,  where  the  inhabitants 
are  liable  to  be  assessed  for  making  and 
repairing  a  causeway,  229 

VERDICT. 

A  verdict  may  be  amended  from  the 
judge's  notes  who  tried  the  cause,      490 

VOLUNTARY  CONVEYANCES. 

* 

A  voluntary  conveyance  is  not  fraudu- 
lent against  creditors,  if  hona  Jide  made 
as  a  provision  for  a  man's  wife  or  family, 
though  he  might  have  been  in  debt  at  the 
time  it  was  made,  173 

U 

USES. 

A  covenant  to  stand  seised  to  uses,  is 
a  good  conveyance  under  the  statute  to 
pass  a  fee,  107 

USURY. 

An  agreement  for  changing  an  indent 
from  its  real  to  its  nominal  value  in  specie. 
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